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APPELLATE  COURT 

OPTHB 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,   1904,  AND  MAY  TERM, 
1905,  IN  THE  EIGHTY-NINTH  YEAR  OF  THE  STATE. 


Farmebs  Mutual  Fire  Insurance  Company 
OF  DeKalb  County  v.  Jackman. 

[No.  4,901.    Filed  March  8,  1905.] 

1.  IicsTTRAKGE. — Mutual. — Corporate  Powers. — Notice, — Where  the 
atatate  creating  a  mutnal  fire  insurance  corporation  prescribes  the 
mode  of  doing  an  act,  snch  statute  becomes  a  part  of  a  contract  for 
the  doing  of  such  act,  and  a  member  of  such  corporation  contracting 
therewith  is  bound  to  know  thereof,    p.  11. 

2.  Same. — Artidea  of  Incorporation, — Purposes  Outside  of  Statute. — 
The  courts  will  compel  corporations  to  observe  their  charter  purposes, 
bat  nothing  more,  and  if  the  articles  of  association  of  such  corpora- 
tions contain  more  provisions  and  regulations  than  required  by  stat- 
ute, such  additional  provisions  and  regulations  are  void,  and  will  be 
treated  as  by-laws  only.    p.  11. 

3.  Same. — Under  What  Act  Doing  Business, — ^Where  a  mutual  fire 
company,  which  provided  protection  from  fire,  was  organized  under 
the  act  of  1877  (Acts  1877,  p.  53),  and  in  1881  an  act  was  passed 
(Acts  1881,  p.  714)  allowing  such  companies  to  protect  their  mem- 
bers against  fire  and  lightning,  such  company  by  amending  its  arti- 
cles, and  rules  and  regulations  so  as  to  protect  against  fire  and  light- 
ning must  be  held  to  be  operating  under  the  act  of  1881.    p.  12. 

4.  Same. — By-Laws, — Notice, — ^A  mutual  fire  company  has  the  right 
to  make  by-laws,  and  of  these  its  members  must  take  notice,    p.  13. 

5.  Same. — By-Laws. — Rules  and  Regulations. — Waiver. — ^A  mutual 
fire  company  may  waive  the  provisions  in  its  rules  and  by-laws,  and 
continue  in  force  a  policy  in  conflict  with  such  provisions  and 
by-laws.    p.  14. 

6^  Pleading.  —  Insurance,  —  Ownership,  —  Knowledge,  —  Election, — 
Where  a  mutual  fire  company  receives  and  retains  premiums  on  a 
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policy  after  knowledge  that 'the  owner  has  conveyed  the  fee-simple 
estate,  reserving  a  life  estate  only  in  the  real  estate  on  which  the 
insured  property  was  located,  it  thereby  elects  to  treat  such  policy 
as  valid,  though  the  policy  provides  it  shall  be  void,  and  a  complaint 
showing  such  facts  is  good  on  demurrer,    p.  14. 

7.  Insurance. — Mutual. — Member, — Waiver. — ^The  fact  that  plain- 
tiff is  a  member  of  the  defendant  mutual  fire  company  is  no  reason 
for  treating  the  contract  of  insurance,  as  respects  the  prevention  of  a 
forfeiture,  as  different  from  a  contract  issued  by  a  stock  company, 
p.  14. 

8.  Pbincipal  and  Agent. — 'Notice  to  Agent, — Where  an  agent  has 
authority  to  collect  premiums  on  policies  of  insurance,  notice  to  such 
agent  of  a  change  of  ownership  is  notice  to  the  company,     p.  15. 

9.  Inbusance.  —  Forfeiture.  —  All  provisions  for  a  forfeiture  are 
strictly  construed  against  the  company,  and  forfeitures  will  be  pre- 
vented when  possible  without  making  a  new  contract,    p.  17. 

10.  Same. — Forfeiture, — Waiver. — Very  slight  circumstances  will  be 
seized  upon  by  the  courts  to  prevent  a  forfeiture  of  insurance  wher« 
the  condition  is  in  favor  of  the  company,    p.  17. 

11.  Same. — Breach  of  Policy. — Receipt  and  Retention  of  PremiumB. — 
Where  defendant  company  knows  of  a  breach  of  a  condition  in  plain- 
tifiTs  policy  but  receives  and  retains  premiums  thereafter,  such  com- 
pany is  estopped  to  set  up  such  breach  in  defense,    p.  18. 

12.  Pleading. — An9U}er. — Demurrer. — Sustaining  a  demurrer  to  a 
paragraph  of  answer  is  harmless  error  where  the  facts  therein  pleaded 
may  be  proved  under  another  paragraph,    p.  18. 

13.  Trial. — InBtruction. — Insurance. — ^An  instruction, Hhat  if  the  jury 
should  find  that  defendant  received  and  retained  premiums  on  plain- 
tiff's fire  policy  with  knowledge  of  the  breach  of  a  condition  there 
was  an  election  by  defendant  to  treat  the  contract  as  valid,  is  proper, 
p.  18. 

14.  Trial. — Judgment  Non  Obstante. — Where  the  general  verdict  is 
for  plaintiff  a  judgment  non  obstante  should  not  be  rendered  except 
where  the  answers  to  the  interrogations  are  in  irreconcilable  con- 
flict with  such  general  verdict  on  material  points  which  can  not  be 
avoided  by  reasonable  intendment  or  inference,    p.  19. 

From  DeKalb  Circuit  Court;  W,  M,  Brown,  Special 
Judge. 

Action  by  Sarah  Jackman  against  the  Farmers  Mutual 
Fire  Insurance  Company  of  DeKalb  County.  From  a 
judgment  for  plaintiff,  defendant  appeals.    AfjUrmecL 

P.  V.  Hoffman  and  C,  8.  Smith,  for  appellant 
F.  M.  Powers  and  Cyrus  Cline,  for  appellee. 
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Myebs,  J. — This  was  an  action  instituted  in  the  DeKalb 
Circuit  Conrt  on  the  29th  day  of  July,  1902,  to  coerce 
payment  of  $400  on  account  of  a  policy  of  fire  insurance 
issued  by  appellant  to  appellee  on  a  certain  dwelling-house 
situated  on  certain  real  estate  in  DeKalb  county,  Indiana, 
appellee  owning  only  a  life  estate  therein.  The  dwelling 
was  totally  destroyed  by  fire  March  22,  1902. 

The  complaint  was  in  three  paragraphs.  The  first  para- 
graph was  dismissed.  Briefly  stated,  the  second  paragraph 
avers  that  appellant  is  a  corporation  duly  organized  under 
the  laws  of  the  State  of  Indiana,  with  its  principal  office 
in  DeKalb  county,  Indiana;  that  on  April  3,  1880,  appellee 
was  the  owner  of  sixty  acres  of  real  estate  in  said  county, 
with  a  dwelling-house  thereon  occupied  by  her  as  a  dwell- 
ing; that  on  said  date  appellant,  under  the  name  of  the 
Farmers  Mutual  Fire  Insurance  Company  of  DeKalb 
County,  Indiana,  insured  the  appellee  against  loss  or  dam- 
age by  fire  or  lightning  to  the  following  property,  to  wit: 
Dwelling  on  said  land,  $600 ;  and  specifically  naming  cer- 
tain amounts  of  insurance  on  other  specified  property ;  that 
appellee  paid  a  fee  of  $1  and  a  per  cent,  of  $2,  and  received 
from  appellant  a  policy — ^o.  192 — signed  by  its  president 
and  secretary ;  that,  by  the  terms  of  the  policy  and  articles 
of  association  of  appellant,  appellee,  by  due  observance  of  the 
by-laws,  became  a  continuing  member  of  said  corporation ; 
that  on  August  10,  1899,  appellee  sold  said  land  to  one 
Cyrus  B.  Jackman  for  the  nominal  sum  of  $2,000,  and 
the  further  consideration  reserved  to  appellee  and  her  husr 
band  of  a  life  estate  in  said  lands,  with  the  exclusive  posses- 
sion of  same  and  buildings  thereon,  and  the  profits  there- 
of; that  upon  the  sale  of  said  land  she  immediately  in- 
formed the  secretary  of  appellant  that  she  had  sold  the  land 
and  under  what  terms  and  conditions,  and  sought  his  advice 
as  to  the  necessity  of  having  the  policy  assigned  to  her 
grantee ;  that  she  desired  to  make  any  necessary  change  in 
the  policy  to  keep  it  in  "full  force  and  validity ;"  that  said 
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secretary  "informed  her  that  no  assignment  of  the  policy 
was  necessary,  and  that  no  change  of  any  nature  was  neces- 
sary to  maintain  the  policy ;  that,  under  her  life  interest  in 
the  lands,  she  had  a  right  to  take  out  a  policy  on  the  build- 
ings and  on  the  contents,  and  the  exclusive  use  of  the  build- 
ings and  the  ownership  of  the  contents,  and  that  if  there 
was  any  loss,  if  she  was  a  member  in  good  standing  by 
having  paid  all  assessments  to  the  company,  the  loss  would 
be  paid  to  her ;"  "that  she  relied  upon  the  statement  of  the 
secretary  so  made  to  her,  and  returned  home  without  mak- 
ing any  change,  and  continued  to  pay  all  assessments  made 
against  her  by  said"  appellant;  that  on  August  23,  1900, 
appellant  came  to  her  home  and  readjusted  her  insurance, 
and  issued  a  new  policy,  No.  1,496 ;  "that  she  was  occupy- 
ing said  property  at  that  time  under  said  life  tenancy,  and 
living  in  the  dwelling  on  said  land,  the  same  being  the 
dwelling  insured  by"  appellant;  that,  under  the  new  policy, 
$400  was  placed  on  the  dwelling,  and  the  policy  duly  signed 
by  the  president  and  secretary  of  appellant;  that  at  tlie 
time  of  tlie  readjustment  of  said  insurance  and  the  issuing 
of  the  new  policy,  she  informed  the  appellant  as  to  her 
rights  in  the  land,  and  that  it  was  her  desire  to  have  the 
policy  so  issued  that  it  would  be  maintained  in  full  force 
and  effect;  that  she  was  the  owner  of  the  personal  property, 
and  held  a  life  estate  in  the  land,  with  the  exclusive  posses- 
sion thereof ;  that  she  was  again  informed  by  the  company 
that  it  was  only  necessary  for  her  to  keep  up  her  assess- 
ments, and  that  if  a  loss  occurred  the  insurance  would  be 
paid  to  her;  that  she  relied  upon  the  statements  made  by 
appellant,  accepted  the  policy  in  her  own  name,  has  ever 
since  promptly  paid  all  assessments  made  against  her  by 
appellant,  which  assessments  were  received  and  accepted 
by  appellant;  that  she  has  fully  performed  all  of  the  condi- 
tions on  her  part  to  be  performed  under  the  terms  and  condi- 
tions of  said  policy  of  insurance  and  the  by-laws  of  said 
appellant;  that  on  March  22,  1902,  said  dwelling  was  de- 
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stroyed  by  fire,  without  any  fault  or  negligence  on  her  part; 
that  she  was  occupying  said  property  as  a  dwelling  at  the 
time  of  its  destruction;  that,  within  ten  days  after  the 
destruction  of  said  dwelling,  proofs  of  loss  were  duly  made; 
that  since  the  3d  day  of  April,  1880,  until  its  destruction, 
appellee  has  continuously  had  the  exclusive  possession  of 
said  dwelling  and  occupied  it  as  such,  and  that  the  insurance 
on  said  dwelling  is  due  and  unpaid.  Judgment  for  $500 
is  demanded. 

A  copy  of  policy  No.  192  is  made  an  exhibit  with  this 
paragraph,  and  a  copy  of  policy  No.  1,496  is  also  made  an 
exhibit.  That  part  of  the  policy  upon  which  this  action  is 
bafled,\ necessary  for  the  decision  of  this  case,  is  as  follows: 
"By  this  policy  of  insurance  be  it  known  that  Sarah  Jack- 
man,  resident  of  DeKalb  county,  State  of  Indiana,  has  this 

day  of  continued  membership  become  a  member  of 

the  Farmers  Mutual  Fire  I^surance  Company  of  DeKalb 
County,  according  to  the  rules  and  regulations  and  articles 
of  association ;  and  is  insured  in  said  company  against  loss 
or  damage  from  fire  or  lightning  on  the  following  described 
property,  situated  in  Franklin  township.  Dwelling-house 
No.*  1,  addition  A  [particularly  describing  the  material  in 
the  foundation,  building,  roof,  size  of  building,  height, 
year  built,  etc.],  $400."  Other  classes  of  property  with 
insurance  thereon  are  mentioned  and  described  in  the 
policy.  On  the  back  of  the  policy  is  found  the  following: 
"Articles  of  association  and  rules  and  regulations  of  the 
Farmers  Mutual  Fire  Insurance  Company  of  DeKalb 
County,  Indiana.  We,  the  farmers  and  citizens  of  DeKalb 
county.  State  of  Indiana,  feeling  the  need  of  a  reliable 
home  insurance  association  and  believing  that  such  an  asso- 
ciation may  be  formed  among  the  farmers  and  citizens  of 
said  State  and  county  with  a  less  rate  of  insurance  than 
they  are  now  having,  and  whereas,  we  believe  a  mutual 
association  is  the  true  method  for  farmers  and  citizens  to 
adopt  in  insurance,  therefore,  we,  the  undersigned  citizens 
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of  said  county,  do  hereby  agree  to  associate  together  for 
the  purpose  of  insuring  our  property,  by  virtue  of  section 
one  of  an  act  of  the  legislature  of  this  State,  approved 
March  14,  1877.  An  act  for  the  association  of  farmers 
and  citizens  for  the  purpose  of  insuring  their  property 
against  loss  by  fire  under  such  rules  and  regulations  as  they 
may  adopt  therefor,  to  all  whom  it  may  concern:  Be  it 
known  that  we.  Perry  Fitch,  William  Cornell  and  others 
imdersigned,  residents  of  the  county  of  DeKalb,  State  of 
Indiana,  and  citizens  of  said  State,  now,  in  pursuance  of  an 
act  of  the  legislature  of  said  State  entitled:  ^An  act  to 
enable  farmers  and  citizens  of  any  county  in  the  State  of 
Indiana  to  form  voluntary  associations  for  the  purpose  of 
insuring  their  property,  against  loss  by  fire,^  approved 
March  14,  1877,  do  hereby  associate  together  and  form  an 
association  for  the  purpose  of  making  insurance  against  loss 
by  fire  and  lightning,  on  personal  property,  dwelling-houses, 
barns  and  other  buildings,  except  those  hereinafter  men- 
tioned. And  we  declare  this  instrument  to  be  the  rules  and 
regulations  of  the  association,  by  which  it  shall  be  governed 
in  all  respects,  subject  to  the  Constitution  and  laws  of  this 
State.  The  members  of  this  company  shall  be  all  those  who 
sign  these  articles  and  all  of  those  who  may  hereafter  hold 
a  policy  in  force  in  this  company.  Eules  and  Kegulations. 
Section  1.  This  association  shall  be  known  as  The  Farmers 
Mutual  Fire  Insurance  Company  of  DeKalb  County,  post- 
office  address.  Auburn,  Indiana.'* 

Next  follow  sections  providing  the  duties  of  the  various 
officers,  the  manner  of  electing  directors,  the  terms  of  directr 
ors  and  duties  of  agents,  etc.  Section  nineteen  provides 
that  "No  other  form  of  application  shall  be  used  but  the  ones 
prescribed  by  the  board,  said  application  form  shall  set  forth 
by  schedule  the  property  to  be  insured,  its  construction,  size, 
year  built,  location,  amount  of  insurance,  and  its  present 
cash  value,  together  with  the  articles,  rules  and  regulations 
of  said  association.    Said  application  shall  make  part  of  the 
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contract  for  insurance,  and  the  same  shall  be  considered  a 
warranty  of  the  truth  of  all  the  fads  stated  therein  and 
shall  he  placed  on  file  in  the  office  of  the  secretary." 

Section  twenty-eight  provides  that  "Any  person  before 
becoming  a  member  of  the  association  shall  pay  to  the  solicit- 
ing agent  $1  policy  fee,  together  with  ten  cents  on  each  $100 
insured.  He  must  also  subscribe  his  name  to  a  copy  of  the 
articles  of  this  association,  and  comply  with  and  observe  the 
by-laws,  rules  and  regulations  of  this  association.  No  other 
form  of  application  shall  be  used  but  the  one  pitescribed 
by  the  board.  It  shall  set  forth,  by  schedule,  the  property 
to  be  insured,  its  locality,  and  postoffice  of  owner,  and  shall 
contain  the  rules  and  regulations  of  the  association.  It  shall 
make  part  of  the  contraict  of  the  insurance  and  be  considered 
a  warranty  of  the  truth  of  all  the  facts  stated  therein.  Pro- 
vided, that  any  policy  issued  on  such  application  to  any 
person  or  persons,  who  do  not  own  the  same  in  fee  simple 
shall  be  null  and  void.  And  this  association  shall  not  be 
held  responsible  for  any  loss  or  damage  thereto." 

Section  thirty-seven  provides  that  "The  insurance  of  any 
member  shall  cease  on  the  sale  of  his  or  her  property,  but  he 
or  she  shall  be  holden  for  all  assessments  until  his  or  her 
policy  is  legally  withdrawn." 

Section  forty-six  is  as  follows :  "These  articles  of  associa- 
tion, rules  and  regulations  may  be  amended  at  any  annual 
meeting  by  two-thirds  vote  of  the  members  present ;  provided 
a  written  copy  of  such  proposed  changes  shall  have  been 
presented  at  a  previous  meeting  or  submitted  to  the 
board  at  least  thirty  days  before  such  meeting.  Whenever 
any  amendment  is  made  in  accordance  with  this  section  it 
shall  affect  every  policy  in  force.  A  copy  of  which  shall  be 
recorded  in  the  office  of  the  recorder  of  DeKalb  county. 
State  of  Indiana,  subject  to  the  Constitution  and  laws  of 
this  State." 

Appellant  was  originally  organized  March  18,  1878. 
The  above  form  of  policy  and  rules  and  regulations  appear 
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to  have  been  adopted  March  12,  1898,  as  shown  by  the  fal- 
lowing: "Be  it  resolved  that  the  foregoing  be  adopted  as 
the  laws,  rules  and  regulations  of  this  association,  hereby 
repealing  all  other  laws  and  parts  of  laws  in  conflict  here- 
with. Adopted  March  12,  1898.  K.  S.  S.  Reed,  president. 
W.  F.  C.  Francis,  secretary.     [Seal.]" 

The  third  paragraph  of  complaint  is  substantially  the 
same  as  the  second  paragraph,  except  that  it  avers  a  gift  of 
the  real  estate  by  appellee  to  Cyrus  B.  Jackman,  with  the 
reservation  of  a  life  estate,  use  and  occupation  of  the  prem- 
ises; that  the  company  made  the  readjustment  of  the  insur- 
ance at  its  own  instance,  and  for  its  own  benefit  and  advan- 
tage; that  appellee  never  made  but  one  application  to  the 
company  for  insurance;  that  she  has  been  a  continuing 
member  since  the  3d  day  of  April,  1880;  that  she  never  at 
any  time  had^any  notice  of  invalidity  of  her  policy,  or  that 
it  was  rescinded  by  the  company  nor  did  the  company  ever 
repay  to  her  any  money  on  accoimt  of  its  assessments,  but 
treated  said  policy  as  a  binding  and  valid  contract  of  in- 
denMiity  and  obligation  on  its  part,  and  levied  and  received 
assessments  up  to  the  date  of  said  loss.  x\ppellant  filed  sep- 
arate demurrers  to  each  of  said  paragraphs  of  complaint, 
which  were  overruled,  and  exceptions  properly  taken.  The 
appellant  answered  the  appellee's  complaint  in  three  para- 
graphs. The  first,  a  general  denial.  A  demurrer  was  sus- 
tained to  the  second,  and  overruled  as  to  the  third,  and 
-exceptions  properly  taken.  By  the  second  paragraph  of 
answer,  appellant  filed  as  a  part  thereof  a  copy  of  the  cer- 
tificate and  policy  issued,  and  avers  "that  by  section  twenty- 
eight  of  said  articles  of  association  it  is  provided  that  any 
policy  issued  on  such  application  to  any  person  or  persons 
who  do  not  own  the  title  in  fee  simple  to  the  real  estate  on 
which  the  building  insured  is  situated  shall  be  null  and  void, 
and  the  association  shall  not  be  responsible  for  any  loss  or 
damage  thereto;  that  at  the  date  of  said  application,  and 
long  prior  thereto,  the  plaintiff  had  ceased  to  be  the  owner 
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in  fee  simple  of  the  real  estate  on  which  the  property, was 
situated ;''  that  on  August  10,  1899,  by  warranty  deed,  ap- 
pellee and  her  husband  conveyed  said  real  estate  to  one 
Cyrus  Jackman,  Jr.  Wherefore  the  appellant  prays  judg- 
ment Replies  were  filed  to  the  third  paragraph  of  answer, 
and,  upon  the  issues  thus  joined,  trial  by  jury  was  had; 
interrogatories  submitted  to  jury  and  answered,  verdict  for 
appellee,  motion  for  judgment  notwithstanding  the  general 
verdict,  motion  for  new  trial  overruled,  and  exceptions  and 
judgment  upon  the  verdict 

The  answers  of  the  jury  to  the  interrogatories  show  that 
appellant  issued  to  appellee  a  policy  of  insurance  on  April 
3,  1880 ;  that  she  was  then  the  owner  of  the  real  estate  on 
which  the  building  covered  by  said  policy  stood;  that  on 
August  10, 1899,  she  conveyed  the  land  to  her  grandson,  and 
in  writing  reserved  a  life  estate  therein,  and  the  exclusive 
use,  possession  and  enjoyment  of  the  land,  including  the 
dwelling-house  thereon;  that  appellant  on  August  23,  1900, 
made  a  revaluation  of  the  property,  including  the  dwelling 
so  insured ;  that  one  James  Hodges,  a  director  of  appellant, 
and  under  instructions  of  appellant,  at  the  home  of  appellee, 
made  said  revahiation,  filled  up  the  blank  form  of  applica- 
tion for  insurance,  without  instruction  from  appellee  as  to 
her  title  or  mortgage  indebtedness  upon  said  land,  and  with- 
out reading  the  application  to  her,  and  by  his  direction 
appellee  signed  the  application,  under  the  belief  that  such 
application  contained  only  statements  as  to  the  natural  con- 
dition and  age  of  the  dwelling  and  other  buildings  on  said 
real  estate;  that  at  the  time  of  said  revaluation,  and  for  a 
long  time  thereafter,  W.  F.  C.  Francis  was  the  secretary  of 
appellant ;  that  before  the  issuing  of  the  policy  sued  on,  and 
after  said  revaluation,  appellee,  at  the  office  of  appellant's 
secretary,  informed  said  secretary  as  to  the  condition  of  her 
title  and  her  interest  in  said  real  estate,  and  asked  that  the 
policy  be  issued  so  that  it  would  be  an  indemnity  against 
loss;  that  she  was  then  informed  by  the  secretary  of  appel- 
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lant  that  no  change  or  assignment  of  said  policy  was  neces- 
sary;  that,  as  she  had  exclusive  use  and  control  of  the  build- 
ing for  her  lifetime,  she  had  a  right  to  have  the  policy 
issued  to  her  in  her  name,-  and  said  secretary,  "soon  after 
this  visit  of  the  plaintiff  to  him,  countersigned,  issued  and 
delivered  the  policy  sued  on  to  the  appellee;"  that  said  sec- 
retary had  full  knowledge  at  the  time  of  issuing  said  policy 
of  the  condition  and  character  of  plaintiff's  title  to  said 
land;  that  appellee  received  said  policy  in  good  faith,  be- 
lieving it  to  be  a  valid  contract  of  insurance,  and  appellant 
continued  to  make  assessments  on  said  policy  up  to  the  time 
the  dwelling  was  destroyed  by  fire,  to  wit,  March  22,  1902 ; 
that  appellee  paid  all  assessments  made  against  her  on  said 
policy,  which  assessments  were  received  and  retained  by 
appellant;  that  appellant  at  no  time  questioned  the  validity 
of  said  policy  until  after  the  destruction  of  said  dwelling ; 
that  the  dwelling  wa5  of  the  value  of  from  $500  to  $600, 
and  was  insured  by  appellant  for  $400,  which  insurance  has 
never  been  paid;  that  appellee  was  in  possession  of  said 
dwelling-house  on  April  3,  1880,  and  continuously  there- 
after up  to  its  destruction  by  fire. 

The  first  and  second  errors  assigned  in  this  court  chal- 
lenge the  ruling  of  the  lower  court  on  the  demurrer  to  each 
paragraph  of  the  complaint;  the  third  error  assigned  ques- 
tions the  court's  ruling  on  the  demurrer  to  the  second  para- 
graph of  answer;  the  fourth  and  fifth  errors  assigned, 
appellant  admits,  present  no  question  for  our  decision ;  the 
sixth,  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial;  and  seventh,  "the  court  erred  in  overruling  defend- 
ant's motion  for  judgment  on  the  interrogatories  addressed 
to  the  jury,  and  their  answers  thereto,  notwithstanding  the 
general  verdict"    The  evidence  is  not  in  the  record. 

But  one  question  is  involved  by  the  motion  for  a  new  trial, 
based  upon  the  giving  and  refusing  to  give  certain  instruc- 
tions. The  instructions  about  which  appellant  makes  com- 
plaint are  long,  and  can  serve  no  good  purpose  by  being 
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copied  in  this  opinion.  The  ones  given  are  based  upon  the 
theory  that  sections  twenty-eight  and  thirty-seven  of  the 
laws,  rules  and  regulations  of  said  appellant,  and  hereto- 
fore copied  in  this  opinion  as  a  part  of  the  complaint^  are 
a  part  of  its  by-laws,  which  said  company,  through  its  offi- 
cers and  authorized  agents,  may  waive,  provided  the  insured 
had  an  insurable  interest  in  the  property  insured:  Pro- 
vided, further,  that  said  policy  so  issued  is  treated  by  said 
company  as  a  valid  and  subsisting  policy  after  knowledge 
of  the  fact  that  the  insured  has  less  than  a  fee-simple  inter- 
est in  the  property.  While  the  instructions  tendered  by  ap- 
pellant and  refused  by  the  court  are  upon  the  theory  that 
said  sections  twenty-eight  and  thirty-seven  are  articles  of 
association  which  can  not  be  waived  by  the  agents  and  offi- 
cers of  appellant,  and  unless  the  insured  has  a  fee-simple 
title  to  the  property  insured,  the  policy  is  void  and  appellee 
can  not  recover. 

The  first  and  controlling  question  in  this  case,  as  it  seems 
to  us,  is,  could  the  officers  or  agents  of  the  appellant  waive 
the  provisions  of  sections  twenty-eight  and  thirty-seven  as 
to  the  character  of  the  title  held  by  the  insured,  and  issue 
a  valid  and  binding  policy  on  property  other  than  that  held 
by  the  assured  as  a  fee-simple  owner  ? 

1.  Appellant^s  existence  depends  upon  the  rights  and 
powers  authorized  and  expressly  given  it  by  legislative  en- 
actments. It  is  a  creature  of  the  statute.  The  statutory 
provisions  prescribing  the  mode  in  which  an  act  shall  be 
done  is  a  provision  proper  for  the  articles  of  association, 
and  forms  a  part  of  the  contract  between  the  insurer  and  the 
assured,  which  can  not  be  waived,  and  any  one  becoming  a 
member  of  such  association  is  charged  with  knowledge,  and 
is  bound  to  know,  of  the  corporate  power  of  such  association. 
Leonard  v.  American  Ins,  Co.  (1884),  97  Ind.  299 ;  Gibson 
V.  Megrew  (1900),  154  Ind.  273,  48  L.  R.  A.  362;  Behler 
V.  German  Mut  Fire  Ins.  Co.  (1879),  68  Ind.  347. 

2-    "Courts  will  compel  adherence  to  the  charter  and  to 
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the  purposes  for  which  the  society  was  organized,  but  they 
will  not  do  more."  Supreme  Lodge,  etc.,  v.  Knight  (1889), 
117  Ind.  489,  3  L.  R.  A.  409. 

This  courts  in  the  case  of  the  Indiana  Bond  Co.  v.  Ogle 
(1899),  22  Ind.  App.  593,  72  Am.  St.  326,  said:  "It  is 
fundamental  that  a  corporation  can  be  created,  and  can  exist, 
by  virtue  of  statutory  authority,  and  by  that  only.  If  a 
corporation  organizes  under  a  general  act,  and  inserts  in  its 
articles  of  association  regulations  and  provisions  additional 
to  those  required  by  the  creative  statute,  such  additional 
regulations  and  provisions  are  void.  Nor  is  the  corporation 
permitted  to  place  any  restrictions  upon  the  manner  of 
exercising  its  corporate  duties  other  than  the  statute  pro- 
vides." Therefore,  whatever  provisions  were  placed  in  its 
articles  of  incorporation,  not  required  by  the  statute  author- 
izing its  creation  to  be  so  stated  therein,  are  void,  and  will 
not  and  should  not  be  treated  as  a  part  of  its  articles  of  incor- 
poration, but  as  by-laws,  except  where  such  statute  authorizes 
such  company  to  make  rules  and  regulations  for  the  purpose 
of  facilitating  and  conducting  its  business  in  an  orderly 
and  efficient  manner,  prescribing  the  duties  of  its  officers, 
etc.    1  Thompson,  Corporations,  §216. 

3.  Appellant  was  originally  organized  March  17,  1878, 
and  under  and  by  virtue  of  a  legislative  enactment  of  this 
State  approved  March  14,  1877.  Acts  1877  (s.  s.),  p.  63. 
By  one  of  its  rules  and  regulations,  adopted  upon  such  orig- 
inal organization,  it  reserved  the  right  to  alter  or  amend  its 
articles  of  association  upon  certain  conditions. 

By  an  act  of  the  l^islature  of  this  State  in  force  Septem- 
ber 19, 1881  (Acts  1881,  p.  714,  §4932  Burns  1901,  §3774 
R.  S.  1881),  "any  number  of  persons,  not  less  than  ten,  may 
form  an  incorporated  company  for  the  purpose  of  mutual 
insurance  of  the  property  of  its  members  against  loss  by  fire 
or  damage  by  lightning ;  which  property  to  be  insured  shall 
embrace  dwelling-houses     *     *     *     guch  property  being 
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upon  farms  as  farm  property.  The  articles  for  forming 
such  associations  shall  be  signed  by  the  persons  who  at  first 
form  such  association,  and  be  recorded  in  the  oflSce  of  the 
recorder  of  the  county  or  counties  where  such  association 
does  business.  Such  associations  shall  be  managed  by  such 
officers  as  their  articles  may  provide  for;  and  in  the  election 
of  such  officers  each  member  of  the  association  shall  be  en- 
titled to  one  vote.  Every  such  association  may  sue  or  be 
sued,  by  such  name  as  shall  be  set  forth^in  the  articles  of 
association,  and  shall  have  all  the  other  powers  of  corporate 
bodies:  Provided,  that  no  company  organized  under  this 
act  shall  do  any  business,  or  take  any  risks,  or  make  any  in- 
surance in  more  than  three  counties;  which  counties  shall  be 
contiguous,  and  shall  be  set  forth  in  its  articles  of  associa- 
tion." On  March  12,  1898,  appellant  amended  its  articles 
of  association,  rules  and  regulations,  evidently  intending  to 
come  within  the  pr6visions  of  the  act  of  1881.  By  the  act 
of  1877  it  was  only  enabled  to  insure  against  loss  by  fire, 
while  the  act  of  1881  authorizes  such  associations  to  insxire 
against  loss  or  damage  by  lightning  as  well.  By  the  very 
terms  of  the  policy  sued  on,  the  indemnity  is  "against  loss 
or  damage  from  fire  or  lightning."  Its  preamble  to  what  it 
terms  its  "rules  and  regulations"  asserts  its  purpose  of  "in- 
surance against  loss  by  fire  and  lightning  on  personal  prop- 
erty, dwelling-houses,"  etc.,  and  its  original  articles  provid- 
ing for  amendments  "subject  to  the  Constitution  and  laws  of 
this  State,"  all  tend  to  support  the  conclusion  that  appellant 
was  operating  under  the  latter  act  at  the  time  of  the  loss, 
and  its  provisions  should  control. 

4.  This  statute  designates  the  kind  of  property  which 
appellant  may  insure,  but  it  does  not  attempt  to  designate 
the  character  of  title  the  insured  shall  have  in  any  of  such 
property.  That  is  left  to  the  corporation  itself  to  determine. 
This  it  may  do  by  rules  or  by-laws,  of  which  its  raeml)er8 
must  take  notice.    Gray  v.  Supreme  Lodge,  etc,  (1889),  118 
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Ind.  293 ;  Pfister  v.  Gerwig  (1890),  122  Ind.  667 ;  Supretm 
LodgCj  etc.j  v.  Knight,  supra;  Bauer  v.  Samson  Lodge,  etc. 
(1885),  102  Ind.  262. 

5.  Appellant,  by  what  it  terms  "rules  and  regulations" 
relative  to  the  character  of  title  to  property  its  members 
should  have  in  order  to  procure  insurance  thereon,  as  well 
as  providing  a  condition  when  such  insurance  would  cease, 
adopted  said  sections  twenty-eight  and  thirty-seven,  which, 
in  our  opinion,  are  not  part  of  its  articles  of  association,  and, 
be  they  "rules  and  regulations"  or  by-laws,  they  were  the 
acts  of  the  corporation,  and  being  acts  of  the  corporation,  as 
long  as  appellee  had  an  insurable  interest  in  the  property, 
such  rules  could  be  waived  by  the  corporation,  and  the  policy 
continue  to  cover  that  interests 

6.  Both  paragraphs  of  the  complaint  aver  knowledge  on 
the  part  of  the  appellant  of  all  the  facts  relative  to  appel- 
lee's title  and  interest  in  the  land  at  the  time  of  and  before 
the  issuing  of  the  policy  sued  on ;  that  appellant  advised  ap- 
pellee that  a  life  estate  in  the  land  was  sufficient  to  validate 
the  policy  and  keep  it  in  full  force  and  effect;  that  pos- 
sessed of  this  knowledge  appellant  for  nearly  three  years 
continued  to  levy,  collect  and  retain  assessments  paid  by  ap- 
pellee on  account  of  the  policy  in  suit.  The  paragraphs 
were  sufficient  to  withstand  a  demurrer.  Oray  v.  National 
Benefit  Assn.  (1887),  111  Ind.  531;  Northwestern,  etc., 
Assn.  V.  Bodurtha  (1899),  23  Ind.  App.  121,  77  Am,  St 
414. 

7.  The  theory  of  appellee  is  that  appellant  waived  its 
right  to  declare  a  forfeiture  of  the  policy  under  section 
twenty-eight  of  its  rules  and  regulations.  In  passing  upon 
the  question  of  waiver,  the  fact  that  appellant  is  a  mutual 
company,  and  that  appellee  is  a  member  thereof,  can  furnish 
no  reason  for  not  giving  the  contract  the  same  force  and 
effect  to  prevent  a  forfeiture  as  would  be  given  a  contract 
issued  by  a  stock  company.  Willcuis  v.  Northwestern,  etc., 
Ins.  Co.  (1882),  81  Ind.  300 ;  Richards,  Insurance,  §76. 
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8.  Corporations  act  through  their  officers  and  agents. 
The  statute  under  which  this  corporation  is  organized  ex- 
pressly provides  that  it  shall  he  managed  by  such  officers  as 
its  articles  may  provide  for.  Appellant's  secretary  is  one 
of  its  officers.  One  of  his  duties  is  to  countersign  its  con- 
tracts of  insurance,  "issue  all  policies  and  orders,  and  col- 
lect moneys  due  the  company."  He  shall  also  act  as  general 
solicitor,  and  also  '^eep  all  the  necessary  books  and  accounts 
of  the  association.''  These  are  duties  required  of  the  secre- 
tary by  appellant's  rules  and  regulations.  As  a  proposition 
of  law,  it  is  well  settled  in  this  State  "that  notice  to  an  agent 
is  notice  to  the  principal  of  any  matter  that  is  within  the 
scope  of  the  agency."  Marion  Mfg.  Co.  v.  Harding  ( 1900), 
155  Ind.  648;  Phoenix  Mut.  Life  Ins.  Co.  v.  Ilinesley 
(1881),  75  Ind.  1;  Port  Huron  Engine,  etc.,  Co.  v.  Smith 
(1898),  21  Ind.  App.  233 ;  Supreme  Court,  etc.,  v.  Sullivan 
(1901),  26  Ind.  App.  60. 

This  court,  in  the  case  of  Union  Cent.  Life  Ins.  Co.  v. 
Whetzel  (1902),  29  Ind.  App.  658,  in  speaking  of  a  policy 
containing  a  stipulation  that,  in  default  of  the  payment  of 
premium  notes  before  or  at  the  time  when  they  became  due, 
the  policy  should  be  null  and  void  without  action  on  the  part 
of  the  company,  held  that  "The  company,  having  accepted 
these  overdue  payments,  can  not  now  be  heard  to  say  that 
the  agent  granting  the  extensions  had  no  authority  to  do  so ;" 
that  "The  stipulation  in  the  policy  that  none  of  its  terms 
could  be  modified  or  changed  except  in  a  specified  manner 
could  itself  be  waived  by  the  company  either  expressly,  or 
by  the  conduct  of  the  company.  *  *  *  Although  a  policy 
may  provide  that  an  agent  shall  have  no  power  to  waive  a 
forfeiture,  yet  the  company  may  estop  itself,  by  its  conduct, 
from  denying  the  granting  of  such  powers  to  him."  Citing 
authorities. 

In  the  case  of  Marshall,  etc.,  Ins.  Co.  v.  Liggett  (1897), 
16  Ind.  App.  598,  this  court  quotes  with  approval  from 
Insurance  Co.  v.  Wolff  (1877),  95  U.  S.  326,  24  L.  Ed.  387, 
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as  follows :  "It  is  true,  that,  where  an  agent  is  charged  with 
the  collection  of  premiums  upon  policies,  it  will  be  presumed 
that  he  informs  the  company  of  any  circumstances  coming  to 
his  knowledge  affecting  its  liability;  and,  if  subsequently, 
the  premiums  are  received  by  the  company  without  objec- 
tion, any  forfeiture  incurred  will  be  presumed  to  be  waived." 
And,  furtier  quoting  from  McGurk  v.  Metropolitan  Life 
Ins.  Co.  (1988),  56  Conn.  528, 16  Atl.  263, 1  L.  R.  A.  563: 
"These  cases,  and  many  others  that  might  be  cited,  fuHy 
establish  the  doctrine  that  knowledge  affecting  the  rights  of 
the  insured,  which  comes  to  an  agent  of  an  insurance  com- 
pany while  he  is  performing  the  duties  of  his  agency  in  pro- 
curing applications  for  insurance  and  delivering  policies 
and  collecting  premiums,  becomes  the  knowledge  of  the  com- 
pany, and  if  the  latter  afterwards  collects  premiums  of  such 
parties  it  waives  all  objection  with  regard  to  the  matters  of 
which  it  has  such  knowledge." 

In  Home  Ins.  Co.  v.  Oibson  (1894),  72  Miss.  58,  17 
South.  13,  it  was  held  that  where  an  agent  of  an  insurance 
company  receives  the  premium  and  issues  a  policy  on  a 
building,  knowing  that  the  assured  has  only  a  leasehold  in- 
terest in  the  land  on  which  the  building  insured  stands,  it  is 
sufficient  to  waive  the  stipulation  in  the  policy  to  the  effect 
that  it  shall  be  void  if  the  interest  of  the  assured  be  other 
than  the  sole,  unconditional  ownership,  and  that  no  repre- 
sentative of  the  company  is  authorized  to  waive  conditions 
except  in  writing  indorsed  on  or  attached  to  the  policy.  In 
speaking  of  this  stipulation,  the  court  said :  "This  clause  is 
a  species  of  refinement  by  which  the  corporation  withdraws 
within  its  invisible  and  intangible  ideality  when  liability  is 
sought  to  be  imposed  upon  it,  bound  by  the  acts  of  no  agent., 
officer,  or  other  representative,  but  reaches  forth  therefrom 
with  Briarean  hands  to  receive  the  profits  and  avails  of  these 
same  acts  performed  by  these  same  'agents,^  as  against  those 
with  whom  these  same  agents  have  dealt  The  refinement 
is  too  subtle  for  the  practical  affairs  of  actual  life,  and  we 
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repudiate  it"    Trustees,  etc.,  v.  Northwestern  Nat.  Ins.  Co, 
(1898),  98  Wis.  257,  73  N.  W.  767,  67  Am.  St  805. 

9.  All  provisions  in  a  policy  of  insurance  or  in  the  by- 
laws of  the  company  providing  for  forfeitures  will  be  strictly 
construed  against  the  company,  Schmidt  v.  German  Mut. 
Ins.  Co.  (1892),  4  Ind.  App.  340;  Continental  Ins.  Co.  v. 
Vanlue  (1891),  126  Ind.  410,  10  L.  R  A.  843;  Insurance 
Co.  V.  Norton  (1877),  96  U.  S.  234,  24  L.  Ed.  689 ;  Phenix 
Ins.  Co.  y.  Tomlinson  (1890),  125  Ind.  84,  9  L.  R.  A.  317, 
21  Am.  St  203.  Courts  will  prevent  a  forfeiture  of  an  in- 
surance contract  when  it  is  possible  to  do  so  without  making 
a  new  contract  for  the  parties.  Continental  Ins.  Co.  v.  Van- 
lue, supra,  and  cases  cited. 

10.  Slight  acts  or  circumstances  on  the  part  of  the  in- 
surer will  be  construed  by  the  courts  as  a  waiver  to  prevent  ^ 
a  forfeiture,  where  the  condition  in  the  contract  is  in  favor 
of  the  company.  National  Masonic,  etc.,  Assn.  v.  McBride 
(1904),  162  Ind.  379;  Replogle  v.  American  Ins.  Co. 
(1892),  132  Ind.  360;  Oermania  Fire  Ins.  Co.  v.  Pitcher 
(1903),  160  Ind.  392;  Hartford  Life  Ins.  Co.  v.  Unsell 
(1892),  144  U.  S.  439,  12  Sup.  Ct  671,  36  L.  Ed.  496; 
Insurance  Co.  v.  Norton,  supra;  Germania  Fire  Ins.  Co. 

V.  nick  (1888),  125  111.  361, 17  N.  E.  792,  8  Am.  St  384; 
Farmers  Ins.  Assnr.  v.  Reavis  (1904),  163  Ind.  321;  Lam- 
berton  v.  Connecticut  Fire  Ins.  Co.  (1888),  39  Minn.  129, 
39  K  W.  76,  1  L.  R.  A.  222;  Gray  v.  NaJtional  Benefit 
Assn.,  supra;  Carpenter  v.  Continental  Ins.  Co.  (1886),  61 
Mich.  635,  28  N.  W.  749 ;  Wood  v.  Supreme  Ruling,  etc. 
(1904),  212  111.  532,  72  N.  E.  783.  A  policy  of  insurance 
was  held  good  where  written  consent  was  not  given  for  addi- 
tional insurance,  although  the  policy  contained  a  stipulation 
requiring  such  consent  by  the  insurer  to  be  in  writing.  The 
assured  having  given  notice  of  such  additional  insurance, 
and  the  company  having  made  no  objection  thereto  within  a 
reasonable  time,  its  consent  was  presumed,  and  it  was 
Vol.  35—2 
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estopped   from   insisting  upon   a  forfeiture.     Hanna  v. 
Oreenwich  Ins.  Co.  (1894),  56  Mo.  App.  582. 

11.  In  the  case  at  bar,  as  it  seems  to  us,  the  answers  to 
the  interrogatories  clearly  show  that  appellant,  at  the  time 
the  policy  in  suit  was  issued,  had  full  knowledge  of  appel- 
lee's title  in  the  land,  and  that  appellee  received  and  re- 
tained said  policy  under  the  advice  and  assurance  of  appel- 
lant's secretary  that  it  would  be  valid  and  binding  on  the 
company;  that  appellant  thereafter  continued  to  make  as- 
sessments against  appellee  on  account  of  such  policy,  which 
assessments  appellee  duly  paid,  and  which  payments  were 
duly  received  and  retained  and  are  still  retained  by  appel- 
lant, and  are  acts  and  facts,  in  our  opinion,  sufficient  not  only 
to  show  a  waiver  of  section  twenty-eight  of  the  rules  and 
regulations  of  appellant,  but  to  estop  appellant  from  deny- 
ing liability  after  loss  on  account  of  such  policy.  To  hold 
otherwise  would  be  sanctioning  an  unconscionable  advan- 
tage contrary  to  every  well-considered  legal  precedent. 
Sweetser  v.  Odd  Fellows,  etc.,  Assn.  (1889),  117  Ind.  97, 
and  cases  cited;  Bowlus  v.  Phenix  Ins.  Co.  (1892),  133 
Ind.  106,  20  L.  R.  A.  400 ;  Commercial  Union  Assur.  Co. 
V.  State,  ex  rel.  (1888),  113  Ind.  331;  Oermania  Life  Ins. 
Co.  V.  Lunkenheimer  (1891),  127  Ind.  536;  Traders  Ins. 
Co.  Y.  Cassell  (1900),  24  Ind.  App.  238;  Union  Cent.  Life 
Ins.  Co.  V.  Whetzel,  supra;  Stylow  v.  Wisconsin,  etc..  Life 
Ins.  Co.  (1877),  69  Wis.  224,  34  N.  W.  151,  2  Am.  St 
738;  In^rance  Co.  v.  Wilkirison  (1871),  13  Wall.  222,  20 
L.  Ed.  617;  Wamebold  v.  Orand  Lodge,  etc.  (1891),  83 
Iowa  23,  48  N.  W.  1069;  2  May,  Insurance  (4th  ed.), 
§507 ;  1  Joyce,  Insurance,  §533. 

12.  There  was  no  error  in  sustaining  the  demurrer  to 
appellant's  second  paragraph  of  answer,  as  proof  of  all  the 
facts  therein  alleged  was  admissible  under  the  general  de- 
nial. 

13.  The  objection  of  appellant  to  the  instructions  given 
the  jury  is  clearly  presented  by  instruction  number  two, 
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which  reads  as  follows:  "Notwithstanding  the  fact,  if  it 
be  a  fact,  shown  by  the  evidence,  that  the  defendant  com- 
pany, by  its  by-laws  and  rules  provides  that  any  policy*  of 
insurance  issued  upon  any  property  to  any  person  who  does 
not  own  the  same  in  fee  simple  shall  be  null  and  void,  yet,  if 
said  company  through  its  officers^  or  authorized  agents 
should  issue  a  policy  of  insurance  to  a  person  who  was  not 
the  owner  in  fee  simple  of  the  property  insured,  but  who 
has  an  insurable  interest  in  the  same,  with  knowledge  upon 
the  part  of  said  officer  or  agent  that  said  person  was  not  the 
owner  in  fee  simple  of  the  property,  and  said  policy  was 
treated  by  said  company  as  a  valid  and  subsisting  policy, 
after  knowledge  of  said  f act>  then  and  in  such  case  the  com- 
pany would  be  deemed  in  law  to  have  waived  such  rule  or 
by-law,  and  to  have  elected  to  treat  said  policy  as  a  binding 
contract  on  its  part  with  the  insured."  In  view  of  what  we 
have  heretofore  said,  this  instruction  fairly  states  the  law, 
and  is  applicable  to  the  case  at  bar. 

14.  The  seventh  error  assigned  by  appellant  is  upon  tlie 
ground  of  a  fatal  variance  between  the  allegations  of  the 
complaint  and  the  proof  as  shown  by  the  answers  of  tlie  jury 
to  the  interrogatories.  It  is  true,  plaintiff  must  recover,  if 
at  all,  upon  the  allegation  of  her  complaint,  but  such  vari- 
ance must  be  as  to  a  material  fact  The  general  verdict  im- 
ports, to  the  exchision  of  all  inferences  and  presumptions, 
that  every  material  averment  of  the  complaint  was  estab- 
lished by  the  evidence.  It  therefore  follows  that  this  motion 
can  only  be  sustained  where  the  answers  to  the  interroga- 
tories are  in  irreconcilable  conflict  with  the  general  verdict 
"in  some  vital  particxilar  between  it  and  the  facta  found,  or 
some  of  them,  which  can  not  be  avoided  or  explained  by  any 
reasonable  intendment  or  inference,  and  by  which  the  gen- 
eral verdict  is  necessarily  overtlirown."  Princeton  Coal, 
etc.,  Co.  V.  Roll  (1904),  102  Ind.  115 ;  Chicago,  etc.,  R.  Co, 
v.  Leachman  (1903),  161  Ind.  512;  Shuck  v.  State,  ex  ret 
(1893),  136  Ind.  63;  Matchett  v.  Cincinnati,  etc.,  R.  Co. 
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(1892),  132  Ind.  334;  Union  Traction  Co.  v.  Vandercook 
(1904),  32  Ind.  App.  621. 

The  fact  that  the  complaint  avers  a  readjustment  of  ap- 
pellee's insurance  at  her  home  by  appellant,  takem  in  connec- 
tion with  all  the  other  averments  of  the  complaint — and  on 
this  subject  the  jury  found  that  the  readjustment  or  revalu- 
ation of  the  property  and  application  for  insurance  was  there 
mad©  and  taken  by  one  James  Hodges,  a  director  of  appel- 
lant, and  to  whom  appellee  made  no  statement  with  refer- 
ence to  her  title  in  the  land,  in  our  opinion— ^is  not  such  a 
fatal  variance  as  will  authorize  this  court  to  disturb  the 
judgment  of  the  court  below. 

Finding  no  error  in  the  record,  judgment  affirmed. 


Fell  et  al.  v.  West,  Treasurer. 

[No.  5.438.     Filed  March  9,  1905.] 

1.  Taxation. — Assessment, — Presumption, — It  will  be  presumed  that 
taxes  were  legally  assessed,     p.  28. 

2.  Same. —  Assessment. —  Levy. — Validity. —  Burden  of  Proof. —  The 
burden  of  proof  is  upon  the  plaintiflf  to  show  that  taxes  were  illegally 
levied  and  assessed  upon  his  property,     p.  28. 

3.  Same. — Assessment. — Value. — Injunction. — ^Property  must  be  as- 
sessed at  its  fair  cash  value,  and  the  complaint  for  injunction  must 
show  and  the  plaintiff  must  prove  that  the  assessment  was  more  than 
the  fair  cash  value,     p.  28. 

4.  Same. — Assessment. — Injustice. — Where  property  is  assessed  for 
more  than  its  true  cash  value,  or  more  than  other  property  of  equal 
value,  such  assessment  is  unjust,     p.  28. 

5.  Trial. — Special  Finding. — Notice. — A  special  finding  that  the  rec- 
ord of  the  board  of  review  is  silent  as  to  notice  to  a  i)erson  whose 
assessment  was  raised,  is  not  a  finding  that  such  person  was  not 
notified,     p.  29. 

6.  Taxation. — Assessment. — Wrong  Name. — Where  property  is  as- 
sessed in  the  wrong  name,  such  assessment  is  not  invalid,     p.  29. 

7.  Same. — Statutes. — Construction. — Statutes  relating  to  the  assess- 
ment and  collection  of  taxes  are  liberally  construed,  but  tax  sales  are 
strictly  construed,  the  purchaser  being  given  a  lien  in  case  of  failure 
of  title,    p.  29. 
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8.  Taxation. — Discharge  of  Taxes. — Nothing  but  payment  will  dis- 
charge taxes,     p.  29. 

9.  Same. — Board  of  RevietD. — Whether  Judicial  Tribunal, — The  board 
of  review  is  not  a  judicial  tribunal,  and  it  is  not  necessary  for  such 
board  to  give  notice  of  every  step  taken  where  a  general  notice  of 
the  time  and  place  of  its  sessions  is  given  as  provided  by  law,  the 
laws  for  the  assessment  being  liberally  construed,     p.  -30. 

10.  Sake. — Board  of  Review. — Record. — Notice. — It  is  not  necessary 
for  the  record  of  a  board  of  review  to  show  that  notice  was  given  to 
a  property  owner  whose  assessment  was  raised,     p.  31. 

11.  Injunction. — Unjust  Taxation. — Burden  of  Proof. — A  property 
owner  can  not  establish  a  right  to  injunctive  relief  against  the  col- 
lection of  taxes  without  showing  that  an  excessive  tax  is  levied  upon 
his  property,  and  the  burden  is  on  him  to  show  such  fact.     p.  32. 

From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Maria  L.  Fell  and  another  against  William  II. 
West  as  treasurer  of  Lawrence  county.  From  a  decree  for 
defendant,  plaintiffs  appeal.    Affirmed, 

if.  F.  Dunn  and  H,  P.  Pearson,  for  appellants. 
r.  /.  Brooks  and  W,  F.  Brooks,  for  appellee. 

CoMSTOCK,  C.  J. — The  complaint  is  in  two  paragraphs. 
In  the  first  it  is  alleged  that  the  plaintiffs  are  the  owners  in- 
fee  simple,  and  have  been  for  the  past  ten  years,  of  360 
acres  of  land  (describing  it)  located  in  Indian  Creek  town- 
ship, Lawrence  county,  Indiana ;  that  in  the  year  1899  the 
assessor  of  said  township  returned  said  lands  for  taxation  at 
a  valuation,  giving  the  tracts  and  the  valuation  affixed  to 
each  tract,  making  a  total  valuation  of  said  lands  as  re- 
turned by  the  assessor  of  $5,900,  including  improvements ; 
that  the  auditor  of  said  county,  in  the  year  1899,  illegally 
placed  upon  the  duplicate  of  said  county  the  valuation  of 
$10,540 ;  that  said  valuation  in  excess  of  said  $5,900,  as  re- 
turned by  the  assessor,  was  wrongful  and  void,  for  the  fol- 
lowing reasons :  The  auditor,  county  assessor,  or  some  one 
without  authority  in  that  behalf,  illegally,  inequitably  and 
irregularly  changed  upon  the  book  of  the  assessor  of  said 
township  the  valuation  of  $5,900,  as  returned  by  said  as- 
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sessor  upon  said  lands,  by  erasing  the  original  assessment  on 
each  tract  as  returned  by  said  assessor,  and  by  interlineation 
upon  said  assessor's  book  of  an  increased  amount  above  said 
erasures,  amounting  to  the  aggregate,  as  above  set  forth,  of 
$10,540;  that  said  interlineations,  erasures  and  changes 
were  made  without  the  consent  of  the  plaintiffs,  or  either  of 
them,  without  any  authorization  of  any  kind  by  them,  and 
without  any  notice  of  any  kind  from  any  source  to  appear 
before  any  auditor,  or  any  board  of  review  or  equalization ; 
that  neither  of  said  plaintiffs  at  any  time  authorized  any 
agent  or  attorney  to  appear  before  said  auditor  or  ftoard  of 
review  or  equalization,  and  that  neither  of  them,  either  by 
agent,  attorney  or  in  person,  at  any  time  appeared  before 
said  board  of  review  or  any  auditor  of  said  county,  and  that 
said  auditor,  without  any  order  of  any  board  of  review, 
placed  said  lands  upon  said  duplicate  for  the  year  1899  at 
said  unlawful  and  inequitable  valuation,  and  that  iot  each 
successive  year  since  1899,  up  to  and  including  the  year 
1902,  said  valuation  has  been  wrongfully,  inequitably  and 
irregularly  placed  upon  the  duplicates  of  said  county ;  that 
plaintiffs  have  paid  tlie  amount  based  upon  said  wrongful 
valuation  every  year  since  said  valuation  was  so  placed 
upon  the  duplicate,  up  to  and  including  the  first  half  of  the 
1902  taxes;  that  the  treasurer  of  said  county  now  has  in 
his  hands  the  duplicate  of  said  county,  with  said  wrongful 
and  inequitable  valuation  of  said  lands ;  that  he  is  claiming 
there  is  due  from  these  plaintiffs  the  sum  of  $146.85,  and 
is  threatening  to  collect  by  process  of  law  said  amount^ 
which  said  amount  as  above  set  forth  is  based  upon  said 
wrongful  valuation ;  that  the  taxes  set  forth  since  1899  were 
paid  by  these  plaintiffs  in  ignorance  of  the  true  state  of 
facts,  and  in  the  belief  that  they  were  honestly  and  justly 
due,  without  knowledge  of  the  facts  above  set  forth;  that 
the  amount  actually  due  on  said  instalment,  based  upon  the 
valuation  returned  by  the  assessor  for  1899,  to  wit,  $5,900, 
is  $74.32 ;  that  the  valuation  of  plaintiffs'  personal  property 
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for  tte  year  1902  is  $1,100;  that  the  taxes  due  on  this 
amount  are  $13.86;  that  before  the  bringing  of  this  suit 
these  plaintiffs  caused  to  be  tendered  to  said  treasurer  the 
sum  of  $90  in  gold  coin  of  the  United  States,  which  plain- 
tiffs say  is  the  correct  amount  due  under  the  proper  valua- 
tion; that  said  West  refused  to  accept  said  sum,  and  still 
refuses,  and  plaintiffs  now  bring  said  smn  into  court  and 
deposit  the  same  with  the  clerk  of  this  court  for  the  benefit 
of  the  treasurer  of  Lawrence  county  in  payment  of  said 
amount  for  tax  admitted  to  be  just,  etc."  Wherefore,  they 
ask  that  said  treasurer  be  enjoined  from  collecting  more 
than  the  amount  tendered  herein  for  the  balance  of  said 
1902  taxes  against  plaintiffs. 

The  amended  second  paragraph  of  complaint  alleges  that 
the  plaintiffs  are  now,  and  for  twenty  years  prior  hereto 
were,  joint  owners,  and  in  1899  were  and  are  now  the  sole 
owners  of  certain  real  estate  (describing  it),  being  the 
same  real  estate  described  in  the  first  paragraph  of  com- 
plaint; that  in  the  year  1899,  at  the  time  a  pretended  board 
of  equalization  met  in  the  county  of  Lawrence,  and  long 
prior,  there  was  situate  upon  a  certain  160-acre  tract  of  said 
land  a  stonenjuarry  known  as  the  "Doyle  quarry ;"  that  the 
I>oyle  Quarry  Company  held  from  these  plaintiffs  a  lease, 
under  the  t^rms  of  which  it  was  entitled  to  remove  from 
beneath  the  surface  of  said  160-acre  tract  held  by  it  under 
said  lease,  to  wit,  about  six  acres,  all  oolitic  limestone  de- 
posit it  might  see  fit  to  quarry  therefrom ;  that  pending  the 
existence  of  said  lease,  which  was  in  force  in  1899,  and 
which  lease  is  still  in  force,  said  Doyle  Quarry  Company 
was  the  absolute  owner  under  said  lease  of  all  stone  re- 
moved, or  that  it  might  remove,  pending  the  existence  of 
said  lease,  from  said  part  of  said  160-acre  tract  by  it  held 
under  said  lease;  that  said  assessor  in  making  said  assess- 
ment made  no  assessment  whatever  valuing  said  lands  ex- 
clusive of  the  Doyle  mine  or  quarry,  but  valued  all  of  said 
lands  and  assessed  the  same  at  the  aforesaid  valuation 
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against  these  plaintiffs,  nor  did  he  at  any  time  assess  any 
value  upon  the  mine,  quarry,  leasehold  and  appurtenances 
separately  from  the  land  against  these  plaintiffs;  that  after 
the  return  of  said  assessment  book  at  a  pretended  meeting 
of  the  board  of  equalization  of  Lawrence  county  on  June  12, 
1899,  without  any  step  whatever  having  been  taken  to  sepa- 
rate the  value  of  the  lands,  as  assessed  as  other  lands  are 
assessed,  from  the  value  of  the  quarry  or  leasehold,  the  said 
board  of  equalization  made  the  following  illegal  and  in- 
equitable order,  to  wit:  "July  12,  1899.  Ordered  assess- 
ment as  returned  against  M.  Fell's  heirs,  Indian  Creek 
township,  be  raised  $4,640,  bringing  the  same  to  assessment 
of  four  years  ago" — ^and  this  was  the  only  record  made  with 
reference  to  said  lands  by  said  board  of  review  at  said  term ; 
that  said  record  fails  to  show  any  appearance  of  plaintiffs, 
or  cither  of  them,  in  person  or  by  attorney,  any  service  of 
notice  on  plaintiffs,  or  either  of  them,  any  default  against 
plaintiffs,  or  either  of  them,  and  fails  to  give  any  excuse  for 
not  showing  either  and  all  of  said  things.. 

Plaintiffs  aver  that  the  order  so  made  is  void,  for  the 
reason  that  the  board  had  no  power  in  gross  thus  to  increase 
and  raise  the  assessment  as  returned  by  the  assessor  of  said 
township ;  that^  while  in  fact  they  are  the  heirs  of  Moses 
Fell,  deceased,  in  the  3'ear  1899  the  heirs  of  Moses  Fell, 
in  Indian  Creek  township,  held  and  owned  no  lands  what- 
ever, but  that  the  title  to  the  lands  aforesaid  was  in  Maria 
L.  Fell  and  Antoinette  Fell,  these  plaintiffs,  share  and  share 
alike ;  that,  pursuant  to  the  wrongful  and  unlawful  increase 
in  the  valuation  of  their  lands,  the  auditor  of  Lawrence 
county  carried  the  same  into  the  duplicate  of  1899,  and  has 
sinco  carried  the  same  continuously  where  it  now  is;  that 
in  so  doing  there  has  been  since  1899,  and  is  now,  upon 
said  duplicate  a  valuation  of  $10,540  upon  said  real  es- 
tate, when  there  should  not  be  a  valuation  beyond  the  assess- 
ment as  returned  by  the  assessor  of  Indian  Creek,  township 
in  1899,  to  wit,  $5,900,     Said  paragraph  also  pleads  the 
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tender  of  the  sum  of  $90  as  set  out  in  the  first  paragraph  of 
the  complaint  With  the  exception  of  the  allegations  as  to 
the  stone-quarry  upon  said  160-acre  tract,  the  two  para- 
graphs do  not  materially  differ. 

A  demurrer  for  want  of  facts  to  each  of  said  paragraphs 
was  overruled,  and  defendant  answered  by  general  denial. 
Upon  proper  request,  the  court  made  a  special  finding  of 
facts,  stated  conclusions  of  law,  and  rendered  judgment 
thereon  in  favor  of  defendant  Plaintiffs  excepted  to  the 
conclusions  of  law. 

The  error  assigned  is  that  the  court  erred  in  its  conclu- 
sions of  law. 

The  special  findings  show  the  lands;  the  assessment  of 
taxes  thereon  as  set  out  in  the  complaint;  that  they  were 
assessed  by  the  assessor  in  the  name  of  Moses  FelVs  heirs, 
the  record  of  said  assessment  made  in  the  assessor's  book, 
and  ownership  of  said  lands  substantially  as  set  out  in  the 
complaint;  that  on  the  6th  day  of  June,  1899,  the  auditor 
of  said  county  gave  notice. that  the  board  of  review  would 
meet  at  the  auditor's  office  on  the  19th  day  of  June;  that 
said  notice  was  published  on  the  6th,  9th  and  16th  days  of 
June,  1899,  in  the  Bedford  Mail,  a  newspaper  of  general 
circulation,  printed  and  published  in  said  county ;  that  the 
record  of  the  board  of  review  was  silent  as  to  the  publica- 
tion of  any  such  notice;  that  on  the  19th  day  of  June,  1899, 
the  board  met  and  organized ;  the  assessor's  book  aforesaid, 
with  the  assessments  aforesaid,  came  before  said  board  of 
review  for  action ;  the  board  during  the  time  of  their  session 
visited  and  inspected  the  lands  hereinbefore  described,  for 
the  purpose  of  ascertaining  and  learning  such  information 
as  was  necessary  relating  thereto.  On  the  12tli  day  of 
July,  1899,  the  board,  after  considering  the  matter  of  the 
assessment  aforesaid,  agreed  upon  the  changes  in  the  assess- 
ment of  the  real  estate  as  set  out  in  the  complaint,  and, 
having  determined  upon  said  assessment  and  changes,  the 
auditor,  by  direction  of  said  board  of  review  and  as  a  part 
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of  their  record,  changed  the  figures  on  the  assessor's  book 
from  the  amounts  as  returned  and  recorded  by  the  assessor 
to  correspond  to  the  amounts  as  determined  by  the  board  of 
review,  which  changes  were  made  on  said  book  by  interlinea- 
tion. Said  changes  made  by  the  auditor  were  read  over 
to  and  in  the  presence  of  the  board  of  review,  and  on  the 
same  date,  and  as  part  of  their  record  in  the  matter,  the 
board  caused  the  auditor  to  make  on  their  record  a  minute : 
"Order  that  the  assessment  as  returned  against  the  heirs  of 
M.  Fell,  in  Indian  Creek  township,  be  raised  in  the  sum  of 
$4,640,  to  correspond  with  the  assessment  of  four  years 
ago;"  that  said  assessment  as  changed  by  the  board  of  re- 
view was  copied  into  the  tax  duplicates  of  1899,  1900,  1901 
and  1902,  and  the  taxes  thereon  at  the  current  rate  com- 
puted and  placed  upon  the  respective  duplicates. 

The  findings  show  that  as  the  taxes  became  due  on  the 
lands  aforesaid,  the  plaintiffs  paid  the  same  as  alleged  in 
the  complaint,  with  the  exception  of  the  second  instalment 
for  the  year  1902,  and  that  they  tendered  to  the  defendant 
$90,  the  amount  of  said  second  instalment  of  tax  at  the 
current  rate  of  the  year  1902  for  the  amount  of  $5,900,  as 
alleged  in  the  complaint;  that  the  suit  herein  was  begun 
on  the  4th  day  of  September,  1903,  after  said  $90  had  been 
tendered  to  said  treasurer;  that  for  several  years  prior 
to  1899,  and  until  this  time,  there  was  a  quarry  of  limestone 
on  a  part  of  the  aforesaid  lands,  exclusively  operated  at 
different  times  by  George  Doyle  and  others;  that  for  the 
year  1899,  and  since  that  time,  plaintiffs  collected  as  rental 
for  and  on  account  of  the  said  quarry  the  sum  of  $1,800  per 
annum ;  that  during  the  years  herein  mentioned  the  afore- 
said real  estate  was  not  assessed  in  any  other  way  or  man- 
ner, or  for  any  other  amount,  than  the  assessment  herein 
set  out 

It  is  found  that  in  the  year  1899  Wesley  Armstrong, 
as  assessor,  assessed  the  lands  mentioned  in  the  complaint, 
and  gave  his  return  of  assessment  to  John  W.  Hudson, 
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to  be  by  him  delivered  to  Moses  F.  Dunn,  the  agent  of  said 
plaintiffs,  which  assessment  was  in  the  sum  of  about  $5,500 
or  $5,600,  which  assessment  was  delivered  by  said  Hudson 
to  said  Dimn,  agent;  that  said  assessor  made  out  a  legal 
return  of  his  said  assessment  in  the  year  1899,  a  copy 
of  which  had  been  furnished  said  Dunn,  agent  for  said 
Maria  L.  Fell  and  Antoinette  Fell,  to  the  auditor  of  Law- 
rence county,  setting  out  each  tract,  and  the  improvements 
thereon,  on  the  proper  assessment  book  for  said  township, 
in  the  proper  column,  and  under  its  proper  heading,  witt 
the  assessment  and  valuation  placed  by  him  (said  assessor) 
opposite  each  particular  tract 

It  is  found  that  at  no  meeting  of  said  board  did  the 
plaintiffs,  or  either  of  them,  appear,  either  in  person  or  by 
attorney,  and  that  there  was  no  evidence  that  notice  of  any 
description  was  ever  given  plaintiffs,  or  either  of  them,  of 
the  intention  of  said  board  to  change,  correct,  amend  or  in- 
crease the  assessment  as  returned  by  the  assessor  of  said 
township  to  the  auditor  of  Lawrence  county,  or  the  amoimt 
of  assessment  as  returned  by  said  assessor  through  John  W. 
Hudson  to  Moses  F.  Dunn,  agent  as  aforesaid;  that  the 
record  is  silent  as  to  the  issuance  of  any  notice  to  plaintiffs, 
or  either  of  them,  or  as  to  any  appearance,  or  service  of  any 
notice,  or  either  of  them,  and  is  silent  as  to  whether  said 
plaintiffs,  or  either  of  them,  were  ever  called  or  defaulted  be- 
fore making  the  order  of  July  12, 1899 ;  that  all  taxes  on  said 
Indian  Creek  township  lands  and  personal  property  have 
been  paid  by  plaintiffs  up  to  the  commencement  of  this  suit, 
other  than  the  amount  of  said  deposit,  and  that  there  were 
and  are  no  delinquent  taxes ;  that  no  part  of  the  taxes  is  for 
omitted  property ;  that  there  is  no  proof  as  to  who  M.  Fell  or 
his  heirs  were  in  1899,  or  are,  and  no  reason  given  why  tlio 
lands  of  the  plaintiffs  should  have  been  assessed  under  any 
order  against  M.  Fell's  heirs. 

The  gravamen  of  the  complaint  is  that  the  valuation  of 
appeUants'  real  estate  was  inequitably  and   unjustly  in- 
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creased,  without  notice  to  appellants,  without  their  knowl- 
edge or  consent,  and  without  their  being  represented  in 
person,  or  ^y  attorney  or  agent,-  before  the  board  of  review. 

1.  Appellants'  lands  were  subject  to  taxation.  Public 
officers  are  presumed  to  do  their  duty.  It  is  presumed  that 
the  taxes  were  legally  assessed.  Smith  v.  Rvde  Bros.  Mfg. 
Co.  (1892),  131  Ind.  150;  Adams  v.  Davis  (1887),  109 
Ind.  10 ;  Gallup  v.  Schmidt  (1900),  154  Ind.  196 ;  Buck  v. 
Miller  (1897),  147  Ind.  586,  37  L.  R  A.  384,  62  Am.  St 
436;  Branson  v.  Starbuck  (1904),  32  Ind,  App.  457; 
§8642  Burns  1901,  Acts  1891,  p.  199,  §224. 

2.  It  follows  that  the  burden  of  proof  that  ihe  levy  and 
assessment  are  invalid  is  on  appellants*  Saint  v.  Walsh 
(1895),  141  Ind.  382;  Smith  v.  Rude  Bros.  Mfg.  Co., 
supra;  Adams  v.  Davis,  supra;  Buck  v.  Miller,  supra;  Bran- 
son V.  Starbtick,  supra. 

3.  Appellants'  lands  should  be,  for  the  purpose  of  taxa- 
tion, valued  at  their  true  cash  value.  §§8513,  8532  Bums 
1901,  Acts  1891,  p.  199,  §§95,  114.  The  raising  of  the 
valuation  of  appellants'  land  without  notice  to  them  or  with- 
out their  knowledge  would  not  entitle  appellants  to  an  in- 
junction against  the  collection  of  taxes  unless  the  findings 
show  that  the  assessment  was  larger  than  it  should  be.  It 
must  appear  from  the  findings  that  appellants  have  been 
substantially  injured.  Crowder  v.  Eiggs  (1899),  153  Ind. 
158 ;  Miller  v.  Vollmer  (1899),  153  Ind.  26 ;  Hunter  Stone 
Co.  V.  Woodard  (1899),  152  Ind.  474;  Reynolds  v.  Bowen 
(1894),  138  Ind.  434;  Jones  v.  Sumner  (1867),  27  Ind. 
510;  City  of  Delphi  v.  Bowen  (1878),  61  Ind.  29;  Mu^- 
selmanv.  City  of  Logansport  (1868),  29  Ind.  533. 

4.  An  assessment  irregularly  placed  upon  the  duplicates 
is  not  necessarily  an  unjust  assessment.  An  assessment 
which  calls  for  an  amount  greater  than  is  due,  or  greater 
than  the  assessment  against  other  property  of  the  same 
value,  is  unjust  because  it  falls  upon  the  taxpayer  to  pay 
more  than  his  just  share  of  the  tax  burden.     Jones  v.  Sum* 
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ner,  supra;  Cleveland,  etc.,  B.  Co.  v.  Town  of  Wayneiown 
(1899),  153  Ind.  550;  Miller  v.  Vollmer,  supra;  Crowder 
V.  Riggs,  supra;  §8642,  supra.  There  is  no  finding  that 
the  valuation  of  the  board  of  review  was  out  of  proportion, 
or  more  than  the  true  cash  value  of  the  land.  There  is  no 
finding  that  notice  of  the  contemplated  action  of  the  board 
was  not  issued  and  served  on  appellants,  and  so  the  pro- 
sumption  to  which  we  have  referred  in  favor  of  public 
officers  is  not  overcome  by  the  finding  of  facts. 

5.  The  finding  that  the  record  is  silent  as  to  the  issuance 
of  notice  to  appellants,  or  either  of  them,  and  is  silent  as 
to  whether  they  were  ever  called  or  defaulted  before  making 
the  order  in  question  is  not  a  finding  that  appellants  were 
not  notified  or  were  not  defaulted.  Inasmuch  as  the  special 
findings  do  not  show  thai  the  quarry  on  the  land  was  con- 
sidered by  either  the  assessor  or  the  board  of  review  in 
fixing  the  value  of  the  land,  its  existence  is  not  material. 

is.  The  assessment  of  the  land  in  controversy  in  a  name 
other  than  that  of  the  owner  or  owners  did  not  render  tlie 
assessment  invalid.  §8633  Bums  1901,  Acts  1891,  p.  199, 
^216]  Helms  Y.  Wagner  (1885),  102  Ind.  385. 

7.  The  statutes  of  this  State  relating  to  the  assessment 
and  collection  of  taxes  are  liberally  construed  in  favor  of 
the  taxing  powers.  Hunter  Stone  Co.  v.  Woodard,  supra; 
Oraham  v.  Russell  (1899),  152  Ind.  186,  and  cases  cited; 
§8642,  supra.  Where  a  title  is  sought  through  a  tax  sale, 
lie  rule  does  not  prevail.  In  this  case  the  statute  is  strictly 
construed,  and  the  claimant  under  the  sale  is  given  a  lien 
for  taxes  paid  in  the  event  his  title  is  defective  by  reason 
of  illegality  or  irregularity  preceding  the  sale.  The  State 
thus  secures  the  payment  of  the  tax,  and  protection  is  given 
the  third  party  who  buys. 

8.  It  is  the  policy  of  the  law  that  all  property  shall 
hear  its  share  of  the  public  burden,  and  nothing  but  pay- 
ment will  discharge  the  State's  claim  for  a  just  amount  of 
taxes. 
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9.  Appellants'  position  is  thus  stated:  (a)  The 
action  of  the  board  of  review  increasing  the  assessment 
on  the  lands  of  appellants  was  coram  non  judice  and 
void;  (b)  the  board  of  review  had  no  jurisdiction  of 
the  subject-matter ;  (c)  the  board  of  review  had  no  jurisdic- 
tion over  appellants,  or  either  of  them ;  (d)  boards  of  review 
are  courts  of  inferior  jurisdiction,  and  must  speak  by  their 
record.  Appellants,  relying  upon  these  propositions,  argue 
and  cite  authorities  to  establish  that  the  board  of  review  is 
governed  by  the  rules  of  procedure  of  the  courts,  that  the 
board  was  a  court  of  inferior  jurisdiction,  and  that  by  its 
own  record  should  be  shown  to  have  jurisdiction  both  of  the 
subject-matter  and  of  the  person.  In  some  jurisdictions  the 
construction  of  tax  laws  and  the  procedure  of  enforcing  them 
is  strict,  but  in  Indiana,  as  herein  stated,  a  liberal  con- 
struction is  given  to  the  tax  law,  and  the  power  of  the 
officers  and  board  charged  with  the  duty  of  enforcing  the 
tax  laws  is  regarded  as  summary,  and  the  detail  of  judicial 
procedure  is  not  regarded  as  necessary. 

Section  8642,  supra,  is  as  follows :  "No  general  or  spe- 
cific tax  authorized  by  the  laws  of  this  State,  and  which 
shall  be  assessed  on  any  property  in  any  township,  city  or 
town  within  this  State  by  any  officer  authorized  to  make 
assessments  or  which  if  made  by  another  person  or  may  be 
adopted  by  such  officer  as  his  act  shall  be  held  to  be  ill^al 
or  invalid  for  want  of  any  matter  of  form  in  any  proceeding 
not  aflecting  the  merits  of  the  case,  and  which  shall  not  prej- 
udice the  rights  of  the  party  assessed.  And  all  taxes  as- 
sessed upon  any  property  in  this  State  shall  be  presumed  to 
be  legally  assessed  until  the  contrary  is  affirmatively 
shown." 

In  Reynolds  v.  Boxven  (1894),  138  Ind.  434,  it  is  said: 
^'It  was  never  intended  that  proceedings  before  the  auditor, 
such  as  those  objected  to  in  this  case,  should  be  conducted 
with  all  the  precision  and  formality  of  an  action  in  court 
*    *    *    The  power  to  assess  is  a  summary  power;  and,  to 
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flecure  uniform  and  just  taxation,  and  protect  the  revenues 
of  the  State^  both  as  to  unscrupulous  and  dishonest  evasion 
of  the  law,  and  also  in  the  interest  of  honest  taxpayers,  it  is 
necessary  that  assessment  statutes  should  be  liberally  inter- 
preted in  the  aid  of  the  taxing  power." 

In  Oraham  v.  Russell,  supra,  the  court  said:  "It  was 
held  in  the  latter  case  [referring  to  the  case  of  Reynolds  v. 
Bowen,  supra]  y  that  the  power  to  assess  property  is  a  sum- 
mary one,  and  that  in  order  to  secure  uniform  and  just  tax- 
ation, which  the  law  intends,  and  to  protect  the  State's 
revenue  against  a  dishonest  evasion  of  the  kw,  and  also  to 
protect  the  honest  taxpayer,  it  is  necessary  that  the  tax  laws 
be  liberally  interpreted  in  aid  of  the  taxing  power." 

In  Oallup  V.  Schmidt,  supra,  it  is  also  stated  that  the  evi- 
dent purpose  of  the  statute  is  to  aid  in  the  collection  of  the 
public  revenue,  and  must  be  liberally  construed. 

The  court  well  said  in  the  case  of  Newton  v.  Roper 
(1898),  150  Ind.  630 :  "While  notice  is  essential  to  the  due 
process  of  law,  it  is  not  essential  to  the  validity  of  every  step 
in  a  proceeding,  judicial  or  quasi  judicial  that  special  notice 
be  given  as  each  step  is  to  be  taken.  The  assessment  and  en- 
forcement of  taxes  must  be  by  methods  necessarily  summary, 
and  without  the  detail  of  judicial  tribunals.  With  reference 
to  the  assessment  of  property  for  taxation,  it  has  been  held 
that  there  is  due  process  of  law  when  the  law  has  prescribed 
the  time,  the  place,  and  the  tribunal  when,  where,  and  by 
which  assessments  are  to  be  made."  See,  also,  Cleveland, 
etc.,  R.  Co.  V.  Backus  (1893),  133  Ind.  513,  18  L.  R  A. 
729,  in  which  it  is  held  that  the  state  board  of  tax  commis- 
sioners is  not  a  judicial  tribunal  in  the  meaning  of  the  Con- 
stitution. That  the  proceeding  in  the  assessment  of  taxes  is 
not  judicial,  and  that  the  board  of  review  is  not  a  judicial 
tribune,  nor  a  court  of  inferior  jurisdiction,  nor  governed  by 
the  rules  relating  to  judicial  procedure,  has  been  repeatedly 
held  in  this  court. 

10.     A  formal  entry  of  notice  upon  the  records  of  a 
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county  board  or  city  council  is  unnecessary  where  the  notice 
is  a  prerequisite  to  action.  City  of  Bloomington  v.  Phelps 
(1898),  149  Ind.  596;  Tabor  v.  Ferguson  (1887),  109  Ind. 
227;  Updegraff  v.  PalmeT  (1886),  107  Ind.  181. 

In  Crowder  v.  Riggs  (1899),  153  Ind.  158,  which  was 
a  case  to  restrain  the  authorities  from  placing  upon  the  tax 
duplicate  the  property  of  appellant,  for  the  reason  that  the 
notice  served  upon  him  was  insufficient,  the  court  said: 
"He  can  not  obtain  relief  on  the  ground  of  the  want  or 
insufficiency  of  notice,  or  other  informalities  or  irregulari- 
ties. If  the  property  is  taxable,  the  want  of  notice  or  the 
insufficiency  thereof,  or  any  other  irregularity  or  infor- 
mality, does  not  entitle  the  owner  thereof  to  an  injunction." 

11.  Decisions  might  be  multiplied  to  the  effect  that  a 
party  is  not  entitled  to  injunctive  relief  in  a  case  of  this 
character  without  showing  that  an  excessive  tax  has  been 
imposed  upon  his  property — a  tax  greater  than  its  just 
share.  The  burden  is  upon  one  asserting  it  to  establish 
this  iact 

The  special  findings  failing  to  show  this  fact  essential  to 
appellants'  recovery,  the  judgment  is  affirmed. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Cavanaugh. 

[No.  4,840.     Filed  May  24,  1904.     Rehearing  denied  October  4,  1904.. 
Transfer  denied  March  9,  1905.] 

1.  Master  and  Servant. — Factory  Act. — To  Whom  Applies, — The 
factory  act  applies  to  a  railroad  company  which  maintains  a  repair 
shop  used  exclusively  for  its  own  repairs,  and  for  the  manufacture 
of  materials  for  its  exclusive  use.     p.  36. 

2.  Words  and  Phrases. — "Or,** — Factory  Act, — ^The  word  "or"  in 
section  eighteen  of  the  factory  act  (Acts  1899,  p.  231,  §7087r  Bums 
1901)  reading  "where  goods,  wares  or  merchandise  are  manufactured 
or  offered  for  sale"  is  used  in  its  disjunctive  sense  and  the  clause 
means  either  where  such  goods,  etc.,  are  manufactured  or  where 
offered  for  sale.     p.  38. 
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3.  Master  and  Sbsvant. — Factory  Act — Guarding  Machinery. — 
Failure  to  f[uard  machinery,  as  provided  by  the  factory  act,  is  negli- 
gence per  S€f  and  guards  once  put  on  may  not  be  removed  except  to 
make  repairs,    p.  38. 

4.  Same. — Factory  Act. — Dangerou9  Machinery. — Failure  to  Ouard, — 
Contributory  Negligence. — It  does  not  constitute  contributory  negli- 
gence as  a  matter  of  law  for  a  servant  to  operate  an  unguarded 
machine,  although  such  machine  could  properly  be  guarded,    p.  38. 

5.  Sake. — Factory  Act. — Unguarded  Machinery. — Justification. — ^The 
fact  that  it  was  necessary  for  the  employer  to  make  frequent  changes 
of  machinery,  which,  if  guards  had  to  be  replaced  at  each  time,  would 
entail  upon  such  employer  great  loss  of  time  and  money  may  be 
considered  by  the  jury  on  the  question  as  to  whether  it  was  practi- 
cable to  guard  the  saw  on  which  plaintiff  was  injured,    p.  39. 

6b  TsiAii.  —  Instructions.  —  Damages.  —  Elements.  —  An  instruction, 
which  calls  the  attention  of  the  jury  to  all  of  the  elements  of  damage 
in  a  case,  and  concluding  that  the  amount  should  not  exceed  the 
amount  named  in  the  complaint,  is  correct.  •   p.  40. 

7.  Masteb  akd  Sebvaih:. — Factory  Act. — Machinery. — Duty  to 
Guard. — It  is  the  duty  of  the  employer,  under  the  factory  act,  to 
guard  dangerous  machinery,  and  the  fact  that  he  provides  the  guards 
for  the  servants,  without  placing  them,  does  not  relieve  him.    p.  43. 

8.  Same. — Factory  Act. — Contributory  Negligence. — Defense. — Con- 
tributory negligence  Is  a  defense  to  an  action  for  the  violation  of 
the  factory  act    p.  44. 

9.  Same. — Negligence. — Degree  of  Care  Required  of  Servant. — The 
failure  of  the  servant  to  do  the  best  thing  under  the  circumstances 
is  not  the  test  of  negligence,  ordinary  care  under  the  circumstances 
being  the  proper  requirement,    p.  44. 

10.  New  Trial. — Verdict  not  Supported  by  Evidence. — Where,  in  an 
action  by  a  servant  against  his  master  for  damages  for  personal 
injuries,  the  evidence  shows  that  such  servant  was  working  at  an 
unguarded  saw  used  as  a  part  of  the  defendant  railroad  company's 
repair  shops;  that  it  was  practicable  to  guard  such  saw;  that  such 
servant  was  injured  by  said  saw  so  that  his  arm  had  to  be  amputated, 
and  that  he  was  not  guilty  of  contributory  negligence,  a  verdict  for 
plaintiff  can  not  be  set  aside,    p.  44. 

From  Greene  Circuit  Court;  Orion  B.  Harris,  Judga 

Action  by  Owen  Cavanaugh  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

W.  R.  Oardiner,  C  0.  Gardiner^  T.  D.  Slimp  and  Ed- 
ward Barton,  for  appellant 
Vox.  35—8 
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Padgett  £  Padgett,  C.  E.  Davis  And  Elliott,  Elliott  & 
Littleton,  for  appellee. 

CoMSTocK,  J.-^Action  for  personal  injury  alleged  to 
have  been  sustained  by  appellee  while  in  the  employ  of 
appellant,  by  reason  of  failure  of  appellant  to  perform  a 
statutory  duty.  The  cause  was  tried  upon  the  second  para- 
graph of  the  complaint,  to  which  a  demurrer  for  want  of 
facts  had  been  overruled  and  a  general  denial  filed.  The 
jury  returned  a  verdict  for  $6,000  in  favor  of  the  appellee, 
upon  which  the  court  rendered  judgment 

The  ruling  on  the  demurrer  to  the  second  paragraph  of 
the  complaint  is  assigned  and  discussed  as  the  first  error. 
The  objections  made  to  its  sufficiency  seem  to  justify  setting 
out  its  material  averments  at  some  length.  They  are  as 
follows :  "Paragraph  2.  And  the  plaintiff  says  that  on  the 
15th  day  of  November,  1901,  and  for  several  months  prior 
thereto,  he  was  in  the  employ  of  the  defendant  as  a  car- 
penter ;  that  his  duties  as  such  servant  required  him  to  work 
in  the  maintenance<>f-way  department  of  said  defendant, 
who,  on  said  day,  was  the  owner  and  operator  of  a  line  of 
railroad  running  into  and  through  Daviess  county,  Indi- 
ana ;  that  said  defendant,  during  all  the  time  of  plaintiff's 
employment,  owned  and  operated,  in  connection  with  its 
said  railroad,  large  machine  and  repair  shops,  at  and  near 
the  city  of  Washington,  in  said  county;  that  said  shops  con- 
sisted of  many  large  buildings,  in  which  were  kept  and 
operated  by  steam-power  all  necessary  machinery  to  man- 
ufacture and  repair  engines,  cars  and  other  material 
used  by  the  defendant  in  ite  business;  that  among  other 
machinery  kept^  used  and  operated  by  the  defendant  as 
aforesaid  was  a  circular  saw  about  twenty-two  inches  in 
diameter,  and  which  was  set  in  a  table  and  revolved  in  a 
groove  in  the  top  of  said  table,  so  that  about  eight  inchee 
of  said  saw  extended  above  the  top  of  said  table,  and  said 
saw  was  so  connected  by  mechanical  devices  with  the  steam- 
power  used  in  said  shop  that  when  in  use  it  revolved  with 
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great  rapidity;  that  said  saw  was  used  for  the  purpose  of 
sawing  and  ripping  pieces  of  timber  used  by  the  defendant 
in  its  said  business ;  that,  in  order  to  use  said  saw  and  to 
saw  therewith  timber  desired  to  be  used  by  the  defendant, 
it  was  necessary  for  the  servants  of  the  defendant  using 
the  same  to  lay  the  piece  of  timber  to  be  sawed  on  top  of 
said  table,  and  hold  the  same  with  their  hands,  and  guide 
the  same  against  said  saw,  by  which  means  the  timber  would 
be  sawed  into  lengths  and  thickness  desired;  that  it  was 
necessary  to  the  safe  operation  of  said  saw,  and  to  the  safety 
of  defendant's  servants  so  operating  the  same,  that  the  top 
of  that  part  of  said  saw  extending  above  the  top  of  said 
table  should  be  properly  protected  and  guarded  by  the  use 
of  a  guard,  so  as  to  form  a  shield  and  protection  thereto, 
and  to  ward  oif  and  keep  the  hands  and  arms  of  such  em- 
ploye from  coming  in  contact  with  the  said  saw ;  that  such 
guard  should,  for  such  protection,  bo  kept  and  maintained 
around  and  over  said  saw  whenever  the  same  was  in  use; 
that  whenever  such  saw  was  used  in  the  business  aforesaid, 
and  without  such  guard  and  covering,  it  was  dangerous 
to  any  employe  using  the  same  in  the  manner  aforesaid,  all 
of  which  defects  were  well  known  to  the  defendant,  and 
which  defendant  negligently  failed  to  reme<ly  at  the  time 
and  times  hereinafter  and  heretofore  stated. 

"And  the  plaintiff  further  avers  that  his  duty  as  such 
employe  was  to  work  in  and  about  said  shops,  and,  when- 
ever called  upon  by  his  foreman  so  to  do,  to  use  said  saw 
and  saw  and  rip  pieces  of  timber  as  aforesaid ;  that  on  the 
16th  day  of  November,  1901,  plaintiff,  while  at  work  for. 
the  defendant  as  aforesaid,  was  directed  by  his  foreman  to 
use  said  saw,  which  was  not  properly  guarded  as  aforesaid, 
and  to  rip  pieces  of  timber  into  strips  for  the  use  of  the 
defendant  in  its  said  business,  and  while  he  was  so  doing, 
and  using  said  saw,  he  was  at  all  times  in  the  exercise  of 
reasonable  care  and  diligence  to  avoid  and  save  himself 
from  injury,  and  while  tlius  engaged,  and  while  holding  a 
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piece  of  timber,  and  guiding  the  same  against  said  saw,  it 
became  necessary  for  him  to  hold  the  same  by  placing  his 
left  hand  in  front  of  said  saw  and  his  right  hand  in  the  rear 
of  the  same;  that,  while  thus  holding  said  piece  of  timber, 
the  same,  suddenly  and  with  much  force,  by  reason  of  the 
contact  with  said  saw,  and  from  other  causes  unknown  to 
the  plaintiff,  was  jerked  and  thrown  forward  and  upward, 
thereby  jerking  and  throwing  plaintiff's  right  arm  against 
said  saw,  all  of  which  was  caused  without  any  carelessness 
or  negligence  of  the  plaintiff;  that  by  reason  of  his  arm 
being  so  jerked  and  thrown  against  said  saw  the  same  was 
thereby  cut,  sawed  and  injured  in  such  a  manner  that  the 
same  had  to  be  amputated  between  the  wrist  and  elbow;" 
that  all  of  said  injuries  were  caused  by  the  negligence  of  the 
defendant  in  not  having  said  saw  properly  guarded,  and  in 
allowing  the  same  to  be  used  without  guards,  and  all  with- 
out the  fault  of  plaintiff. 

This  action  is  founded  upon  the  act  of  March  2,  1899 
(Acts  1899,  p.  231,  §9,  §7087i  Burns  1901,  §5169k  Hor- 
ner 1901),  entitled  "An  act  concerning  labor,  and  providing 
means  for  protecting  the  liberty,  safety  and  health  of  la- 
borers, providing  for  its  enforcement  by  creating  a  depart-' 
ment  of  inspection,  and  making  an  appropriation  therefor, 
repealing  all  laws  in  conflict  therewith." 

1.  The  only  negligence  charged  is  the  failure  of 
appellant  to  have  a  guard  on  the  saw  with  which  ap- 
pellee was  working  when  he  received  his  injuries.  The 
first  objection  made  to  the  complaint  is  that  the  fac- 
tory act  does  not  apply  to  persons  or  corporations  using 
machinery  exclusively  for  their  own  repairs  and  for 
the  manufacture  of  materials  for  their  own  exclusive  use ; 
and  as  it  appears  from  the  complaint  that  the  machine- 
shop  of  the  appellant  was  operated  in  connection  with  its 
railroad  for  the  sole  purpose  of  its  own  use,  the  facts  are 
not  within  the  statute.  The  title  of  the  act  indicates  its 
purpose.     It  is  "An  act  concerning  labor,  and  providing 
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means  for  protecting  the  liberty,  safety  and  health  of  la- 
borers." The  title  is  broad  enough  to  justify  a  wide  scope 
in  the  provisions  of  the  statute.  Section  one  limits  the 
hours  of  labor  for  minors  of  both  sexes  "in  any  manufac- 
turing or  mercantile  establishment."  Section  two  forbids 
the  employment  of  children  under  fourteen  years  of  age  "in 
any  manufacturing  or  mercantile  establishment^"  and  im- 
poses conditions  upon  which  persons  under  sixteen  years  of 
age  may  be  employed.  Sections  five  and  six  provide  for 
the  safe^  of  the  employe  in  any  manufacturing  or  mercan- 
tile establishment  Section  eight  makes  it  the  duty  of  the 
owner,  agent  or  superintendent^  or  other  person  having 
charge  of  any  manufacturing  establishment,  to  report  to  the 
State  Factory  Inspector,  in  writing,  all  accidents  or  injury 
done  to  any  person  on  such  premises,  within  forty-eight 
hours  of  the  time  of  the  accident  Section  nine  makes  it 
the  duly  of  the  owner  of  any  aforesaid  establishment  to 
furnish  contrivances  for  the  safety  of  the  employes,  and 
provides  that  all  saws  and  machinery  of  every  description 
therein  shall  be  properly  guarded.  Section  eighteen  inter- 
prets the  language  used  in  the  act  as  follows :  "The  words 
'manufacturing  or  mercantile  establishment'  *  *  * 
means  any  mill,  factory,  workshop,  store,  place  of  trade  or 
other  establishment  where  goods,  wares  or  merchandise  are 
manufactured  or  offered  for  sale  *  *  *  and  persons 
are  employed  for  hire." 

To  manufacture  is  to  modify  or  to  change  natural  sub- 
stances so  that  they  become  articles  of  value  or  use.  An- 
derson's Law  Diet,  654.  The  interpretation  for  which 
appellant  contends  is  that  the  purpose  of  the  legislature  was 
to  confine  the  operation  of  the  statute  to  establishments 
where  "goods,  wares  or  merchandise"  are  manufactured  for 
or  offered  to  the  public  market,  and  is  "not  in  harmony  with 
either  the  letter  or  the  spirit  of  the  statute.  "The  object  of 
many  of  its  provisions,"  as  stated  in  Mordeiih  v.  Kokomo, 
etc.,  Co,  (1902),  159  Ind.  149,  58  L.  R.  A.  944,  "is  to 
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reduce  the  hazards  of  certain  employments  in  which  ma- 
chinery is  used.  Its  eflFect  is  to  impress  upon  certain  kinds 
of  machinery,  such  as  saws,  *  *  *  the  character  of 
dangerous  machinery,  and  to  interdict  their  use  by  the 
employer  unless  properly  guarded." 

2.  The  use  of  the*  disjunctive  "or"  in  "where  goods, 
wares  or  merchandise  are  manufactured  or  oflFered  for  sale" 
means  either  where  they  are  manufactured  or  where  they 
are  offered  for  sale.  The  averments  of  the  complaint  bring 
the  machine-shop  of  the  appellant  within  the  statute. 

It  is  further  argued  "that  the  declaration  in  the  com- 
plaint, of  the  manner  in  which  appellee  was  injured,  shows 
either  an  impossibility  or  negligence  on  his  part  proxi- 
mately contributing  to  his  injury,  depending  upon  which 
side  of  the  saw-table  appellee  was  working,  and  which  way 
the  saw  revolved,  neither  of  which  facts  is  stated."  We 
may  concede  that  there  is  lacking  definiteness  of  statement 
as  to  the  situation,  but  not  that  the  averments  showed  im- 
possibility in  the  infliction  of  the  injury  in  the  manner 
described  as  the  negligence  of  the  appellant 

3.  Instructions  four,  six,  seven  and  nine,  given  by  the 
court  of  its  own  motion,  were  excepted  to.  The  fourth, 
for  the  reason  as  stated,  that  it  told  the  jury  that  the  statute 
required  appellant  to  guard  the  saw,  and  the  failure  to  do 
so  would  be  negligence,  and  that  when  guards  were  put  on 
they  should  not  be  removed  except  to  make  repairs. 

4.  The  sixth,  that  the  court  confused  the  principle  of 
assumed  risk  with  that  of  contributory  negligence ;  and  in 
charging  that  if  it  was  practical  to  guard  the  saw,  and 
appellee's  injuries  were  received  because  the  saw  was  un- 
guarded, the  verdict  should  be  for  the  plaintiff.  This  in- 
struction rightly  told  the  jury  that  if  appellee  continued  to 
work  for  appellant,*^  using  the  saw  that  he  knew  was  not 
properly  guarded,  that  fact  alone  would  iK)t  make  him 
guilty  of  contributory  negligence,  and  that  if  so  doing  and 
while  using  ordinary  care  and  prudence  he  was  injured 
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wholly  because  the  saw  was  not  properly  guarded  and  if  it 
was  practicable  properly  to  guard  said  saw  the  verdict 
should  be  for  the  plaintiff.  We  find  no  assumption  of  any 
fact  in  the  instruction  last  named.  Both  are  warranted  by 
the  following  decisions:  Monteith  v.  Kokomo,  etc.,  Co., 
supra;  Davis  Coal  Co.  v.  Polland  (1902),  168  Ind.  607; 
Island  Coal  Co.  v.  Swaggerty  (1903),  169  Ind.  664; 
Brower  v.  Locke  (1903),  31  Ind.  App.  353. 

5.  It  is  claimed  that  in  said  seventh  instruction  the 
court  erred  in  not  instructing  the  jury  that,  if  the  facts 
therein  stated  were  found  to  be  true,  appellee  could  not 
recover.  Said  instruction  is  as  follows:  "If  the  jury 
finds,  from  a  preponderance  of  the  evidence,  that  the  ripsaw 
table  in  the  shop  of  the  defendant,  at  which  the  plaintiff 
was  working  when  he  received  his  injuries,  was  in  daily, 
and  nearly  constant,  use,  and  was  used  for  the  purpose  of 
ripping  various  kinds  and  sizes  of  boards  and  timber,  and 
for  such  purposes  it  had  fifteen  saws  of  several  different 
sizes,  to  wit,  from  six  to  eight  different  sizes  for  use  on  such 
table  for  such  purposes,  and  that  such  saws  ranged  from 
twelve  inches  to  twenty-eight  inches  in  diameter,  and  that 
such  saws  were  changed  several  times  every  day,  as  differ- 
ent pieces  of  board  or  timber  of  different  dimensions  were 
to  be  sawed,  and  that  the  work  that  the  plaintiff  and  the 
workmen  working  with  him  were  then  doing  with  one  of 
said  saws  would  require  not  more  than  one-half  hour  of  time 
to  perform,  and  that  the  attachment  and  adjustment  of 
guards  to  such  several  saws  would  require  considerable  loss 
of  time  in  the  use  of  said  table,  and  occupy  considerable 
time  of  appellant's  employes,  to  the  extraordinary  inconven- 
ience and  expense  of  the  defendant,  the  jury  may  consider 
these  facts,  together  with  the  other  facts  and  circumstances 
proved  in  the  case,  in  determining  whether  or  not  it  was 
practicable  to  guard  the  saw  in  use  by  the  plaintiff  at  the 
time  of  his  alleged  injury."  Appellant  has  no  cause  to  com- 
plain that  the  court  in  the  foregoing  thus  instructed  the  jury 
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as  to  the  practicability  of  using  the  guard  under  the  circum- 
stances stated. 

6.  The  objection  to  the  ninth  instruction  is  that  it  makes 
the  amount  of  damages  claimed  prominent  in  a  manner  to 
be  suggestive.  It  specifies  the  various  facts  which  the  jury 
have  the  right  to  take  into  account  in  fixing  the  amount  to 
be  awarded.  In  conclusion  the  jury  were  told  that  they 
could  not  award  more  than  $15,000,  the  demand  of  the  com- 
plaint. The  limitation,  of  the  award  which  might  be  made 
is  doubtless  the  portion  of  the  instruction  regarded  as  sug- 
gestive, but,  however  unpleasant  the  contemplation  of  the 
possibility  of  a  verdict  for  so  large  a  sum  might  be  to  the 
defendant,  it  was  the  correct  statement  of  a  legal  proposi- 
tion. The  instruction  contains  no  repetition  and  does  not 
emphasize  the  limit  of  damages. 

Of  the  instructions  requested  by  the  appellant  the  court 
refused  those  numbered  1,  11,  13,  14,  16,  18,  19,  20  and 
21,  and  the  appellant  calls  in  question  the  ruling  of  the  court 
with  respect  to  each  of  them. 

Said  instruction  numbered  one  was  a  peremptory  charge 
to  the  jury  to  find  for  the  defendant. 

Said  instruction  numbered  eleven  charged,  in  substance, 
that  it  was  immaterial  by  what  name  a  device  used  in  con- 
nection with  the  saw  was  designated,  if  it  was  reasonably 
well  calculated  to  protect  the  plaintiff  it  was  a  substantial 
compliance  with  the  statute. 

Said  instruction  numbered  thirteen  charged  the  jury,  in 
substance  and  effect,  that  the  statute  requiring  saws,  etc.,  to 
be  guarded  did  not  apply  to  the  shops  of  the  appellant 

Said  instruction  numbered  fourteen  charged,  in  sub- 
stance, that  the  law  with  respect  to  the  consequences  of  con- 
tributory negligence  had  not  been  annulled ;  and  if  the  jury 
should  find  from  a  preponderance  of  the  evidence  that  the 
plaintiff  was  guilty  of  negligence,  proximately  contributing 
to  his  injury,  he  could  not  recover. 

Said  instruction  numbered  sixteen  is  the  same  in  the 
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premise  as  the  one  numbered  seven,  given  by  the  court  on 
its  own  motion,  and  concludes  with  direction  to  find  for  the 
defendant^  if  th^  facts  enumerated  therein  are  found  to  be 
true. 

Said  instruction  numbered  eighteen  charged,  in  sub- 
stance, that  if  the  jury  should  find  from  a  preponderance  of 
the  evidence,  that,  by  reason  of  the  size  of  the  saw,  and  the 
character  and  dimensions  of  the  timber  being  ripped,  it 
was  impracticable  to  use  saw  guards,  for  the  protection  of 
the  workman,  there  should  be  a  finding  for  the  defendant 

Said  instruction  numbered  nineteen  reads  as  follows,  to 
wit:  "If  the  jury  finds  from  a  preponderance  of  the  evi- 
dence that  as  many  as  from  six  to  eight  diflFerent  sized 
saws  were  used  from  time  to  time  in  the  sa^ving  of  different 
sized  boards  and  timber  on  the  table  on  which  the  plaintiff 
was  working  when  he  was  injured,  and  that  such  table,  with 
some  such  saws,  was  in  daily  and  almost  constant  use,  and 
that  such  saws  were  changed  on  said  table  several  times 
daily ;  and  if  the  jury  further  finds,  from  a  preponderance 
of  the  evidence,  that  the  defendant  had  provided  guards,  or 
a  device  of  different  sizes  to  correspond  w4th  different  sized 
saws  with  which  the  same  could  be  used,  and  had  arranged 
said  table  so  as  to  permit  the  attachment  of  such  guards  or 
devices  thereto,  and  that  such  guards  or  devices  were  kept 
at  or  under  said  table  for  such  use;  and  that  if  one  of  such 
guards  or  devices  had  been  attached  to  said  table  the  same 
would  have  prevented  the  injury  to  the  plaintiff ;  and  it  was 
the  duty  of  the  workman  using  that  saw-table  and  saws  to 
attach  such  guards  or  devices  to  such  table  as  would  corre- 
spond with  the  particular  saw  in  use — ^then  the  defendant 
would  have  substahtially  complied  with  tlie  requirements  of 
the  statute  respecting  saw  guards,  so  far  as  the  same  applies 
to  this  case,  and  your  verdict  should  be  for  the  defendant" 

Said  instruction  numbered  twenty  reads  as  follows,  to 
wit:  "If  the  jury  finds  from  a  preponderance  of  the  evi- 
dence that  the  stick  of  timber  that  the  plaintiff  and  another 
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workman  were  ripping  when  the  plaintiff  was  injured  was 
convex  on  one  side  and  concave  on  the  other,  and  that  the 
same  was  heing  ripped  with  the  concave  side  thereof  down 
next  to  the  table,  and,  for  that  reason,  when  the  same  was 
ripped  over  one-half  the  way  through  the  same  vibrated  or 
trembled  or  bounced,  and  that  the  plaintiff  was  injured 
while  attempting  to  hold  the  same  steady,  and  to  prevent 
the  same  from  vibrating  or  trembling  or  bouncing;  and  if 
said  stick  of  timber  had  been  started  into  the  said  saw  and 
ripped  with  the  convex  side  down  next  to  the  table  the  same 
would  not  have  vibrated  or  trembled  or  bounced ;  and  that 
the  plaintiff  started  the  said  stick  of  timber  to  the  saw  him- 
self— then  he  can  not  recover  in  this  case,  and  your  verdict 
should  be  for  the  defendant" 

Said  instruction  numbered  twenty-one  reads  as  follows, 
to  wit:  "If  the  jury  finds  from  a  preponderance  of  the 
evidence  that  when  the  stick  of  timber  that  the  plaintiff  and 
another  workman  were  engaged  in  ripping  with  a  ripsaw 
was  ripped  over  ono-half  way  through  it  began  to  vibrate  or 
tremble  or  bounce,  and  that  the  plaintiff  took  hold  of  said 
stick  at  the  end  behind  the  saw  that  had  been  sawed,  when 
the  same  ^kicked  back,'  and  thereby  his  hand  or  arm  was 
brought  in  contact  with  the  saw,  and  his  injuries  were  thus 
sustained ;  and  if  the  jury  further  finds  that  if  the  plaintiff 
had  changed  ends  with  the  stick  of  timber  being  sawed  when 
the  same  began  to  vibrate  or  tremble  or  bounce,  and  com- 
pleted the  ripping  thereof  from  the  other  end,  he  would 
not  have  sustained  his  said  injuries — ^then  your  verdict 
should  be  for  the  defendant" 

Said  first  instruction  took  from  the  jury  the  right  to  pass 
upon  all  the  questions  of  fact  arising  on  the  evidence,  and 
was  correctly  refused.  There  was  no  reversible  error  in 
refusing  to  give  instruction  numbered  eleven,  because  it  was 
covered  by  instruction  numbered  twelve,  given  at  the  re- 
quest of  appellant     From  what  we  have  said  as  to  the  suffi- 
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ciency  of  the  complaint,  in  reference  to  the  application  of 
the  statute  to  appellant's  factory,  it  follows  that  there  was 
no  error  in  refusing  to  give  the  thirteenth  instruction. 

The  fourteenth  instruction  is  substantially  covered  by 
instruction  numbered  five,  given  by  the  court  of  its  own 
motion,  and  instruction  numbered  fifteen,  given  at  the  re- 
quest of  the  appellant 

The  court  in  instruction  numbered  seven,  of  its  own 
motion,  directed  the  jury  to  determine  from  the  facts,  sub- 
stantially as  stated  in  said  instruction  numbered  sixteen, 
whether  or  not  it  was  practicable  to  guard  the  machine  in 
question,  to  which  in  said  instruction  refused  the  jury  were 
told  the  statute  did  not  apply. 

The  jury  were  told  in  instructions  numbered  six,  seven 
and  seventeen,  given  at  the  request  of  appellant,  that  the 
law  applied  only  to  cases  where  the  use  of  guards  was  prac- 
ticable, and  that  if  the  preponderance  of  the  evidence 
showed  that  the  conditions  and  circumstances  under  which 
appellee  was  injured  rendered  it  impracticable  to  use 
guards  on  saws  of  the  character  and  size  of  the  one  in  ques- 
tion, the  appellee  could  not  recover.  Appellant  was  not 
therefore  harmed  by  this  action  of  the  court  Instruction 
numbered  eighteen,  requested  and  refused,  was  also  sub- 
stantially embraced  in  other  instructions  given. 

The  statute  provides  that  all  "saws  *  *  ♦  shall  be 
properly  guarded,  and  no  person  shall  remove  or  make  in- 
effective any  safeguard  around  or  attached  to  any  planer, 
saw,  belting,  shafting  or  other  machinery,  *  *  *  while 
the  same  is  in  use,  unless  for  the  purpose  of  inmiediately 
making  repairs  thereto,  and  all  such  safeguards  shall  be 
promptiy  replaced."  §7087i  Burns  1901,  §5169k  Horner 
1901,  Acts  1899,  p.  231',  §9. 

7.  The  statute  makes  it  the  duty  of  the  employer,  and 
not  the  employe,  properly  to  guard  machinery.  Blanchard- 
Hamilton  Furniture  Co,  v.  Colvin  (1904),  32  Ind.  App. 
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398.  Whether  appellant  did  so  was  a  question  of  fact  to  be 
determined  by  the  jury,  and  so  it  was  not  error  to  refuse  said 
nineteenth  instruction. 

8.  Within  the  provision^  of  the  act  upon  which  this 
action  is  founded,  contributory  negligence  is  still  a  defensa 
Davis  Coal  Co.  v.  PoUand  (1902),  158  Ind.  607;  Buehner 
Chair  Co.  v.  Feulner  (1902),  28  Ind.  App.  479.  The  in- 
struction, however,  is  not  addressed  to  the  question  of  con- 
tributory negligence. 

9.  Said  instructions  numbered  twenty  and  twenty-one 
are  open  to  the  objection  that  they,  in  effect,  hold  appellee's 
failure  to  use  the  best  judgment,  and  to  do  the  best  thing 
that^  under  the  circumstances,  could  have  been  done,  to  be 
negligence.  They  fix  too  high  a  standard  of  diligence.  The 
rule  requires  one  to  act  as  an  ordinarily  prudent  man  simi- 
larly situated.  Turner  v.  Buchanan  (1882),  82  Ind.  147- 
151,  42  Am.  Eep.  485;  20  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  146;  IlawTcins  v.  Johnson  (1886),  105  Ind.  29,  55 
Am.  Rep.  169.  The  instructions  in  their  entirety  fairly 
presented  the  questions  at  issue. 

10.  It  is  ably  argued  that  the  verdict  is  not  supported 
by  suiBcient  evidence.  The  undisputed  evidence  estab- 
lishes the  following  facts :  That  appellant  is  a  corporation 
organized  under  the  laws  of  this  State,  and  owns  and  oper- 
ates a  line  of  railroad  running  into  and  through  Daviess 
county  in  this  State ;  that,  in  connection  with  its  railroad,  it 
owns  and  operates  large  machine-shops,  located  near  Wash- 
ington, Indiana,  which  shops  are  equipped  with  machinery 
of  many  kinds,  among  which  are  circular  saws  so  connected 
by  mechanical  devices  with  steam  and  electrical  power  that 
while  in  operation  they  revolve  at  a  high  rate  of  speed ;  that 
appellant  in  its  shops  repairs  its  engines,  cars  and  rolling 
stock,  and  also  manufactures  material  for  the  construction  of 
its  depots,  bridges,  culverts  and  other  structures ;  that  it  em- 
ploys from  300  to  400  men  to  work  in  its  said  shops;  that 
appellee  was  injured  while  in  the  line  of  his  duty  as  an 


NOVEMBER  TERM,  1904.  45 

Sargent  Glass  Co.  v.  Matthews  Laod  Co. — 35  led.  App.  45. 

employe  of  the  appellant,  as  a  carpenter  in  said  shops,  by 
his  arm  coming  in  contact  with  one  of  appellant's  table  rip- 
saws. 

Whether  it  was  practicable  or  not  properly  to  guard  the 
saw  in  question,  whether  appellant  had  properly  guarded 
the  saw,  and  whether  appellee  was  guilty  of  contributory 
negligence,  were  all  questions  of  fact  which  were  fairly  sub- 
mitted to  the  jury,  and  determined  adversely  to  appellant 
We  can  not  say  that  the  verdict  was  without  support,  and 
can  not  therefore  disturb  the  judgment  for  lack  of  sufficient 
evidence. 

Counsel  for  appellee  argue  at  considerable  length  that 
neither  the  evidence  nor  the  instructions  is  in  the  record, 
and  that  no  question  based  thereon  is  presented.  We  have 
not  considered  the  point,  but  for  the  determination  of  the 
cause  treated  them  as  in  the  record. 

We  find  no  error  for  which  tlie  judgment  should  be  re- 
versed.    Judgment  aflSrmed. 

Wiley,  J. — I  concur  in  result 


Sargent  Glass  Company  v.  Matthews  Land 
Company. 

[No.  4,888.    Filed  November  2D,  1004.    Rehearing  denied  February  3, 
1905.    Transfer  denied  March  9,  1905.] 

1.  Contracts. — AagignahUiiy. — Special  Finding. — Where  a  gloMS 
company  agreed  in  writing  to  erect  and  operate  a  factory  of  a  cer- 
tain capacity  for  an  indefinite  time  in  consideration  that  a  land  com- 
pany would  donate  to  it  certain  lots  and  furnish  it  natural  gas  free 
so  long  as  obtainable,  and  construct  a  railroad  switch  to  its  factory, 
and  when  the  factory  was  completed  the  parties  entered  into  a  sup- 
plemental contract  in  writing  providing  therein  that  the  first  contract 
•  should  not  be  changed  thereby,  and  also  providing  that  such  "con- 
tracts are  not  transferable,"  and  there  was  oral  evidence  to  show 
that  the  first  contract  was  preliminary  and  that  it  was  orally  agreed 
that  it  should  not  be  assignable,  a  finding  that  such  contracts  were 
not  aasignable  will  not  be  disturbed,    p.  50. 
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2.  ^GoNTBACTS. — Asaignahility, — Receiver*8  Sale. — Where  a  contract  is 
not  assignable,  a  purchaser  of  such  contract  rights  at  a  receiver's  sale 
gets  nothing,     p.  53. 

8.  Same. — As^iffnaJtility, — Where  a  contract  is  by  its  terms  silent  as 
to  its  being  assignable,  and  it  imposes  upon  each  party  a  ccmtinuing 
obligation  in  favor  of  the  other,  and  the  character  of  the  assignor 
and  his  ability  to  be  of  assistance  to  the  other  party  was  an  induce- 
ment in  the  execution  of  the  contract,  such  contract  is  not  assignable, 
p.  53. 

From  Grant  Circuit  Court ;  //.  /.  Paulus,  Judge. 

Action  by  the  Sargent  Glass  Company  against  the  Mat- 
thews L^nd  Company.  From  a  decree  for  defendant, 
plaintiff  appeals.     Affirmed. 

J.  M.  Winters,  M.  A.  Downing,  A.  C.  Harris  and  F.  C. 
Cutter,  for  appellant. 

Paul  Brovm,  J.  L.  Custer  and  0.  L.  Cline,  for  appellee. 

Black,  J. — The  appellant  sued  the  appellee,  alleging  in 
the  complaint  that  the  Indiana  Lead  Glass  Company,  Sep- 
tember 14,  1900,  entered  into  an  agreement  with  the  ap-  • 
pellee,  which  was  set  out  in  the  complaint.  By  its  terms 
the  appellee  agreed  to  convey  to  the  Indiana  Lead  Glasa 
Company,  designated  in  the  contract  as  the  party  of  the 
second  part.,  by  good  and  suiRcient  warranty  deed,  certain 
described  lots  in  the  first  addition  to  Matthews,  Grant 
county,  Indiana,  "to  be  used  for  factory  purposes  only  as 
hereinafter  stipulated ;  deed  to  be  executed  and  delivered  to 
said  party  of  the  second  part  when  the  factory  is  built  and 
in  operation ;"  also,  three  residence  building  lots,  to  be  se- 
lected by  the  party  of  the  second  part  from  any  of  the 
platted  lots  unsold  in  the  town  of  Matthews.  The  appellee 
also  agreed  to  furnish  natural  gas,  free  of  cost,  for  the 
manufacture  of  glass  and  for  operating  said  factory  upon 
said  land,  as  long  as  natural  gas  is  obtained  on  the  lands 
and  leases  of  the  appellee  at  and  in  the  vicinity  of  that 
town,  and  to  deliver  said  gas  through  appellee's  gas-mains 
to  the  property  line  of  said  land.     The  appellee  also  agreed 
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to  have  a  named  railroad  company  lay  a  side-track  along 
the  aide  of,  and  convenient  to,  the  factory,  without  cost  to 
the  party  of  the  second  parL  The  party  of  the  second  part 
agreed  to  commence  the  construction  and  equipment  of  a 
lamp  chimney  factory  on  said  land  on  or  before  October  15, 
1900,  and  to  complete  the  construction  of 'the  factory,  and 
to  commence  manufacturing  lamp  chimneys,  without  un- 
necessary delay,  and  to  continue  to  operate  the  factory 
during  the  ordinary  period  each  year.  It  was  alleged  in 
the  complaint  that  the  principal  inducement  to  the  Indiana 
Lead  Glass  Company  to  the  making  of  this  agreement  was 
the  fact  that  under  and  by  the  terms  thereof  the  appellee 
agreed  to  furnish  to  the  Indiana  Lead  QIass  Company  nat- 
ural gas  free  of  cost,  for  the  manufacture  of  glass,  and  to 
operate  the  factory  upon  certain  lands  to  be  donated  by  the 
appellee,  as  long  as  natural  gas  is  obtained  on  the  lands 
and  leases  of  the  appellee  at  and  in  the  vicinity  of  Mat- 
thews, and  io  deliver  the  gas  through  its  gas-mains  at  the 
property  line  of  the  land.  The  complaint  procee<led,  al- 
leging the  construction,  equipment  and  oampletion  of  the 
lamp  chimney  factory,  at  great  expense,  by  the  Indiana 
Lead  Glass  Company,  which  upon  the  completion  of  the 
factory  commenced,  without  unnecessary  delay,  to  manu- 
facture lamp  chimneys,  as  provided  in  the  contract,  and  so 
continued  during  the  ordinary  period  of  each  year,  imtil 
on  or  about  June  1,  1902,  when,  on  the  application  of  cer- 
tain creditors  of  the  Indiana  Lead  Glass  Company  to  the 
judge  of  the  Grant  Superior  Court,  David  C.  Searlea  was 
appointed  receiver  for  that  company,  and  directed  to  take 
possession  of  all  of  its  property,  and  to  continue  the  opera- 
tion of  its  plant;  that  the  receiver,  under  the  direction  of 
that  court,  continued  the  operation  of  the  factory,  during 
the  ordinary  working  period  of  the  year,  until  August  19, 
1902,  when,  by  direction  of  that  court,  he,  as  such  receiver, 
having  given  notice  as  required  by  the  order  of  the  court, 
proceeded  to  sell  at  auction  all  the  rights  and  property,  real 
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and  personal,  and  chosee  in  action  of  the  Indiana  Lead 
Glass  Company,  and  sold,  assigned,  transferred  and  deliv- 
ered the  same,  including  said  contract,  to  George  W.  Ansted, 
to  whom  the  receiver,  under  the  order  of  the  court,  exe- 
cuted a  deed  to  all  the  realty  of  said  corporation,  includ- 
ing that  described  in  said  contract^  and  a  bill  of  sale  of  all 
personal  property,  letters  patent,  trade-marks  and  choses  in 
action  of  said  corporation,  and  the  sale  was  duly  confirmed 
and  approved  by  the  court  August  21,  1902,  when  Ansted 
took  possession  of  the  plant;  that  the  next  day  the  appellant 
was  duly  incorporated  as  a  manufacturing  company,  and 
August  23,  1902,  Ansted  sold,  transferred,  assigned  and 
delivered  to  it  all  of  said  property,  including  said  contract; 
that,  upon  such  purchase  and  the  receipt  and  taking  posses- 
sion of  the  property,  the  appellant  assumed,  and  proceeded 
to  carry  out,  all  of  the  conditions  and  requirements  of  said 
contract  between  the  Indiana  Lead  Glass  Company  and 
the  appellee;  that  this  contract,  and  the  right  to  free  gas 
under  it^  constituted  one  of  the  main  inducements  to  the 
appellant  in  making  the  purchase,  and  upon  taking  posses- 
sion it  immediately  proceeded  to  expend,  with  the  knowl- 
edge of  the  appellee  and  without  objection  from  it,  large 
suras  of  money  upon  extensions  and  new  and  improved  ma- 
chinery therein. 

The  complaint  showed  that  on  and  prior  to  March  1, 
1901,  the  appellee  deeded  the  real  estate  to  the  Indiana 
Lead  Glass  Company,  and  then  and  thereafter  caused  the 
side-track  to  be  laid  without  cost  to  that  company,  and  that 
the  appellee  fully  complied  with  the  terms  of  the  contract, 
except  as  afterward  in  the  complaint  stated ;  that  the  Indi- 
ana Lead  Glass  Company  and  the  receiver  and  Ansted  and 
the  appellant  successively  complied  literally  on  their  part 
with  all  the  requirements  of  the  contract  It  was  alleged 
that  the  appellee  was  organized  and  incorporated  for  the 
purpose  of  purchasing  the  land  upon  which  the  town  of 
Matthews  was  located,  and  of  building  a  town  or  city 
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thereon,  far  the  purpose  of  enhancing  the  value  of  the  land, 
and  to  that  end  it  purchased  all  the  land,  and  invited,  and 
continnes  to  invite,  numerous  manufacturing  concerns  to 
locate  their  factories  at  that  town  or  upon  adjacent  terri- 
tory belonging  to  the  appellee,  and,  in  consideration  of 
removal  of  such  factories,  the  appellee  has  made  a  practice 
of  deeding  land  to  the  proprietors  and  building  switches 
and  furnishing  gas  to  such  factories  free  of  cost,  to  the  end 
that  the  population  of  the  town  may  be  increased  and  the 
value  of  the  land  of  the  appellee  enhanced  thereby,  and  said 
contract  was  made  with  the  Indiana  Lead  Glass  Company 
pursuant  to  such  general  policy  of  the  appellee;  that  appel- 
lant's factory  is  constructed  for  the  use  of  natural  gas  only 
as  a  fnel,  and,  in  pursuance  of  the  contract,  the  appellee 
supplied  natural  gas  for  fuel  to  the  appellant,  and  its  fac- 
tory could  not  be  changed  so  as  to  use  any  other  fuel  without 
gi^t  and  permanent  loss  to  the  •  appellant,  incapable  of 
actual  measurement;  that  fron>  the  time  of  said  contract 
the  flow  and  supply  of  such  gas  in  the  wells  and  territory  of 
the  appellee  is  and  always  has  been  sufficient  for  all  the 
purposes  thereof;  that  the  appellant's  business  is  the  manu- 
facture of  lamp  chimneys  alone,  and  without  free  fuel  it  is 
impossible  to  manufacture  them  at  that  town  at  a  profit; 
that  the  supply  of  gas  furnished  by  the  appellee  is  irregular, 
unsatisfactory  and  insufficient  to  operate  its  factory,  be- 
cause of  which  the  appellant  has  repeatedly  notified  the 
appellee,  and  demanded  that  gas  be  supplied  as  provided 
ty  said  contract ;  that  in  response  appellee  notified  appel- 
lant that  its  supply  was  too  small  because  its  pipes  were 
insnfficient  in  size,  whereupon  appellant  caused  new  and 
enlarged  gas  fittings  to  be  placed  in  its  factory;  that  the 
pip©  between  appellee's  main  and  the  property  line  is  a 
two-mch  pipe,  which  could  be  replaced  by  a  four-inch  pipe 
at  small  cost,  and  the  appellant  has  demanded  such  a 
^ange,  but  the  appellee  has  failed  and  refused  to  make 
Vol.  85—4 
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such  change;  that  it  is  impossible  to  continue  the  appel- 
lant's manufacturing  business  without  a  greater  supply  of 
gas  than  it  is  receiving.  Various  particular  sources  of  loss 
through  such  insufficiency  of  gas  are  stated,  and  it  is  alleged 
that  the  appellee  has  repeatedly  threatened  to  cut  off  and 
discontinue  the  appellant's  supply  of  gas  for  fuel.  Prayer, 
that  the  appellee  be  required  to  perform  its  contract^  and 
enjoined  from  withholding  a  sufficient  supply  of  gas,  and  be 
ordered  to  put  in  between  its  main  and  the  property  line, 
without  discontinuing  the  supply  of  gas,  a  pipe  not  less 
than  four  inches  in  diameter,  and  sufficient  to  supply  the 
appellant,  and  to  maintain  a  pressure  in  its  serviofr-pipes 
sufficient  to  supply  natural  gas  for  fuel  to  operate  the  fac- 
tory, and  for  a  perpetual  injunction  prohibiting  the  appel- 
lee from  withholding  from  the  factory  sufficient  gas  for 
fuel  to  operate  the  factory  so  long  as  natural  gas  is  obtained 
upon  the  lands  and  leasee  of  the  appellee,  etc.  The  ap- 
pellee answered  by  general  denial,  and  upon  trial  by  the 
court  there  was  a  finding  in  favor  of  the  appellee,  and  a 
temporary  injunction  which  had  been  in  effect  pending  the 
final  hearing  was  dissolved. 

1.  It  appeared  in  evidence  that  the  receiver  executed  his 
bill  of  sale  August  21,  1902,  to  Ansted,  who,  August  23, 
1902,  executed  his  bill  of  sale  to  the  appellant.  On  Sep- 
tember 5,  1902,  the  appellee  gave  the  appellant  a  written 
notice  that  the  appellee  would  not  and  did  not  recognize  the 
appellant  as  the  successor  of  the  Indiana  Lead  Glass  Com- 
pany to  any  right  or  rights  under  a  certain  contract  made 
by  and  between  it  and  the  appellee  September  14,  1900, 
and  did  not  recognize  the  appellant  as  the  successor  to  any 
right  or  rights  under  a  certain  contract  entered  into  by  and 
between  the  Indiana  Lead  Glass  Company  and  the  appellee, 
December  28,  1900,  "both  of  said  contracts  having  relation 
to  the  furnishing  of  gas  to  the  factory  of  said  Indiana 
Lead  Glass  Company,"  at  Matthews ;  also,  that  the  appellee 
"will  not  and  does  not  furnish  you  any  gas  for  the  factory 
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formerly  owned  by  said  Indiana  Lead  Glass  Company,  and 
now  owned  by  yon,  under  either  of  said  contracts,  and  that 
any  and  all  gas  you  may  use  from  the  gas  line  of"  the  ap- 
pellee "you  are  using  without  any  right  whatever;"  also, 
that  the  appellee  "will  demand  and  collect  of  you  the  mar- 
ket value  of  any  and  all  gas  used  by  you  from  its  mains  or 
pipe-lines,"  and  that  the  appellee  "is  ready  and  willing  to 
shut  off  the  gas  from  said  factory  now  owned  by  you,  upon 
notice  from  you  so  to  do."  The  appellee,  however,  con- 
tinued to  furnish  gas  to  the  appellant,  and  October  15, 
1902,  this  suit  was  commenced. 

The  evidence  showed  that>  besides  the  written  contract 
set  forth  in  the  complaint,  the  parties  thereto  also  executed 
another  contract,  dated  December  28,  1900,  which  was  ad- 
mitted in  evidence  over  the  objection  of  the  appellant,  the 
grounds  of  objection  stated  being  that  the  proposed  evi- 
dence was  not  within  the  issues  on  trial,  and  that  the  latter 
contract  was"  without  consideration.  This  supplemental 
contract  of  December  28, 1900,  signed  by  the  Indiana  Lead 
Glass  Company  and  the  appellee,  was  for  the  most  part  in 
printing,  in  the  form  ordinarily  used  by  the  appellee  and  its 
customers  in  contracting  for  the  supplying  of  natural  gas 
by  the  former  to  the  latter,  being  an  order  or  request  from 
the  Indiana  Lead  Glass  Company,  addressed  to  the  ap- 
pellee, directing  it  to  connect  its  natural  gas-mains  with  the 
factory  subject  to  conditions  on  the  back  of  the  contract,  the 
contract  to  be  binding  when  signed  by  the  appellee. 

When  the  factory  was  completed,  the  president  and  the 
treasurer  of  the  Indiana  Lead  Glass  Company  called  upon 
the  general  agent  of  the  appellee  at  Matthews,  and  notified 
him  that  the  factory  was  completed  and  ready  for  operation, 
whereupon  the  general  agent  delivered  a  draft  of  the  sup- 
plemental contract  to  said  treasurer,  who  said  he  wished  to 
submit  it  to  the  legal  adviser  of  the  Indiana  Lead  Glass 
Company,  and  thereupon  took  the  draft  of  the  contract  to 
Indianajwlis.    Aftenyard  he  returned  it  to  the  president  of 
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that  company  at  Matthews,  with  a  letter  asking  the  president 
to  cause  certain  erasures  of  portions  of  the  printed  matter, 
and  to  insert  in  the  contract  certain  written  matter.  These 
changes  were  accordingly  made  before  the  execution  of  the 
supplemental  contract-  The  written  matter  there  inserted 
was  as  follows:  "It  is  agreed  by  and  between  the  parties 
hereto  that  the  signing  of  this  contract  shall  not  in  anywise 
change,  alter,  vary  or  impair  any  of  the  rights  and  privi- 
leges reserved  to  said  Indiana  Lead  Glass  Company  under 
and  by  virtue  of  the  terms  of  a  certain  contract  executed  by 
and  between  the  Matthews  Land  Company  and  the  Indiana 
Lead  Glass  Company,  which  bears  date  September  14, 
1900,  and  that  said  contract  shall  be  and  remain  in  full 
force  and  effect  according  to  its  terms  and  conditions." 

In  the  supplemental  contract  as  executed  there  were  some 
erasures  of  printed  matter  on  the  face  thereof,  and  a  num- 
ber of  printed  "conditions"  on  its  back  were  erased.  Among 
the  conditions  not  erased  was  the  following:  "Contracts 
are  not  transferable."  The  contention  here  between  coun- 
sel relates  chiefly  to  this  provision  in  the  supplemental  con- 
tract. There  was  evidence  introduced,  to  which  no  ground 
of  objection  appears  to  have  been  offered,  that  at  the  time 
of  the  making  of  the  original  contract  it  was  orally  agreed 
between  the  parties  thereto  that  it  was  a  preliminary  eon- 
tract,  and  that  later  on,  when  the  factory  was  ready  to  be 
connected  with  the  gas  supply,  another  contract  to  cover  the 
gas  supply  should  be  executed  by  the  parties.  There  -was 
also  evidence  to  the  effect  that  at  the  time  of  the  execution 
of  the  original  contract  it  was  the  orally  expressed  under- 
standing of  the  parties  that  it  was  not  assignable. 

It  is  not  claimed  or  pretended  that  at  the  time  when  the 
appellee  was  notified  of  the  completion  of  the  factory  it  re- 
fused further  to  carry  out  the  contract  without  a  modifica- 
tion thereof,  and  that  thereupon  the  Indiana  Lead  Glass 
Company,  to  prevent  litigation  and  by  way  of  compromise 
of  such  matter,  consented  to  an  essential  change  of  the  con- 
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tract  and  entered  into  a  supplemental  agreement  materially 
modifying  the  original  contract^  and  that  thereupon  the 
parties  proceeded  to  act  upon  and  carry  into  effect  such  ma- 
terially different  contract  On  the  contrary,  it  is  claimed 
on  hehalf  of  the  appellee,  in  effect,  that  the  case  is  one 
wherein  the  parties  in  the  execution  of  the  supplemental 
contract  and  proceeding  thereafter  to  operate  the  factory 
and  to  receive  natural  gas  therefor,  on  the  one  hand,  and  to 
furnish  gas  free  of  cost  on  the  other  hand,  were  carrying 
into  effect  their  original  understanding  and  intentions,  and 
by  their  conduct  placing  their  own  construction  upon  the 
original  written  agreement  as  a  nonassignable  contract. 
The  evidence  warrants  the  conclusion  that  the  original 
parties  did,  as  between  themselves,  by  their  acta  and  pro- 
ceedings, construe  the  contract  under  which  the  factory  was 
supplied  with. natural  gas  free  of  cost  as  a  contract  not 


2.  If,  as  between  the  parties,  the  contract  was  not  as- 
signable, we  see  no  sufficient  reason  for  holding  that  the 
receiver,  by  his  transfer  of  the  contract,  could  confer  upon 
the  purchaser  greater  rights  against' the  appellee  than  were 
held  under  the  contract  by  the  insolvent  Indiana  Lead  Glass 
Company.  So  to  hold  would  seem  to  be  making  a  now  con- 
tract for  the  parties  without  the  consent  of  one  of  them. 

3,  The  original  contract  was  not  by  its  terms  assignable. 
After  the  real  estate  had  been  conveyed  by  the  appellee,  and 
it  had  caused  the  side-track  to  be  constructed,  and  the  Indi- 
ana Lead  Glass  Company  had  constructed  its  factory,  all 
in  accordance  with  the  contract,  it  was  not  yet  fully  exo- 
cuted.  There  remained  thereafter  continuously  obligations 
of  both  parties  to  be  performed  in  the  future.  The  appel- 
lee was  to  supply  natural  gas  free  of  cost,  for  the  operation 
of  the  factory,  and  the  other  party  was  to  operate  the  fac- 
tory as  a  lamp  chimney  manufactory  during  the  usual 
period  each  year,  which  would  require  the  superintendence 
of  the  officers  of  the  corporation,  and  the  presence  of  its 
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workmen  at  the  town  of  Matthews.  The  appellee  was  a ' 
corporation  whose  principal  interest  appears  to  have  been 
to  secure  the  building  and  operation  by  others  of  factories 
upon  its  lands,  and  to  induce  the  coming  in  of  inhabitants, 
and  thus  to  cause  the  enhancement  of  the  value  of  its  lands, 
and  enable  it  to  dispose  of  said  lands  at  increased  prices,  and 
to  supply  the  people  of  the  town  with  natural  gas  at  a  profit 
to  itself.  It  can  not  be  supposed  that  it  was  induced  to 
convey  a  considerable  portion  of  its  lands,  and  to  construct 
railway  tracks,  and  furnish  its  natural  gas  in  large  quantity 
for  manufacturing  purposes,  all  free  of  cost,  without  refer- 
ence to  the  supposed  character  of  the  managing  officers  of 
the  donee,  as  well  as  the  nature  and  extent  of  the  employ- 
ment to  be  given  to  its  workmen,  and  to  the  apparent  ability 
of  the  donee  to  contribute  to  the  introduction  and  retention 
of  suitable  inhabitants,  and  thereby  to  help  to  build  up  the 
town  and  enhance  the  interests  of  the  appellee  therein. 
The  appellee,  without  doubt^  would  exercise  a  choice  be- 
tween proposed  acceptors  of  its  donations^  and  the  element 
of  confidence  in  the  persons  or  corporations  seeking  such 
encouragements,  as  well  as  in  the  projected  industries  which 
they  proposed  to  introduce,  would  constitute  a  material 
inducement  to  the  appellee  in  the  making  of  such  a  contracts 
The  appellee  might  be  willing  to  transfer  absolutely  certain 
tangible  property  to  be  built  upon  by  a  particular  corpora- 
tion selected  by  the  appellee,  with  right  to  convey  the  same 
to  others,  and  yet  might  deem  it  unwise*,  unbusinesslike,  and 
unduly  venturesome  to  engage  to  furnish  fuel  without  cost 
for  the  operation  of  the  factory  in  the  indefinite  future  to 
any  other  person  or  corporation  to  whom  the  donee,  without 
regard  to  the  consent  or  wishes  of  the  donor,  might  transfer 
the  property. 

The  difference  between  the  benefit  to  be  derived  by  such  a 
corporation  as  the  appellee  from  the  future  carrying  on  of 
the  manufactory  by  the  particular  corporation  to  which  it 
engaged  to  furnish  free  gas,  and  the  consequence  to  the  ap- 
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pellee  of  the  conducting  of  the  factory  by  some  or  any  other 
corporation  that  should  purchase  the  property  from  the 
donee,  might  be  slight  or  great,  and  it  would  be  impossible 
definitely  to  estimate  it  in  advance,  but  that  such  possible 
difference  would  probably  have  weight  with  the  donor  must 
be  supposed. 

In  Sprankle  v.  Trulove  (1899),  22  Ind.  App.  677,  we 
had  occasion  to  discuss  this  subject^  and  did  so  at  some 
length,  citing  a  number  of  authorities,  in  addition  to  which 
we  may  refer  to  Bappkye  v.  Racine  Seeder  Co.  (1890),  79 
Iowa  220,  44  N.  W.  363,  7  L.  R.  A.  139;  Worden  v.  Chir 
cago,  etc.,  R.  Co.  (1891),  82  Iowa  735,  48  N.  W.  71 ;  Hew- 
per  V.  Dalzelh  etc.,  Co.  (1892^),  27  W.  L.  Bull.  (Ohio)  274; 
Robinson  v.  Drummond  (1831),  2  Barn.  &  Aid.  303 ;  Ross 
V.  Fox  (1867),  13  Grant  Ch.  683. 

Whether,  in  the  exercise  of  its  legitimate  discretion,  a 
court  of  equity  could  find  it  proper  to  grant  all  the  relief 
prayed  for  by  the  appellant,  or  any  part  thereof,  under  cir- 
cumstances such  as  are  stated  in  the  complaint,  we  need  not 
now  determine.  The  case  at  bar  is  submitted  to  us  upon  the 
evidence  all  of  which  appears  in  the  record  by  bill  of  ex- 
ceptions, and  we  are  to  determine  w.hat  is  right  and  proper 
upon  the  whole  case,  as  provided  by  section  eight  of  the  act 
of  1903  (Acts  1903,  p.  338)  concerning  proceedings  in  civil 
procedure. 

We  think  we  may  consider  the  supplemental  contract  as 
having' been  r^arded  by  the  parties  thereto  as  not  in  con- 
flict with  the  original  contract^  and  that  its  introduction  in 
evidence,  with  proof  of  the  acts  of  the  parties  after  its  exe- 
cution, tended  to  show  not  that  they  had  made  inconsistent 
contracts,  but  that  by  their  conduct  they  construed  as  not 
assignable  the  original  contract,  capable  of  such  construc- 
tion by  them ;  and,  considering  such  construction  by  the  par- 
ties in  connection  with  the  terms  of  the  original  contract 
and  the  character  of  the  interests  of  the  parties  which  it  was 
thereby  intended  to  subserve,  we  may  properly  coincide 
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with  the  conclusion  of  the  trial  court  that  the  promise  to 
furnish  gas  free  of  cost  to  the  Indiana  Lead  Glass  Company 
did  not  pass  and  inure  to  the  benefit  of  the  appellant  And 
so,  upon  the  whole  case,  we  can  find  no  occasion  for  disturb- 
ing the  judgment  of  the  court  below. 
Judgment  affirmed. 


Terre  Haute  &  Logansport  Railway 
Company  t?.  Earhart. 

[No.  5,156.     Filed  March  10,  1905.1 

Railroads. — Rights  of  Way, — Fences, — Notice  by  Landowner, — Delay, 
— Where  a  railroad  company  permits  its  fence  along  its  right  of  way 
to  decay  and  become  useless,  a  landowner  may  give  the  statutory 
notice  to  repair  same,  and  if  such  company  does  not  begin  such  work 
within  thirty  days,  the  landowner  may  repair  same  at  such  company's 
expense,  and  the  fact  that  such  landowner  waits  for  two  years,  after 
giving  such  notice,  to  begif  such  work  of  repair,  when  no  injury  to 
the  company  is  shown  by  such  delay,  does  not  constitute  any  defense. 
Terre  Haute,  etc.,  R.  Co.  v.  Salmon,  34  Ind.  App.  564  followed. 

From  Clinton  Circuit  Court;  Joseph  Clayhaugh,  Judge. 

Action  by  Andrew  Earhart  against  the  Terre  Haute  & 
Ix^ansport  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Ouenther  &  Clark  and  John  (?.  yfilliartis,  for  appellant. 
Joseph  Combs,  for  appellee. 

Robinson,  P.  J. — Appeal  from  a  judgment  for  the  cost 
of  a  fence  along  appellant's  right  of  way,  rebuilt  by  the  abut- 
ting landowner.  The  notice  to  build  and  repair  the  fence 
was  given  in  June,  1901.  Appellee  rebuilt  the  fence  in 
May,  1903,  furnished  appellant  a  statement  of  the  expense 
on  June  2,  1903,  and  brought  this  action  August  3,  1903. 
Appellant  objected  to  the  introduction  in  evidence  of  the 
statement  of  the  expense,  upon  the  ground  that  it  was  not 
served  upon  appellant  within  a  reasonable  time  after  the 
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notice  to  rebuild  and  repair  was  given.  The  statute  (§6325 
Burns  1901,  Acts  1886,  p.  224,  §3)  does  not  provide  within 
what  time  after  the  expiration  of  the  thirty-days'  notice  the 
landowner  shall  make  the  repairs.  The  statute  makes  it  the 
duty  of  the  company  to  maintain  the  fence.  It  is  boimd  to 
know  whether  the  fence  is  such  as  the  statute  requires.  The 
purpose  of  the  notice  is  not  simply  to  inform  the  company 
that  the  fence  is  out  of  repair — ^it  already  knows  that — ^but 
is  to  inform  the  company  that  if  the  fence  is  not  repaired  the 
landowner  will  repair  it  at  the  company's  expense.  The 
duty  to  repair  proceeds  from  the  statute,  not  from  the  notice. 
The  landowner  must  give  the  company  at  least  thirty  days 
to  do  or  begin  the  work.  He  must  wait  that  long  before 
doing  the  work  himself.  In  response  to  the  notice  given  by 
appellee,  the  company  did  nothing  at  any  time.  The  evi- 
dence shows  that,  when  the  notice  was  given,  the  old  fence 
was  practically  gone,  and  that  a  new  fence  was  needed ;  that 
is,  that  the  extent  of  the  repairs  when  actually  made  was  not 
diflFerent  from  that  required  when  the  notice  was  given.  No 
advantage  could  result  to  appellant  through  its  continual 
neglect  to  do  a  statutory  duty.  We  do  not  mean  to  say  that 
under  no  circumstances  could  the  landowner's  delay  in  doing 
the  work  after  notice  be  harmful  to  the  company.  But  this 
record  fails  to  show  that  the  delay  was  in  any  way  detri- 
mental to  appellant's  rights. 

The  other  questions  argued  are  the  same  as  those  in  the 
case  of  Terre  Haute,  etc.,  R.  Co.  v.  Salmon  (1905),  34  Ind. 
App.  564,  and  are  controlled  by  the  decision  in  that  case. 

cTudgment  affirmed. 
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Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Thrasher. 

[No.  5,177.     E^led  March  10,  1905.] 

1.  Railboaos. — Person  Near  Track, — Whether  Licensee, — ^Where  a 
night  watchman,  after  signaling  a  railroad  train  to  stop,  goes  acroes 
the  track  and  notifies  the  guests  at  a  hotel  that  the  train  is  approach- 
ing, and  then  returns  and  stands  at  a  point  six  feet  from  the  track* 
on  a  pavement  which  has  been  used  by  the  public  for  several  years, 
and  which  was  not  in  the  exclusive  use  of  the  railroad  company,  he 
is  not  a  licensee,  but  is  there  by  lawful  right,     p.  61. 

2.  Pleading. — Railroads. — Injury  to  Person  Near  Track, — Failure  to 
Oive  Signals. — Where  the  complaint  shows  that  the  defendant's  train 
ran  through  a  town  at  a  high  rate  of  speed,  without  any  headlight, 
and  giving  no  signals,  but  shows  that  plaintilTs  injuries  were  not 
inflicted,  by  reason  of  such  negligence,  such  allegations  add  nothing 
to  the  complaint,     p.  62. 

3.  Railroads. — Injury  to  Person  Near  Track, — Where  a  railroad 
company  carried  on  its  train  an  object  which  protruded  laterally  from 
such  train,  and  in  passing  through  a  town  at  night  such  object  struck 
and  injured  the  plaintiff,  who  was  standing  six  feet  from  defendant's 
track  on  a  sidewalk  used  by  the  public  in  passing  near  defendant's 
station,  the  defendant  is  liable,    p.  62. 

4.  ItoAL. — Instruction, — Negligence, — Wilful  Injury. — Where  there  is 
no  allegation  of  wilful  injury  in  the  complaint,  it  is  harmful  error 
for  the  court  to  instruct,  that  if  the  plaintiff  was  a  wrongdoer  or 
trespasser  he  could  not  recover  except  on  proof  that  his  injuries  were 
wilfully  inflicted  or  were  so  recklessly  inflicted  as  to  warrant  the 
inference  of  wilfulness,     p.  62. 

5.  Same. —  Instruction. —  Damages. —  Interrogatories, — An  instruction 
in  a  suit  for  damages  for  personal  injuries  which  refers  the  amount  of 
damages  to  the  jury  without  any  express  reference  to  what  they  might 
find  from  the  evidence,  can  not  be  said  to  be  harmless,  even  though  the 
answers  to  the  interrogatories  show  that  the  general  verdict  was  hased 
upon  the  particular  negligence  shown  in  the  complaint,     p.  64. 

From  Carroll  Circuit  Court;  T.  F.  Palmer,  Judge. 

Action  by  Woodson  Thrasher  against  the  Chicago,  In- 
dianapolis &  Louisville  Railway  Company.  From  a  judg- 
ment on  a  verdict  for  plaintiff  for  $700,  defendant  appeals. 
Beversed. 
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E.  C.  Field,  H.  B.  Kurrie  and  C.  B.  Pollard,  for  appel- 
lant 

^^t/rvolda.  Sills  &  Beynolds,  for  appellee. 

Black,  J. — In  that  portion  of  the  brief  for  tiie  appel- 
lant in  which  it  is  sought  to  comply  with  the  requirement  of 
rule  t^venty-two  of  this  court  that  the  brief  of  appellant 
snaU  contain  a  short  and  clear  statement  disclosing  the 
errors  r^elied  on  for  a  reversal,  the  only  supposed  errors 
wnicli  it  is  sought  to  indicate,  to  which  subsequent  portions 
of  tae  brief  apply  in  conformity  with  other  parts  of  the 
same  mi^^  j^pg  ^^  action  of  the  court  in  overruling  the  ap- 
pellarit^a  demurrer  to  the  appellee's  amended  complaint, 
ana  i^  overruling  the  appellant's  motion  for  a  new  trial; 
and  to  Qiieh  supposed  errors  we,  therefore,  will  confine  our 
atteutioxi. 

the  amended  complaint^  after  preliminary  averments, 

it  was   allied  that  November  29,  1902,  the  appellee  was 

n^^t^Watchman  in  the  town  of  Francisville ;  that  on  the 

vest  sitJe  of  appellant's  track  there  then  was,  and  for  a  long 

F"o<i  jj^j  been,  a  hotel,  run  for  and  used  by  the  travel- 

1^  public,  and  on  the  east  side  of  the  appellant's  track  in 

town  was  the  appellant's  passenger  and  freight  depot, 

*°    in  front  of  the  depot  was  a  platform  used  by  the  appel- 

^J*  ^ud  by  passengers  alighting  from  and  getting  upon 

.  ^^^8  of  the  appellant ;  that  before  that  date  the  appellee, 

^^.     ^  night-time,  notified  persons  stopping  at  the  hotel  who 

^sixeti  to  go  on  any  of  the  trains  that  would  or  did  carry 

^^^gers  from  the  depot,  of  the  arrival  of  such  trains; 

^ix  the  night  of  that  date  there  was  a  train  going  south 

^^  appellant's  road  dua  there  at  9:40  o'clock;    that  on 

.     night  this  train  was  late,  and  did  not  arrive  at  the  sta- 

^^^  Until  about  12  o'clock;  that  appellee  heard  the  train 

coming^  and  signalled  it  to  stop  at  the  station,  and  there- 

^™r  he  went  from  the  east  side  of  the  appellant's  track  to 

the  West  side,  to  notify  persons  at  the  hotel,  who  desired  to 

P  on  the  train,  that  it  was  coming ;  that  he  then  returned 
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to  the  east  side  of  the  track,  and  stopped  on  a  brick  side- 
walk, which  runs  east  and  west  through  the  town,  and  near 
the  north  side  of  said  platform ;  that  this  brick  sidewalk  had 
been  there  for  many  years,  used  by  the  citizens  of  the  town 
and  by  the  public;  "that  the  place  where  he  stopped  and 
where  he  was  on  said  sidewalk  when  he  received  the  injuries 
hereinafter  complained  of  was  about  six  feet  east  of  the 
main  track  of  said  defendant's  road  at  said  point  and  near 
the  north  end  of  said  platform,  without  any  negligence, 
default,  want  of  due  care  or  wrong  on  his  part,  and  where 
he  had  a  right  to  be,  and  where  the  defendant  had  no  right 
and  did  not  occupy  in  operating  its  train;"  that  at  that 
point  the  appellant  had  but  one  main  track,  over  which  its 
engines  and  trains  passed,  and  over  which  said  train  passed 
that  night;  that  while  appellee  was  standing  on  the  walk 
and  at  the  place  and  as  hereinbefore  alleged,  an  engine  and 
train  of  cars,  conducted  and  managed  by  the  appellant's 
servants  and  employes,  passed  over  the  appellant's  main 
track,  through  the  town,  at  a  high  rate  of  speed,  having  no 
headlight;  that  this  train  was  known  as  the  "owl,"  and  car- 
ried freight  and  passengers;  that  appellant's  employes  in 
charge  of  this  train,  and  while  acting  for  the  appellant  and 
in  line  of  their  duty,  knowingly,  carelessly,  unskilfully  and 
negligently  used,  conducted,  managed,  and  propelled  said 
engine  and  train,  in  this:  They  had  no  headlight,  they 
gave  no  signal  of  the  approach  of  the  train  to  the  depot, 
they  had  on  the  engine,  or  in  some  way  connected  therewith, 
something  which  extended  a  distance  of  about  six  feet  from 
the  east  side  of  the  engine  and  over  the  east  side  of  appel- 
lant's track,  at  the  point  wtere  the  appellee  was  standing 
at  the  time  the  train  passed ;  that  the  same  was  not  used  in 
operating  the  engine ;  that  appellee  is  unable  to  state  what 
it  was,  as  it  was  dark,  and  he  was  unable  to  see  the  same ; 
that,  by  said  carelessness,  negligence  and  unskilfulness  in 
controlling,  managing  and  propelling  the  engine  and  train 
as  herein  alleged,  the  appellee  was  struck  and  knocked  down 
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by  whatever  it  was  that  was  upon  or  attached  to  the  engine 
and  extended  out  a  distance  of  six  feet  on  the  east  side  of 
the  engine  and  appellant's  track  at  the  time  and  place  ap* 
pellee  was  standing  as  herein  alleged,  and  the  appellee  was 
greatly  injured,  etc. 

1.  It  is  claimed  that  the  complaint  does  not  sufficiently 
show  that  it  was  the  duty  of  the  appellant  to  protect  the 
appellee,  in  the  place  where  he  stood,  from  injury  through 
negligence  of  the  appellant,  the  appellee  being,  it  is  in- 
sisted, under  the  averments,  in  no  better  case  than  that  of  a 
mere  licensee  at  the  time  and  place  of  the  injury,  reference 
being  made  in  argument  to  decisions  involving  injuries  to 
persons  present  as  mere  licensees  upon  premises  of  de- 
fendants. It  must  be  said  that  the  averments  of  the  com- 
plaint in  this  as  well  as  in  some  other  respects  are  meager; 
yet  there  seems  to  be  enough  to  indicate  that  the  appellee 
was  not  in  a  place  belonging  exclusively  to  appellant  He 
was  pursuing  his  occupation,  which  had  some  reference  to 
the  arrival  of  the  trains  of  the  appellant,  and  to  the  con- 
venience of  its  passengers.  The  place  was  in  the  imme- 
diate neighborhood  of  the  platform  used  in  connection  with 
the  depot  by  passengers  alighting  from  or  getting  upon  the 
trains.  He  was  standing  upon  a  brick  sidewalk  which  ran 
through  the  town,  and  which  had  been  there  for  many  years, 
and  which  was  used  by  the  citizens  of  the  town  and  by  the 
public,  the  place  where  he  stood  being  about  six  feet  from 
the  railroad  track,  and  near  the  north  end  of  the  platform 
for  passengers.  Without  reference  to  any  averments  which 
may  be  regarded  as  statements  of  conclusions  of  law,  we 
think  it  was  made  to  appear  that  the  appellee  was  in  a  place 
which  did  not  belong  to  the  appellant  exclusively,  and  which 
was  not  occupied  by  the  appellant  in  operating  its  trains, 
and  which  members  of  the  public  might  lawfully  use  and 
occupy  for  their  own  lawful  purposes,  which  might  be  pro- 
moted by  their  being  there.  AMiile  not  within  or  a  part  of 
the  appellants  depot,  it  was  a  place  at  which  persons  going 
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to  or  from  the  depot,  as  well  as  the  public  generally,  might 
be  rightfully,  without  special  invitation  or  permission  or 
license  from  the  appellant  having  exclusive  right  only  to 
the  operation  of  its  locomotives  and  trains  on  its  neighbor- 
ing track  in  such  ordinary  manner  as  not  to  endanger, 
through  its  negligence,  persons  occupying  the  sidewalk  with 
lawful  intent,  consistent  with  such  use  of  the  railway.  It 
was  not  necessary  to  make  any  averments  for  the  purpose 
merely  of  showing  want  of  contributory  fault 

2.  It  is  further  contended  that  the  averments  did  not 
contain  any  sufficient  showing  of  negligence  on  the  part  of 
the  appellant  We  are  disposed  to  agree  with  counsel  for 
the  appellant  in  their  claim  that  the  averments  of  negligence 
in  having  no  headlight  and  giving  no  signal  adds  nothing 
of  importance  to  the  complaint  It  does  not  sufficiently 
appear  that  such  negligence  caused  the  injury,  or  that  it 
would  not  have  occurred  but  for  such  negligence. 

3.  But  concerning  the  object  protruding  laterally  from 
the  engine,  which,  it  is  said,  was  not  used  in  operating  the 
engine,  but  which  appellee  was  unable  particularly  to  de- 
scribe, because  it  was  dark  and  he  could  not  see  it,  it  is 
averred  that  in  this  respect  the  appellant's  servants  in  charge 
of  the  train,  and  while  acting  for  the  appellant  and  in  the 
line  of  their  duty,  knowingly,  carelessly,  unskilfully  and 

'  negligently  used,  conducted,  managed  and  propelled  the  en- 
gine and  train  and  that  by  this  carelessness,  negligence  and 
unskilfulness  the  appellee  was  struck  and  knocked  down  by 
this  protruding  object,  etc.  As  a  matter  of  pleading,  there 
was,  we  think,  a  sufficient  showing  of  negligence  of  the  ap- 
pellant and  of  injury  to  the  appellee  of  which  such  negli- 
gence was  the  proximate  cause. 

4.  The  court,  in  an  instruction  numbered  ten  given  on 
its  own  motion,  told  the  jury  that  "if  the  plaintiff  is  a 
wrongdoer  or  a  trespasser,  or  is  in  the  enjoyment  of  a  naked 
license  for  his  own  convenience,  without  any  invitation,  ex- 
press or  implied,  from  the  owner  of  the  premises,  he  can  not 
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maintain  an  action  for  an  injury,  without  averring  and 
proving  that  the  injury  was  wilfully  inflicted,  or  that  it  was 
caused  by  negligence  so  gross  as  to  authorize  an  inference 
of  wilfulness.  If  you  find  f rcwn  the  evidence  that  the  plain- 
tiff, at  the  time  he  received  the  injury  complained  of,  was 
in  a  position  where  he  had  a  right  to  be,  and  the  defendant 
was  in  a  position  it  had  a  right  to  be,  to  entitle  the  plaintiff 
to  recover,  he  is  only  bound  to  show  that  the  injury  was  oc- 
casioned by  the  negligence  of  the  defendant^  and  that  he 
exercised  ordinary  care  to  avoid  it"  This  instruction  was 
adapted  to  mislead  or  to  confuse  the  jury.  There  was  no 
issue  involving  the  question  of  the  infliction  of  wilful  in- 
jury. The  only  issue  was  one  involving  negligence  alone. 
No  matter  how  gross  the  negligence  shown  in  evidence,  it 
could  not,  in  this  case,  be  treated  as  establishing  a  cause  of 
action  against  the  appellant  for  a  wilful  injury,  or  author- 
ize, for  the  purposes  of  this  case,  an  inference  of  wilfulness. 
It  is  true  that  the  court  employed  the  words  "averring  and 
proving,"  etc.,  and  that  there  was  no  averment  of  wilfulness 
in  the  complaint ;  but  the  court,  after  adverting  to  facts,  the 
proof  of  which  would  prevent  any  recovery  by  the  plaintiff, 
instead  of  plainly  so  informing  the  jury,  told  the  jury  that 
he  could  not  maintain  an  action  without  averring  and  prov- 
ing that  the  injury  was  wilfully  inflicted,  or  that  it  was 
caused  by  negligence  so  gross  as  to  authorize  any  inference 
of  wilfulness.  By  "averring  and  proving"  that  the  injury 
was  caused  by  negligence,  the  appellee  could  not  have  re- 
covered under  the  circumstances  predicated  in  the  instruc- 
tion ;  and  the  jury  was  authorized  to  inferthat,  if  such  pred- 
icated facts  were  proved  to  be  true,  the  plaintiff  might 
recover  if  the  pleading  and  the  evidence  showed  facts  con- 
stituting negligence  so  gross  as  to  authorize  an  inference 
of  wilfulness.  The  complaint  showed  that  some  object  by 
which  the  appellee  was  struck  protruded  a  number  of  feet 
from  the  side  of  the  engine.  If  the  jury  found  that  this  was 
literally  true,  and  regarded  it,  under  the  circumstances 
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pleaded  and  proved,  as  negligence  so  gross  as  to  authorize 
an  inference  of  wilfulness,  they  possibly  might  have  sup- 
posed themselves  warranted,  by  this  instruction,  in  finding 
for  the  plaintiff,  though  he  were  a  wrongdoer  or  a  trespasser, 
etc.  At  leasts  there  was  no  occasion  for  presenting  the  sub- 
ject of  a  wilful  injury  to  the  jury,  and  to  do  so  in  the  in- 
volved manner  of  the  instruction  was  adapted  to  divert  the 
attention  of  the  jury  from  the  real  issue,  and  to  entangle 
their  ideas.  In  the  subsequent  portion  of  the  instruction, 
as  above  quoted,  the  court  told  the  jury  that  under  the  facts 
there  predicated,  to  entitle  the  plaintiff  to  recover,  he  was 
"only  bound  to  show  that  the  injury  was  occasioned  by  the 
negligence  of  the  defendant^"  without  expressly  limiting  the 
negligence  to  that  averred  in  the  complaint  This  statement 
was  inaccurate. 

5.  If  it  may  properly  be  said  that  the  answers  to  inter- 
rogatories forbid  the  supposition  that  the  jury  may  have 
found  the  appellant  to  have  been  a  wrongdoer,  a  trespasser, 
or  a  mere  licensee,  and  that  these  answers  show  that  the 
general  verdict  was  based  upon  the  particular  negligence 
shown  in  the  complaint,  and  if  it  ought,  therefore,  to  be 
considered  that  this  instruction  was  not  harmful,  yet  this 
can  not  be  certainly  concluded  with  reference  to  another 
instruction  (numbered  nine),  given  at  the  request  of  the 
appellee,  which  is  as  follows :  "If  you  find,  under  the  evi- 
dence and  rules  of  law  I  have  given  you,  that  the  plaintiflF  is 
entitled  to  recover,  it  will  be  your  duty  to  assess  the  amount 
of  damages  which,  in  your  judgment^  he  should  recover. 
In  estimating  this  amount  you  may  take  into  consideration 
expenses  actually  incurred,  loss  of  time  occasioned  by  the 
immediate  effect  of  the  injuries,  and  physical  and  mental 
suffering  caused  by  the  injuries.  And  he  will  be  entitled 
to  recover  for  any  permanent  reduction  of  his  power  to 
earn  money  by  reason  of  his  injuries;  and  the  amount 
assessed  should  be  such  a  snm  as,  in  your  judgment,  will 
fully  compensate  him  for  the  injuries  or  any  of  them  thus 
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sustained,  the  amount  not  to  exceed  the  amount  claimed 
in  plaintiflPs  complaint.'*  This  instruction  refers  the 
amount  to  the  judgment  of  the  jury  without  any  express 
reference  to  what  they  might  find  from  the  evidence,  and 
there  was  no  other  instruction  relating  to  the  assessment  of 
damages.  We  have  no  means  of  determining  with  desirable 
certainty  that  this  erroneous  instruction  was  entirely  harm- 
less.   The  appellant  was  entitled  to  greater  accuracy. 

There  were  other  faults  in  the  instructions  given  indic' 
ative  of  want  of  due  care  in  their  preparation,  faults  which, 
perhaps,  will  not  occur  upon  another  trial  of  the  cause,  and 
which  do  not  seem  to  demand  further  discussion  here. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Clark  v.  American  Cannel  Coal  Company. 

[No.  5,061.     Filed  March  10,  1005.] 

1.  CoBFOBATXONS. — De  Facto, — Collateral  Aiiack. — A  de  facto  corpo- 
ration can  not  be  made  the  subject  of  a  collateral  attack,     p.  70. 

2.  Same. — De  Faeto, — EMcntiaU, — It  is  necessary  for  the  existence 
of  a  lie  facto  corporation  that  there  be  (1)  a  valid  law  or  charter 
under  which  a  corporation  with  the  powers  claimed  might  be  formed ; 

(2)  a  bona  fide  attempt  to  incorporate  under  such  law  or  charter; 

(3)  a  colorable  or  apparent  compliance  with  the  prescribed  condi- 
tions precedent  to  corporate  existence;  (4)  the  exercise  of  corporate 
powers,    p.  71. 

3.  Same. — De  Jure. — De  Facto, — There  can  not  be  a  corporation  de 
facto  where  there  can  not  be  one  de  jure,    p.  71. 

4.  Same. — De  Facto. — UnconMiitutional  Law. — There  can  not  be  a 
corporation  de  facto  under  an  unconstitutional  law.    p.  71. 

5b  Same. — Termination  of  Existence. — In  the  absence  of  statute  a 
corporation  ceases  to  e±ist  at  the  expiration  of  its  charter,    p.  72. 

6.  Same. — Incorporation. — Statutes. — ^That  statutes  existed  under 
which  a  corporation  might  have  incorporated  for  the  same  purposes 
can  not  avail  where  it  is  shown  that  the  corporation  in  question 
never  attempted  to  comply  with  such  statutes,    p.  72. 

7.  Same. — Purposes. — Statutes. — The  right  of  a  corporation  to  exist 
for  any  certain  purpose  must  have  statutory  support,    p.  72. 

Vol,  35—5 
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8.  Estoppel. — Corporations, — Individual  Dealing  With. — ^An  individ- 
ual contracting  ^ith  a  corporation  is  est(H>ped  to  deny  tiie  existence 
of  such  corporation  at  the  time  of*such  contract    p.  73. 

9.  Jurisdiction. — Supreme  Court. — Constitutional  Question. — ^Where 
the  constitutionality  of  a  statute  is  necessarily  in  question  in  a  cause 
jurisdiction  on  appeal  is  in  the  Supreme  Court    p.  73. 

From  Perry  Circuit  Court;  (?•  W.  Cook,  Special  Judge. 

Action  by  the  American  Cannel  Coal  Company  against 
Emma  L.  Clark.  From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Transferred  to  Supreme  Court. 

Hatfields  &  Hemenwa/y  and  C.  A.  Weathers,  for  appel- 
lant 

Logsdon,  Chappell  &  Veneman  and  Patrick  &  Minor,  for 
appellee. 

EoBY,  J. — The  appellee's  amended  complaint  was  in  two 
paragraphs,  which  do  not  seem  to  be  materially  different  in 
effect;  the  substance  of  them  both  being  that  on  September 
20,  1866,  it  was  the  owner  of  certain  described  real  estate 
in  Perry  county,  and  conveyed  the  same  to  Katherine  M. 
Kolb,  the  appellant  having  title  and  possession  thereof 
under  and  by  virtue  of  conveyances  from  her  and  her  grant- 
ors; that  its  deed  to  said  Kolb  contained  a  reservation  as 
follows:  "Said  company  reserving  the  coal  and  mineral 
in  or  under  said  lands  with  the  right  of  way  thereto  and  the 
right  of  way  to  any  mine  or  mines  that  may  be  opened  or 
used  by  said  company,  its  lessees  or  assigns  on  other  lands, 
and  the  right  of  taking  and  using  any  or  all  of  said  land  for 
entries,  depots,  ways  or  other  purposes  convenient  for  min- 
ing and  transporting  minerals,  said  company  agreeing  to 
pay  for  actual  damage  to  the  improvement  that  may  be 
placed  on  said  land,  and  refund  the  price  paid  for  so  much 
of  said  land  as  may  be  taken  or  used;"  that  said  deed  was 
duly  recorded,  and  the  land  in  controversy  thereafter  sold 
and  conveyed  to  Abraham  Clark,  who  thereafter  departed 
life,  and  by  his  last  will  and  testament  hit  all  of  his  prop- 
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erty  to  the  appellant,  "and  said  defendant  being  the  owner 
of  the  surface,  though  requested  not  to  do  so,  has  asserted 
claim  that  a  certain  valuable  vein  or  stratum  of  fire-clay 
situated  underneath  said  land  is  not  mineral,  and  is  mining 
and  removing  the  same,  and  burning  it  into  pottery,  and 
destroying  plaintiff's  freehold  in  said  vein  or  stratum  of 
mineral  under  said  land,  which  was  by  it  reserved  in  said 
deed  of  conveyance ;"  that  it  is  the  owner  in  fee  of  all  the 
coal,  fire-clay,  and  all  minerals  in,  beneath  and  under  the 
surface  of  said  real  estate.  The  prayer  is  that  the  defend- 
ant be  enjoined  from  mining  or  removing  any  part  of  said 
vein  or  stratum  of  mineral  from  under  said  land. 

The  appellant  answered  in  abatement  in  three  para- 
graphs. The  substance  of  each  is  that  the  plaintiff  sues  as  a 
corporation,  but  that  there  was  not  at  the  time  the  suit  was 
brought,  and  is  not  now,  any  such  corporation  in  existence. 
It  is  also  averred  that  the  American  Cannel  Coal  Company 
was  incorporated  by  special  act  of  the  legislature  in  1837 
for  a  period  of  fifty  years,  and  that  it  has  ceased  to  i9xist  by 
the  expiration  of  said  time. 

The  appellee  replied  in  three  paragraphs.  The  firsts  a 
general  denial;  the  second,  in  terms  as  follows:  "The 
plaintiff,  for  a  further  and  second  paragraph  of  reply  to  de- 
fendant's second  and  third  paragraphs  of  answer  in  abate- 
ment, says  that  it  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Indiana ;  that  it  was  char- 
tered by  an  act  of  the  legislature  of  the  State  of  Indiana, 
December  23,  1837,  for  a  period  of  fifty  years,  and  tliat  the 
title  of  said  act  by  which  said  corporation  was  created  is  as 
follows,  to  wit:  *An  act  to  incorporate  the  American  Can- 
nel Coal  Company.'  [Local  Laws,  1838,  p.  216.]  That 
said  charter  was  amended  by  an  act  of  the  legislature  of 
Indiana,  January  21,  1850,  and  the  title  to  said  act  which 
amended  plaintiff's  charter,  which  was  granted  by  an  act  of 
the  legislature  of  1837,  is  as  follows,  to  wit:  [*An  act  to 
amend]  "an  act  to  incorporate  the  American  Cannel  Coal 
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Company,"  approved  December  23,  1847  [1837],'  which 
said  amendatory  act  was  approved  January  21,  1850,    [Lo- 
cal Laws,  1850,  p.  450.]     That  in  1885  the  legislature  of 
Indiana,  by  general  act,  passed  a  law  establishing  provisions 
respecting  private  corporations  created  and  existing  at  and 
before  November  1,  1851,  and  that  said  act  was  entitled, 
'an  act  establishing  provisions  respecting  private  corpora- 
tions created  and  existing  at  and  before  November  1, 1851, 
for  the  purposes  of  mining  for  stone,  coal,  iron  ore,  and  other 
materials,  and  for  the  manufacturing  iron,  copperas  and  lum- 
ber, and  building  steam  and  flat.boats  for  the  transportation 
of  coal,  iron,  lumber,  and  other  products^  and  other  matters 
connected  therewith,  repealing  all  laws  inconsistent  there- 
with, and  declaring  an  emergency,'  which  act  was  approved 
April  2,  1885  [Acts  1885,  p.  121]  ;  that  said  act  provided 
that  any  corporation  desiring  to  avail  itself  of  the  provisions 
of  said  act  should  do  so  within  sixty  days  after  the  passage 
of  said  act,  by  resolution  of  the  board  of  directors  showing 
the  provisions  adopted,  which  resolutions  should  be  filed  in 
the  office  of  the  Secretary  of  State;  that  said  plaintiff  on 
May  30,  1885,  and  within  sixty  days  after  the  passage  of 
said  act,  duly  accepted  the  provisions  thereof  by  filing  with 
the  Secretary  of  State  of  Indiana  a  copy  of  its  resolutions 
by  its  board  of  directors,  accepting  the  provisions  of  said 
act  aforesaid;  that  said  plaintiff  has  since  then  and  to  the 
present  time  continued  to  perform  corporate  function  and 
exercise  corporate  rights,  and  is  now  exercising  corporate 
rights,  by  virtue  of  its  incorporation  under  said  general  act 
or  law  aforesaid.     Wherefore  said  plaintiff  prays  that  its 
incorporation  be  declared  valid  and  legal,  and  that  it  have 
judgment  for  costs  and  all  proper  relief." 

"The  plaintiff,  for  further  and  third  paragraph  of  reply 
to  defendant's  first,  second  and  third  paragraphs  of  answer 
and  plea  in  abatement,  says:  That  the  defendant  and  her 
grantors  negotiated  and  contracted  with  the  plaintiffs  as  a 
corporation,  and  that  at  all  times  mentioned  and  referred  to 
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in  the  defendant's  plea  in  abatement  herein,  and  in  the  com- 
plaint herein,  and  to  a  time  subsequent  to  the  bringing  of 
this  action,  the  said  defendant  treated  this  plaintiff  as  a 
corporation,  and  that  during  all  of  said  times  and  prior 
thereto  the  plaintiff  .was  and  is  now  a  corporation  under 
and  by  virtue  of  the  laws  of  the  State  of  Indiana;  that  dur- 
ing all  of  said  times  the  plaintiff  has  exercised  corporate 
functions,  and  has  done  and  transacted  business  with  the 
public  generally  as  a  corporation,  and  during  all  of  said 
time  said  corporation,  as  such,  has  had  its  corporate  officers 
and  office  in  the  county  of  Perry  and  State  of  Indiana,  and 
carried  on,  and  conducted,  all  of  its  business  as  a  corpora- 
tion under  its  corporate  name,  'The  American  Cannel  Coal 
Company,'  and  that  said  defendant  has  dealt  with  said 
plamtiff  as  such  corporation,  and  that  the  conveyance  and 
contract  in  this  action  mentioned  and  sued  on  was  made  by 
and  between  said  plaintiff  as  such  corporation,  and  said  de- 
fendant and  her  grantors,  and  that  in  the  making  of  said 
contract  and  conveyance,  and  at  all  times  prior  and  subse- 
quent thereto,  said  defendant  dealt  with,  contracted  and 
treated  with  this  plaintiff  as  a  corporation ;  that  no  infor- 
mation or  proceedings  of  any  kind  or  character  have  been 
institutted  to  dissolve  or  in  any  way  or  manner  affect  this 
said  corporation,  and  that  there  is  no  order  of  court  nor 
judgment  denying  or  abridging  the  rights  and  powers  of 
this  corporation ;  that  said  corporation  has  now,  and  has 
continuously  had  for  more  than  fifty  years  last  past,  a  legal 
corporate  existence,  all  of  which  was  during  all  of  the  times 
herein  mentioned  well  known  to  this  defendant  and  her 
grantors;  that  said  plaintiff  and  corporation  had  in  good 
faith  attempted  to,  and  complied  with  all  the  laws  and  re- 
quirements of  the  State  of  Indiana  to  create  it  a  valid  and 
l^al  corporation;  that  it  was  in  the  scope  and  power  of 
said  corporation  to  make  contracts  to  sell  and  convey  real 
estate,  and  to  do  many  other  acts  and  things ;  that  said  de- 
fendant and  her  grantors  received  the  benefits  and  property 
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described  in  the  deed  of  conveyance  mentioned  herein,  and 
have  ever  since  held  and  retained  the  same,  and  the  defend- 
ant is  now  in  possession  of  the  property  conveyed  by  the 
deed  as  set  out  in  the  complaint  herein.  Wherefore  the 
plaintiff  says  that  the  defendant  should  be,  and  is,  estopped 
to  set  up  any  claim  or  in  any  way  to  contest  or  deny  the  cor- 
porate existence  and  power  of  this  plaintiff  as  a  corpora- 
tion." 

Demurrers  were  overruled  to  the  second  and  third  para- 
graphs of  reply.  The  issue  in  abatement  was  thereupon 
submitted  to  the  court  which  found  for  the  plaintiff,  and 
rendered  judgment  that  the  defendant  plead  over.  Appel- 
lant filed  its  motion  for  a  new  trial,  stating  as  grounds  there- 
for that  such  finding  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law.  The  motion  was  overruled,  and  ex- 
ceptions reserved,  and  the  evidence  heard  upon  such  issue 
brought  into  the  record  by  bill  of  exceptions. 

1.  Appellant's  position  is  that  the  corporation  charterpd 
by  act  of  the  legislature  of  December  23,  1837,  has  ceased 
to  exist  by  reason  of  the  limitation  contained  in  said  act; 
that  the  act  of  May  20,  1885,  was  unconstitutional,  and  the 
attempt  to  continue  said  corporation  by  accepting  its  pro- 
visions was  therefore  ineffective. 

Appellee  contends,  according  to  its  reply,  that  appellant 
can  not  question  the  constitutionality  of  said  act  in  this 
proceeding,  for  the  reasons,  (1),  that  the  plaintiff  is  a 
de  facto  corporation,  and  therefore  impervious  to  collateral 
attack;  and,  (2),  that  appellant  is  estopped  from  denying 
its  corporate  existence. 

"If  an  association  assuming  to  act  as  a  corporation  has 
been  so  far  organized  in  compliance  with  the  law  as  to  be  a 
de  facto  corporation,  the  general  rule  is  that  its  existence  as 
a  corporation  can  not  be  collaterally  attacked,  either  by  the 
state  or  by  private  individuals,  although  its  organization 
may  have  been  so  irregular  and  defective  that  the  state 


NOVEMBER  TERM,  1904.  71 

Clark  t?.  American,  etc.,  Coal  Co. — 35  Ind.  App.  65. 

might  bring  a  direct  proceeding  against  it  to  oust  it  from 
the  exercise  of  corporate  powers. 

2.  "By  the  weight  of  authority,  an  association  is  a  de 
facto  corporation,  within  this  rule,  when  the  associates  have 
in  good  faith  attempted  to  organize  as  a  corporation  under  a 
valid  law,  and  for  a  purpose  authorized  by  the  law,  and  have 
colorably  or  apparently  complied  with  the  requirements  of 
the  law,  and  have  afterwards  assumed  to  exercise  corporate 
powers  under  the  law,  but  not  otherwise."  1  Clark  &  Mar- 
shaD,  Priv.  Corp.,  §80,  p.  226.  See,  also,  Ueaston  v.  Cincirir 
naih  etc.,  B.  Co.  (1861),  16  Ind.  275,  79  Am.  Dec.  430; 
Aurora,  etc.,  R.  Co.  v.  City  of  Lawrencehurgh  (1877),  56 
Ind.  80-87 ;  Crowder  v.  Town  of  Sullivan  (1891),  128  Ind. 
486,  13  L.  R.  A.  647;  Doty  v.  Patterson  (1900),  155 
Ind.  60. 

It  is  essential  to  the  existence  of  a  corporation  de  facto 
that  there  be  (1)  a  valid  charter  or  law  under  which  a  cor- 
poration with  the  powers  assumed  by  the  association  in 
question  might  be  formed ;  (2)  a  bona  fide  attempt  to  organ- 
ize as  a  corporation  under  such  charter  or  law;  (3)  a  color- 
able or  apparent  compliance  with  the  charter  or  law  in- 
tended as  conditions  precedent  to  corporate  existence;  (4) 
the  exercise  or  use  of  corporate  powers.  Doty  v.  Patterson., 
supra;  1  Clark  &  Marshall,  Priv.  Corp.,  §82. 

3.  It  is  abundantly  established  in  this  State  that  there 
can  not  be  a  corporation  de  facto  where  there  can  not  be 
one  de  jure.  Indiana  Bond  Co.  v.  Ogle  (1899),  22  Ind. 
App.  593,  72  Am.  St.  326 ;  Doiy  v.  Patterson,  supra;  Wil- 
liams V.  Citizens  Enterprise  Co.  (1900),  25  Ind.  App.  351 ; 
Farmers  Ins.  Co.  v.  Borders  (1901),  26  Ind.  App.  491. 

4.  It  therefore  necessarily  follows  from  this  principle 
that  there  can  not  be  a  corporation  de  facto  under  4i  statute 
which  is  unconstitutional,  for  an  unconstitutional  statute 
is  absolutely  void,  and  a  void  law  is  no  law.  Norton  v. 
Shelby  County  (1886),  118  TJ.  S.  425,  6  Sup.  Ct.  1121,  30 
L,  Ed.  178;   Walcott  v.  Wells  (1890),  21  Nev.  47,  24  Pac. 
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367,  37  Am,  St  478,  9  L.  K.  A.  59-63 ;  1  Clark  &  Marshall, 
Priv.  Corp.,  §82c. 

5.  A  corporation  is  dissolved  and  ceases  to  exist  when  its 
charter  expires,  unless  there  is  some  statutory  provision  to 
the  contrary,  for  there  is  no  longer  any  law  under  which  it 
can  exist  Brookville,  etc..  Turnpike  Co.  v.  McCarty 
(1856),  8  Ind.  392,  393,  65  Am.  Dec.  768 ;  Ft.  Wayne,  etc.. 
Turnpike  Co.  v.  Deam  (1858),  10  Ind.  563-565;  Morgan 
Y.  Lawrenceburgh  Ins.  Co.  (1852),  3  Ind.  285;  President, 
etc.,  V.  Hamilton  (1870),  34  Ind.  506;  Guaga  Iron  Co.  v. 
Dawson  (1836),  4  Blackf.  202;  1  Clark  &  Marshall,  Priv. 
Corp.,  §82c,  p.  247 ;  2  Clark  &  Marshall,  Priv.  Corp.,  §305. 

6.  If  the  appellee  is  a  corporation  de  jure,  it  is  so  by 
virtue  of  the  legislative  act  under  which  it  was  incorporated. 
If  it  is  a  corporation  de  facto,  it  is  so  because,  among  other 
things,  there  was  an  act  permitting  it  to  become  a  corpora- 
tion de  jure.  That  there  may  have  been  statutes  in  1885 
under  which  a  corporation  might  have  been  incorporated  for 
purposes  similar  to  those  pursued  by  the  American  Cannel 
Coal  Company  is  immaterial,  since  it  affirmatively  appears 
that  no  attempt  was  made  to  comply  with  the  provisions  of 
any  such  statute,  or  to  become  incorporated  thereunder. 
Snyder  v.  Studebaker  (1862),  19  Ind.  462-465,  81  Am. 
Dec  415;  Harriman  v.  Southam  (1861),  16  Ind.  190;  In- 
diana Bond  Co.  V.  Ogle,  supra;  In  re  Bank  of  Commerce 
(1899),  153  Ind.  460,  47  L,  E.  A.  489. 

7.  Neither  is  it  made  to  appear  that  there  was  any  gen- 
eral statute  permitting  an  organization  for  the  particular 
uses  specified  in  the  original  charter  of  the  coal  company. 
And  where  a  corporation  claims  the  right  to  exist  for  a  cer- 
tain purpose  it  must  show  that  it  was  organized  under  a 
statute  authorizing  the  creation  of  a  corporation  for  that 
particular  purpose.    Indiana  Bond  Co.  v.  Ogle,  supra.    ' 

Whether  the  appellee  attempted  to  become  a  corporation 
in  accordance  with  the  provision  of  a  law  by  which  it  might 
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have  so  done  must  therefore  depend  upon  the  validity  of  the 
act  of  1885. 

The  second  paragraph  of  reply  is  not  supported  by  any 
evidenca 

8.  The  American  Cannel  Coal  Company  was  in  1866  a 
corporation  de  jure  and  at  that  time  executed  its  deed  to  the 
appellant's  remote  grantor,  Kolb.  A  person  who  contracts 
with  an  organization  as  a  corporation  is  estopped  to  deny 
its  l^al  corporate  existence  at  the  date  of  his  contract 
JudaJi  V.  American,  etc.,  Ins.  Co,  (1853),  4  Ind.  333,  339. 
Such  estoppel  operates  to  prevent  a  denial  that  the  corpora- 
tion was  in  existence  at  the  date  of  the  contract  Ouaga 
Iron  Co.  V.  Dawson,  supra;  Morgan  v.  Lawrencehurgh  Ins. 
Co.,  supra;  BrookvUle,  etc..  Turnpike  Co.  v.  McCarty, 
supra;  Dobson  v.  Simonton  (1882),  86  N.  C.  492.  It  does 
not  appear  that  appellant  or  her  grantors  have  in  anywise 
dealt  with  the  plaintiff  in  this  action  as  a  corporation,  or 
otherwise  e^stopped  themselves  from  challenging  its  existence 
as  such,  which  therefore  depends  upon  the  validity  of  the 
act  of  1885. 

9.  The  constitutionality  of  a  statute  of  this  State  is 
therefore  in  question,  and  the  question  is  duly  presented. 
Exclusive  jurisdiction  in  such  cases  on  appeal  is  vested  in 
the  Supreme  Court  Acts  1901,  p.  565,  §9,  §13371  Bums 
1901. 

The  case  is  transferred  to  the  Supreme  Court. 


Carter  et  a.l.  v.  Carter. 

[No.  4,757.     Filed  November  1,  1904.     Rehearing  denied  January  13, 
1905.    Transfer  denied  March  10,  1905.] 

1.  Pleading. — Departure. — Where  plaintiff  declares  in  her  first  para- 
graph of  compl&int  upon  a  mutual  life  policy  payable  to  her,  and 
defendant  answers  that  the  insured  took  out  a  new  policy  afterward 
and  made  defendant  the  beneficiary,  and  the  defendant  also  files  a 
cro88^omplaint  on  his  policy,  and  she  answers  such  cross-complaint 
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and  replies  to  defendant's  ^nswer  by  setting  out  an  antenuptial  con- 
tract providing  that  in  consideration  of  marriage  the  insured  made 
her  the  beneficiary,  and  that  the  defendant's  policy  was  issned  in 
violation  of  the  insurer's  by-laws,  and  without  consideration,  and 
that  the  insured  at  the  time  of  procuring  defendant's  policy  was  of 
unsound  mind,  such  reply  was  not  a  departure,  and  if  it  had  been, 
it  would  be  harmless  as  the  facts  were  all  provable  under  the  answer 
to  the  cross-complaint,     p.  77. 

2.  Insurance. — Mutual  Life. — Beneficiary. — Rights. — ^A  beneficiary  of 
a  mutual  life  policy  does  not  acquire  by  reason  of  that  fact  alone  a 
vested  interest  in  such  policy,  since  the  assured  may  ordinarily  change 
the  beneficiary  at  will,  in  accordance  with  the  rules  of  the  order. 
p.  77. 

3.  Same. — Mutual  Life. — Rules. — Right  of  Member  to  Contract, — 
Where  the  rules  of  a  mutual  life  company  do  not  limit  a  member's 
right  to  contract,  he  may  contract  with  other  parties  as  his  interest 
may  dictate,  and  the  company  may  be  compelled  to  recognize  snch 
contract,     p.  78. 

4.  Same. — Mutual  Life. — Rules. — Beneficiary. — Contract. — ^Where  the 
rules  of  a  mutual  life  company  permitted  a  member  to  receive  a  new 
certificate  if  the  original  were  "lost  or  beyond  his  control,"  and  that 
fact  shown  by  affidavit,  and  a  member  executed  an  antenuptial  con- 
tract making  his  intended  his  beneficiary,  and,  after  marriage,  did  pro- 
cure his  certificate  payable  to  her,  and  afterward^  by  a  false  affidavit 
procured  a  new  certificate  payable  to  his  brother,  such  wife  is  the 
rightful  owner  of  such  insurance,  such  certificate  being  in  his  "con- 
trol" and  not  "lost."     p.  78. 

From  Floyd  Circuit  Court;  Perry  E.  Bear,  Special 
Judge. 

Action  by  Delia  L.  Carter  against  Gteorge  A.  Carter  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

L.  A.  Douglass  and  G.  H.  Yoigt,  for  appellants* 
Herter  &  Hester,  for  appellee. 

RoBY,  P.  J. — Suit  instituted  by  appellee  against  the  Su- 
preme Lodge  Knights  of  Honor,  William  H.  Carter  and 
George  A.  Carter.  The  supreme  lodge  filed  its  verified 
interpleader,  in  which  it  stated  upon  information  and  belief 
the  death  of  William  B.  Carter,  who  was  a  member  of  ita 
order,  and  admitted  its  liability  to  pay  to  the  proper  bener- 
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ficiary  the  sum  of  $2,000  on  account  thereof.  It  further 
alleged  that  it  was  unable  to  determine  to  whom  said  sum 
should  be  paid,  and  made  a  detailed  statement  of  facts  sup- 
portive of  such  conclusion.  Said  sum  was  ordered  to  be 
paid  into  court,  and  the  defendants  Carter  directed  to  set 
up  their  respective  rights  thereto.  The  lodge  made  such 
payment  and  was  discharged  from  further  liability.  There- 
after appellee  filed  ^'an  amended  and  supplemental  com- 
plaint" in  four  paragraphs.  The  first  paragraph  contained 
averments  showing  the  issuance  of  a  benefit  certificate  in 
said  lodge  for  $2,000  to  William  B.  Carter,  who  was  her 
husband,  the  same  being  payable  to  her  at  his  death,  and 
that  said  lodge  had  paid  said  sum  into  court  for  the  garty 
entitled  thereto,  ^^^lerefore,  etc.  A  copy  of  the  certificate 
was  filed,  appellee  being  named  therein  as  the  beneficiary. 

The  second  paragraph,  in  addition  to  the  foregoing  facts, 
sets  up  the  making  of  an  antenuptial  contract  between  appel- 
lee and  William  B.  Carter,  and  that  such  contract  provided, 
among  other  things,  that  he  should  make  over  to  her,  as  soon 
as  she  became  his  wife,  the  benefit  certificate  held  by  him 
in  said  supreme  lodge ;  that  she  thereafter,  in  consideration 
thereof,  did  marry  him,  and  that  in  compliance  with  his 
agreement  he  surrendered  the  certificate  then  held  by  him, 
and  procured  a  new  one  to  be  issued,  payable  upon  his  death 
to  her ;  that  said  certificate  is  in  force,  has  never  been  paid, 
and  that  she  is  entitled  to  said  sum. 

In  the  third  paragraph  a  conspiracy  between  appellant 
George  A.  Carter  and  said  William  B.  Carter  is  averred  to 
have  existed,  in  carrying  out  which  said  William  B.  Carter 
fraudulently,  and  without  her  knowledge,  procured  the  is- 
suance of  another  certificate  by  said  supreme  lodge,  payable 
to  George  A.  Carter,,  who  had  full  knowledge  of  the  certifi- 
cate held  by  her,  of  the  antenuptial  contract  aforesaid,  and 
who  gave  no  consideration  therefor. 

In  the  fourth  paragraph  it  is  further  charged  that  at  the 
time  William  B.  Carter  procured  the  issuance  of  the  last- 
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named  certificate  he  was  over  seventy-five  years  of  age,  of 
unsound  mind,  and  incapable  of  managing  his  own  affairs, 
as  George  A.  Carter  knew,  and  that  the  issuance  of  said  new 
contract  was  unduly  procured  by  him. 

Various  pleadings  were  filed  by  William  H.  Carter,  who 
was  an  original  defendant,  and  by  certain  interveners,  but 
none  of  such  parties  are  interested  in  this  appeaL  These 
pleadings  will  not,  therefore,  be  further  referred  to  and  the 
word  appellant  will  be  used  as  relating  to  George  A.  Carter 
alone.  Appellant's  demurrer  to  the  second,  third  and  fourth 
paragraphs  of  this  "amended  and  supplemental  complaint" 
was  sustained.  He  thereupon  filed  an  answer  to  the  first 
paragraph,  in  the  second  paragraph  of  which  he  admitted 
the  issuance  of  the  benefit  certificate  payable  to  appellee  as 
set  out  in  her  complaint,  and  in  connection  therewith  he 
avers  that  by  the  constitution  of  the  Knights  of  Honor,  a 
copy  of  which  is  filed  with  the  pleading,  it  is  provided  that 
"if  the  benefit  certificate  of  a  member  be  lost  or  beyond  his 
control,  the  member  may  in  writing  surrender  all  claims 
thereto,  and  direct  that  a  new  certificate  be  issued  to  him, 
payable  to  the  same  or  other  beneficiary,  in  accordance  with 
the  laws  of  the  order,  upon  making  affidavit  of  the  f acts^  and 
paying  a  fee  of  fifty  cents,  to  be  forwarded. by  the  subordi- 
nate lodge,  with  the  aflS^davit  to  the  supreme  reporter." 
Facts  are  further  pleaded  showing  a  compliance  by  William 
B.  Carter  with  the  terras  of  said  provision,  and  the  issuance 
in  accordance  therewith  of  a  new  certificate  payable  to  appel- 
lant Appellee,  replying  to  this  paragraph  of  answer,  the 
other  paragraphs  not  being  material  at  this  time,  set  up  the 
same  facts  in  substantially  the  same  form  as  in  those  para- 
graphs of  her  complaint  to  which  demurrers  had  been  sus- 
tained. Appellant  also  filed  a  cross-complaint,  in  which  he 
counted  upon  the  benefit  certificate  in  terms  made  payable  to 
him,  and  issued  in  place  of  the  certificate  sued  upon  by  ap- 
pellee. Appellee,  in  answering  such  cross-complaint,  dupli- 
cated, except  as  to  formal  parts  thereof,  those  paragraphs  of 
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the  complaint  to  which  the  demurrer  had  previously  been 
sustained  and  the  corresponding  paragraphs  of  her  reply 
filed  by  her.  Demurrers  to  these  pleadings  were  overruled. 
The  case  was  submitted  to  trial.  Judgment  was  rendered 
for  appellee  that  she  have  and  recover  the  $2,000  in  the 
hands  of  the  clerk,  and  that  she  recover  her  costs. 

1.  No  attempt  has  been  made  to  bring  the  evidence  to  tliis 
court  The  sole  questions  presented  are  those  arising  upon 
the  pleadings.  Appellant  asserts  that  the  replies  to  his  an- 
swer which  set  up  a  right  to  the  fund  in  controversy  by 
virtue  of  the  antenuptial  agreement  are  departures,  and  that 
the  demurrers  to  them  should  have  been  sustained,  the  right 
relied  upon  in  the  complaint  being  only  that  arising  from 
the  certificate.  If  the  order  in  which  such  facts  were  pre- 
sented was  erroneous,  the  error  was  invited  by  appellant^ 
his  demurrer  having  been  sustained  to  those  paragraphs  of 
complaint  based  tipon  the  antenuptial  contract  It  was  also 
a  harmless  one  in  so  much  as  the  same  facta  admissible  under 
the  averments  of  tlie  reply  were  also  provable  under  appel- 
lee's answer  to  appellant's  cross-complaint  Whiteley,  etc., 
Co.  V.  Bevington  (1900),  25  Ind.  App.  391.  But  the  new 
matter  set  up  in  reply  tended  to  avoid  the  new  matter  in 
the  answer — i.  e.,  the  issuance  of  a  certificate  superseding 
that  held  by  appellee  steted  in  the  answer — and  it  was  there- 
fore proper  matter  to  reply.  §360  Burns  1901,  §357  R.  S. 
1881. 

2.  The  substantial  argument  made  by  appellant  is,  how- 
ever, based  upon  the  assumption  that  he  has  a  right  to  assert 
the  same  defenses  against  appellee's  claim  to  the  fund  which 
the  supreme  lodge  might  have  asserted  against  her  in  an 
action  upon  the  certificate. to  which  the  other  claimants 
were  not  parties.  It  is  undoubtedly  true  that  the  beneficiary 
in  such  certificate  does  not  acquire  by  reason  of  that  fact 
alone  a  vested  right  therein  (Masonic,  etc.,  8oc.  v.  Burkhart 
[1887],  110  Ind.  189)  ;  and  that  the  member  had  power  to 
change  the  beneficiary  in  accordance  with  the  rules  of  the 
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order.    Milner  v.  Bowman  (1889),  119  Ind.  448,  5  L.  R. 
A.  95. 

3.  These  propositions  are  not  of  controlling  importance 
in  this  case.  Appellee's  claim  to  the  fund  does  not  depend 
upon  them.  No  provision  of  the  constitution  of  the  order 
purports  to  limit  the  right  of  its  members  to  contract  The 
member  may  contract  with  other  parties  as  his  interest  or 
choice  may  dictate,  and  in  a  proper  case  the  society  may  be 
compelled  to  recognize  such  contract  Smith  v.  National 
Benefit  Soc,  (1890),  123  N.  Y.  85,  25  N.  E.  197,  9  L.  R.  A. 
616;  Hellenberg  v.  District,  etc.  (1884),  94  N.  Y.  580; 
Leaf  V.  Leaf  (1891),  92  Ky.  166,  17  S.  W..354;  McGrew 
V.  McGrew  (1901),  190  111.  604,  60  N.  E.  861;  Webster  v. 
Welch  (1901),  68  N.  Y.  Supp.  55;  Jory  v.  Supreme  Cotm- 
cil,  etc.  (1894),  105  Cal.  20,  38  Pac.  524,  26  L.  R  A.  733, 
45  Am.  St  17. 

4.  The  power  of  changing  the  beneficiary  is  independent 
of,  and  does  not  destroy,  such  contract.  The  owner  of  real 
estate  has  the  absolute  power  of  alienation  thereof,  but  such 
power  does  not  invalidate  an  agreement  relative  to  its  future 
disposition,  and  a  conveyance  made  to  a  volunteer  does  not 
prevent  the  courts  from  decreeing  specific  performance  in 
a  proper  case.  The  provision  of  the  constitution  may  only 
be  invoked  "if  the  benefit  certificate  of  a  member  be  lost  or 
beyond  his  control.''  The  affidavit  upon  which  appellant's 
certificate  was  issued  was  untrue,  the  certificate  held  by  ap- 
pellee not  having  passed  beyond  his  control.  Holding  it  by 
virtue  of  a  consideration  and  a  contract,  the  possession  of 
such  certificate  by  appellee  was  equivalent  to  its  poeseesion 
by  the  member.    McOrew  v.  McGrew,  supra. 

No  reason  for  the  reversal  of  the  judgment  has  been  pp&- 
sented,  and  it  is  therefore  afiirmed. 
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Acme  Bedford  Stone  Compat^y 
V.  McPheteidge. 

[No.  4,948.    Filed  March  14,  1905.] 

1.  Master  and  Servant. — "Negligence, — Factory  Act. — ^The  maister  is 
liable  for  the  negligence  of  his  superintendent,  to  whose  orders  the 
plaintiff  employe  was  bound  to  conform,  and  did  so.    p.  81. 

2.  Plbadino. — Tort, — Joint  Defendants, — One  Taking  Advantage  of 
Error  Against  the  Other, — One  joint  defendant  can  not  take  advan- 
tage of  an  error  in  overruling  a  demurrer  to  a  complaint  against 
both  defendants,  when  the  complaint  is  sufficient  as  to  such  complain- 
ing defendant,     p.  81. 

3.  Same. — Complaint, — Injury  to  Servant, — Common  Law, — Safe 
Place, — In  an  action  by  the  servant  against  his  master  for  failure  to 
provide  a  safe  place  wherein  to  work,  it  is  necessary  at  common  law 
to  allege  that  such  master  knew  of  the  defect  and  that  the  servant 
did  not  know  thereof,  and  these  must  be  shown  affirmatively,  and  an 
averment  of  the  servant's  "belief  of  no  defect  is  not  equivalent  to 
an  averment  of  want  of  notice  of  such  defect,    p.  83. 

4-  Appeal  and  Error. — Eopceptions, — Joint  or  Several. — ^Where  de- 
fendants jointly  and  separately  demur  to  the  plaintifTs  first  and 
second  paragraphs  of  complaint  and  such  demurrer  is  overruled,  "to 
each  of  which  rulings  of  the  court  the  defendants  at  the  time  except," 
such  exception  is  several,    p.  83. 

From  Monroe  Circuit  Court;  David  J.  Hefron,  Special 
Judge. 

Action  by  Frank  McPhetridge  against  tlie  Acme  Bed- 
ford Stone  Company  and  another.  From  a  judgment  for 
plaintiff^  defendant  Stone  company  appeals.    Reversed. 

WiUiam  H.  Martin  and  Ira  C.  Batman,  for  appellant 
/.  E.  Henley,  for  appellee. 

RoBY,  J. — ^Appellee  began  this  action  against  appellant 
and  one  John  Rawle.  The  amended  complaint  on  which 
the  case  was  tried  was  in  two  paragraphs.  Demurrers  to 
each  of  them  were  overruled,  and  an  answer  in  general 
denial  filed.  A  verdict  for  $5,600  was  rendered  against 
both  defendants.    Motions  for  judgment  on  the  interroga- 
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tories  and  answers  thereto  notwithstanding  the  general  ver- 
dict were  oveiTuled,  The  motion  of  defendant  Eawle  for  a 
new  trial  was  sustained.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  against  it  upon  the 
general  verdict,  from  which  judgment  this  appeal  is  taken. 

Action  of  the  court  in  overruling  appellant's  demurrers 
to  each  paragraph  of  complaint  is  assigned  as  error. 

Appellee's  counsel  in  his  hrief  makes  the  following  state- 
ment: "Each  paragraph  of  complaint  states  a  good  Qauae 
of  action — the  first  under  the  employers'  liability  act  of 
1893,  and  the  second  under  the  common  law." 

The  substantial  averments  in  the  first  paragraph  are: 
That  the  defendant  on  June  18,  1901,  owned  and  operated 
in  Monroe  county  a  stone-quarry  and  mill,  including  an 
elevated  tramway  with  cars,  the  tramway  being  200  feet 
long,  60  feet  wide  and  25  feet  high,  upon  which  an  appli- 
ance dialled  a  "traveler"  was  operated,  its  use  being  to  lift 
and  move  blocks  of  stone  at  diflFerent  points ;  that  defendant 
employed  a  large  number  of  servants  in  the  business,  includ- 
ing appellee,  who  was  a  millwright  and  machinist^  his  duty 
being  to  construct  and  repair  the  machinery  and  appliances ; 
that  William  Roberts  was  employed  by  defendant  as  super- 
intendent of  said  plant,  and  had  full  charge  and  manage- 
ment thereof,  with  power  to  give  orders  and  compel  obedi- 
ence thereto;  that  appellee  was  subject  to  his  order,  was 
bound  to  and  did  conform  thereto;  that  he  was  ordered  by 
said  superintendent  to  go  upon  said  tramway  and  make  cer- 
tain repairs,  namely,  replace  worn  brake-blocks,  said  super- 
intendent also  ordering  that  all  machines  and  appliances 
connected  therewith  be  stopped  and  not  used  while  said  re- 
pairs were  being  made ;  that  the  traveler  was  stopped,  and, 
while  so  standing,  appellee,  in  obedience  to  said  orders,  went 
upon  said  tramway,  in  a  careful  manner,  to  make  said  re- 
pairs; that  while  thereon,  in  obedience  to  said  order,  said 
superintendent,  by  his  orders,  carelessly  and  negligently 
started  said  traveler  in  operation;  that  said  tramway  and 
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traveler  were  only  sufficient,  to  lift  and  carry  a  weight  of 
20,000  ponnds ;  that  the  traveler  was  then  and  there  negli- 
gently attached  to  a  stone  of  the  weight  of  45,000  pounds, 
which  stone,  in  obedience  to  the  orders  of  said  superintend- 
ent, was  carelessly  lifted  from  its  position,  its  entire  weight 
put  upon  said  tramway  and  traveler,  rendering  the  position 
occupied  by  appellee  exceedingly  dangerous ;  that  said  tram- 
way immediately  broke  and  gave  way  in  all  its  partSy  and  the 
entire  structure  fell  to  the  ground,  a  distance  of  thirty-five 
feet,  carrying  appellee  with  it;  that  the  place  where  appel- 
lee was  sent  was  a  dangerous  place  when  said  traveler  was  in 
use,  but  not  dangerous  when  not  in  operation ;  that  appellee, 
knowing  that  the  traveler  had  stopped  as  aforesaid,  and 
without  any  knowledge  that  it  would  be  started  while  he 
was  upon  said  tramway,  and  believing  that  it  would  be  left 
standing  until  repaired,  went  upon  said  tramway  in  obedi- 
ence to  said  orders,  and  while  then  and  there  in  the  exercise 
of  care  and  diligence,  with  no  knowledge  or  means  of  knowl- 
edge thereof,  said  traveler  was  put  in  operation  by  the  negli- 
g^ice  and  order  of  said  superintendent,  and  negligently 
overloaded  as  aforesaid,  and  then  and  there  broke  and  fell 
with  appellee,  whereby,  etc. 

1.  The  pleading  shows  that  appellee  was  injured 
through  the  negligence  of  a  person  in  the  service  of  appel- 
lant corporation,  to  whose  order  he  was  at  the  time  bound  to, 
and  did,  conform.  §7083  Bums  1901,  Subd.  2,  Acts  1893, 
p.  294,  §1;  Indianapolis  Oas  Co.  v.  Shumack  (1899),  23 
Ind.  App.  87;  Terre  HoAite,  etc.,  R.  Co.  v.  Eittenhouse 
(1902),  28  Ind.  App.  633.  The  criticisms  of  appellant's 
counsel  are  justified  by  some  of  the  language  used  by  the 
pleader,  but  we  do  not  think  that  they  are  applicable  to  the 
substance  of  the  pleading. 

2.  This  conclusion  applies  only  to  the  appellant,  shown 
by  averment  to  be  a  corporation  operating  in  this  State,  but 
it  can  not  take  advantage  of  error  in  overruling  the  de- 

VoL.  35—6 
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murrer  of  the  defendant  Rawle,  to  whom  §7083,  supra,  does 
not  apply.  Marsh  v.  Morris  (1893),  133  Ind.  548;  Wiley 
V.  Coovert  (1891),  127  Ind.  559;  Ewbank's  Manual,  §257. 
The  presence  of  superfluous  defendants  does  4iot  prevent  a 
plaintiff  from  obtaining  such  relief  as  he  is  entitled  to 
against  a  proper  defendant.  Jussen  v.  Board,  etc,  (1884), 
95  Ind.  567-571. 

The  second  paragraph  of  amended  complaint  contains  the 
same  substantial  averments  of  conditions  as  does  the  first, 
including  the  giving  by  the  superintendent  of  the  order  to 
repair,  and  its  observance  by  appellee.  It  is  then  averred : 
That  said  tramway  and  traveler  had  been  negligently  con- 
structed, in  that  (1)  a  defective  truss-rod  was  used  by  ap- 
pellant in  the  construction  of  said  tramway,  which  was 
thereby  weakened  and  made  unsafe;  (2)  that  said  entire 
tramway  and  traveler  were  made  of  timbers  old,  weak  and 
insufficient  for  such  purpose;  (3)  that  said  tramway  and 
traveler  were  only  sufficient  to  lift  a  stone  of  20,000  pounds, 
all  of  which  was  well  known  to  the  defendants;  (4)  that  ap- 
pellee, at  the  time  he  was  ordered  to  go  upon  said  tramway, 
was  working  on  the  extension  thereof,  away  from  all  ma- 
chinery and  appliances  in  and  about  said  plant,  and  in  a 
safe  place,  and  that  he  was  not  accustomed  to  work  upon 
said  tramway  while  said  traveler  was  in  use;  (5)  that  the 
place  where  he  was  thus  sent  was  a  dangerous  place  when 
said  traveler  was  in  use,  all  of  which  was  well  known  to  the 
defendants;  that  appellee,  believing  that  said  traveler  and 
attachment  thereto  would  be  allowed  to  stand  without  use 
until  the  repairs  should  be  made,  went  upon  said  tramway, 
in  a  careful  manner,  to  make  such  repairs;  that  while 
thereon  the  defendant,  without  his  knowledge  and  without 
warning  to  him,  connected  said  traveler  to  a  stone  weighing 
45,000  pounds,  and  lifted  the  same;  "that  by  said  careless- 
ness and  negligence  of  the  defendant  in  so  constructing  said 
tramway  and  traveler,  and  in  overloading  the  same  by  lift- 
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bag  said  large  and  heavy  stone,  said  tramway  and  traveler 
broke  and  gave  way  and  fell  to  the  ground,"  whereby,  etc 

3.  Where  a  recovery  is  sought  for  the  maater^s  neglected 
duty  with  reference  to  a  safe  place  to  work,  knowledge  of 
the  defect  by  the  master,  and  want  of  knowledge  thereof  by 
the  servant,  must  be  affirmatively  shown  by  the  complaint. 
These  propositions  are  so  thoroughly  established  that  the 
citation  of  authorities  to  sustain  them  may  be  excused. 
Cleveland,  etc.,  R.  Co.  v.  Parker  (1900),  154  Ind.  153; 
New  Kentucky  Coal  Co.  v.  Albaiii  (1895),  12  Ind.  App. 
497.  The  averment  of  appellee's  belief  is  not  equivalent  to 
an  averment  that  he  was  without  notice  of  the  fact  Ohio 
Valley  Coffin  Co.  v.  Goble  (1902),  28  Ind.  App.  362;  Indi- 
anapolis, etc..  Transit  Co.  v.  Foreman  (1904),  162  Ind.  85. 
Appellant's  demurrer  to  the  second  paragraph  of  complaint 
should  have  been  sustained. 

4.  The  appellee  makes  the  point  that  the  sufficiency  of 
a  single  paragraph  of  the  complaint  can  not  be  considered, 
there  having  been  but  one  exception  taken  to  the  rulings 
upon  the  demurrers.  The  demurrer,  the  ruling  thereon  and 
the  exception  thereto  were  as  follows:  "The  defendants 
jointly  and  severally  demur  to  each  the  first  and  second  par- 
agraphs of  the  amended  complaint  herein  separately  and 
severally,  and,  for  ground  of  demurrer,  say  that  neither  par- 
agraph of  said  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendants  or  either  of  them," 
''and  which  demurrers  are  each  by  the  court  overruled,  and 
to  each  of  which  rulings  of  the  court  the  defendants  at  tlie 
time  except,  and  the  defendants  now  file  their  answer,  which 
is  in  the  words  and  figures  following,  to  wit."  The  motion 
for  a  new  trial  by  the  defendant  Rawle  having  been  sus- 
tained, he  does  not  join  in  the  appeal  or  assignment  of 
error.  The  exception,  in  terms,  is  to  each  ruling  of  the 
court,  and  the  point,  therefore,  is  not  well  taken.  Other 
questions  discussed  will  not  likely  arise  upon  a  retrial,  and 
are  not,  therefore,  further  referred  to. 
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The  judgment  is  reversed,  and  the  cause  remanded,  with 
instmctions  to  sustain  appellant's  demurrer  to  the  second 
paragraph  of  amended  complaint 


Schreeder  v.  Werry  et  al. 

[No.  5,308.    Filed  March  14,  1905.] 

1.  Fraudulent  Convetances. — Husband  to  Wife, — Preference, — 
Stale  Debt. — ^The  husband  has  a  right  to  prefer  creditors  on  insol- 
vency, and  may  prefer  his  wife  when  it  is  done  honestly  in  the  pay- 
ment of  a  just  debt.     p.  85. 

2.  Appeal  and  Errob. — Evidence. — ^Although  the  evidence  may  ap- 
pear improbable  on  appeal,  yet  if  it  is  conflicting,  the  trial  court's 
finding  will  not  be  disturbed,  such  court  being  in  a  superior  position 
to  judge  of  the  credibility  of  the  witnesses,     p.  85. 

From  Warrick  Circuit  Court;  Elbert  M.  Swan,  Judge. 

Action  by  Rebecca  Schreeder  against  Frank  Werry  and 
wife.  From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

Edward  Gough,  for  appellant. 
E:J.  Crenshaw,  for  appellees. 

CoMSTOCK,  C.  J. — ^Appellant  brought  suit  to  annul  a  con- 
veyance made  by  Frank  Werry  to  his  wife,  Mary  Werry,' 
appellees,  and  to  subject  the  land  thereby  conveyed  to  the 
payment  of  a  judgment  held  by  appellant  against  the  said 
Frank  Werry.  The  appellees  contended  that  the  convey- 
ance was  not  fraudulent,  and  that  it  was  made  in  payment  of 
debts  for  money  loaned  by  the  wife  to  her  husband  in  1873 
and  1883.  The  court  found  for  the  defendants,  and  ren- 
dered judgment  in  their  favor  for  costs. 

Appellant  assigns  as  error  the  action  of  the  court  in  over- 
ruling her  motion  for  a  new  trial.  The  reasons  set  out  in 
the  motion  for  a  new  trial  are :  ( 1 )  That  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence;  (2)  that  the 
decision  of  the  court  is  contrary  to  law. 
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1.  The  learned  counsel  for  appellant  recognizes  the  rule 
that  a  debtor  may  prefer  his  creditors.  The  fact  iJaat  the 
creditor,  as  in  the  case  before  us,  is  the  wife  of  the  debtor, 
furnishes  no  exception  to  the  rule. 

2.  He  contends,  however,  that  the  evidence  shows  that 
appellee  Frank  Werry  was  not  indebted  to  his  wife,  appel- 
lee Mary  Werry,  and  that  the  deed  in  question  was  fraud- 
ulently made  by  the  grantor  and  fraudulently  accepted  by 
the  grantee.  The  evidence  as  to  the  consideration  for  the 
conveyance  was  introduced  by  appellee-  It  is  not  contra- 
dicted, and,  if  believed,  is  sufficient  to  sustain  the  judgment 
of  the  trial  court- 

The  counsel  for  appellant  insists  that  it  is  so  improbable 
as  to  be  unworthy  of  credit.  The  facts  testified  to  by  appel- 
lees are  not  such  as  would  characterize  the  transactions  of 
prudent  men  of  business,  but  it  is  a  matter  of  daily  observa- 
tion that  husbands  and  wives  are  not  always  discreet  in 
their  financial  dealings  with  one  another.  Often  the?r 
financial  methods  axe  irregular  and  lax.  A  husband  should, 
however,  be  allowed  even  the  belated  discharge  of  an  obliga- 
tion to  his  wife,  and  she  permitted  to  receive  from  him  pay- 
ment of  a  stale  claim.  Of  course,  the  whole  business  should 
be  honest*  A  portion  of  the  testimony  in  the  case  at  bar  in 
support  of  appellee  Mary  Werry's  claim  seems  wanting  in 
probability,  yet  the  trial  court  was  in  the  best  position  to 
determine  the  truthfulness  or  probability  of  her  evidence. 
That  he  gave  credit  to  her  story  is  manifest,  and,  accepting 
it,  there  is  a  preponderance  of  evidence  in  her  favor. 

Appellees  insist  that  no  question  is  presented  for  decision, 
because  the  evidence  is  not  properly  in  the  record.  Without 
passing  upon  this  question  we  have  read  the  evidence  and 
conclude  that  the  judgment  should  be  affirmed. 
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Daly  et  al.  v.  Gubbins  et  al. 

[No.  4,S«0.    Filed  March  14,  1905.] 

1.  Pleading. — Complaint. — Paragraphs  of. — Each  paragraph  of  a 
complaint  must  be  sufficient  within  itself.    Pw87. 

2.  Same. — Complaint. — Street  Improvement  Lien. — Foredosure. — ^A 
complaint  for  the  foreclosure  of  a  street  improvement  lien,  which 
fails  to  state  that  such  improvement  was  based  upon  the  petition 
of  the  owners  of  two-thirds  of  the  whole  line  of  lots,  or  that  such 
improvement  was  ordered  with  the  concurrence  of  two-thirds  of  the 
board  of  trustees  of  the  town,  or  that  any  notice  of  the  filing  of  the 
engineer's  report,  or  any  other  notice,  was  given  to  the  property 
owners,  is  not  sufficient  on  demurrer,     p.  87. 

3.  Municipal  Cohpobations. — Street  Improvements. — Notice. — Col- 
lateral Attack, — ^An  assessment  made  for  a  street  improvement  is 
void  and  may  be  collaterally  attacked  where  the  lot  owners  were 
given  no  notice  of  the  proposal  for  making  the  improvement,  or  of 
the  filing  of  the  engineer's  report,  or  of  the  time  and  place  for  tlie 
hearing  of  grievances,     p.  88. 

4.  Same. — Street  Improvements. — Assessments. — Notice. — Statutes. — 
An  assessment  for  a  street  improvement,  where  the  only  notice  given 
was  for  bids  for  the  making  of  such  improvement,  is  void,  since  such 
notice  does  not  provide  such  owners  an  opportunity  to  be  heard. 
p.  88. 

5.  .Ii'DGMENT. — Resting  on  Complaint  in  Three  Paragraphs. — Effect 
of  Bad  Paragraphs. — A  judgment  resting  on  a  complaint  in  three 
paragraphs,  one  good  and  two  bad,  can  not  be  upheld  where  it  does 
not  affirmatively  appear  that  the  judgment  rests  upon  the  good  para- 
graph,    p.  89. 

From  Delaware  Circuit  Court;  Joseph  G,  Leffler,  Judge. 

Action  by  Jolin  Gubbins  and  another  against  George 
Daly  and  another.  From  a  decree  for  plaintiffs,  defendants 
appeal.    Reversed. 

Frank  Ellis,  for  appellants. 
Templer  &  Templer,  for  appellees. 

Myers,  J. — This  was  an  action  to  foreclose  a  statutory 
lien  against  appellants'  property  abutting  on  Dill  street,  in 
the  to^\^l  of  Xormal  City,  on  account  of  an  assessment  for 
the  improvement  of  such  street     The  proceedings  for  this 
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improvement  were  instituted  and  sought  to  be  made  under 
the  provisions  of  the  act  of  1889,  known  as  the  Barrett  law, 
and  its  amendments.  Acts  1889,  p.  237,  §4288  et  seq. 
Bums  1901.  The  appellants,  as  abutting  lot  owners  on  the 
improved  part  of  such  street^  were  assessed,  as  estimated 
benefits  to  their  property  by  such  improvement,  the  sum  of 
$86.34. 

The  complaint  is  in  three  paragraphs.  A  motion  to  make 
tlie  second  and  third  paragraphs  more  definite  and  specific 
was  overruled.  A  demurrer  to  each  paragraph  was  over- 
ruled, and,  appellants  refusing  to  plead  further,  judgment 
was  rendered  against  them,  and  in  favor  of  appellees  in  the 
sum  of  $119.85. 

Appellants  here  assign  errors  challenging  the  ruling  of 
the  court  below  on  the  demurrer  to  each  paragraph  of  the 
complaint,  and  in  overruling  their  motion  to  make  the  com- 
plaint more  specific. 

1.  In  this  jurisdiction  each  paragraph  of  the  complaint 
must  stand  or  fall  upon  its  own  averments,  and  can  not  be 
aided  by  facts  alleged  in  any  other  paragraph.  Farris  v. 
Jones  (1887),  112  Ind.  498;  Silvers  v.  Junction  B.  Co. 
(1873),  43  Ind.  435;  Little  v.  Bocurd,  etc.  (1893),  7  Ind. 
App.  118.  The  fact  that  the  plaintiff  may  state  a  single 
cause  of  action  in  several  counts  or  paragraphs  does  not 
change  the  rule  requiring  each  paragraph  to  be  complete  in 
itself. 

2.  It  appears  from  each  paragraph  of  the  complaint  that 
all  that  part  of  Dill  street  between  Riverside  avenue  and 
Main  street  was  improved.  But  there  is  no  averment  in 
the  first  paragraph  to  the  effect  that  the  improvement  men- 
tioned in  appellees'  complaint  was  based  upon  a  petition 
signed  by  the  owners  of  two-thirds  of  the  whole  line  of  lots, 
etc,  as  provided  by  §4288,  supra;  nor  does  it  appear  that 
the  improvement  was  ordered  by  the  board  of  tnistees,  with 
the  concurrence  of  two-thirds  of  the  members  thereof,  as 
provided  by  §4292  Bums  1901,  Acts  1889,  p.  237,  §5 ;  nor 
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does  it  appear  that  any  notice  was  given  of  the  filing  of  the 
engineer's  report,  as  provided  by  §4294  Bums  1901,  Acts 
1899,  p.  63,  §2.  In  fact  it  does  not  appear  that  any  notice 
whatever  was  given  the  abutting  property  owners. 

3.  Appellees  refer  us  to  a  number  of  authorities  hold- 
ing that  a  decision  by  the  common  council  upon  jurisdic- 
tional facts  is  conclusive  against  -a  collateral  attack.  This 
is  true,  but  where  the  statute  provides  that  some  st^  must 
be  taken,  precedent  and  necessary  to  give  jurisdiction,  it 
must  appear  that  an  attempt  was  made  to  comply  with  such 
statutory  requirement.  In  the  case  at  bar  the  petition  filed 
by  the  property  owners,  defective  as  it  is,  the  board  of  trus- 
tees having  deemed  it  sufficient,  might  be  held  sufficient  as 
against  a  collateral  attack;  but  the  neglect  to  give  any 
notice,  defective  or  otherwise,  to  the  abutting  lot  owners 
goes  to  the  very  foundation  of  the  right  of  the  board  of 
trustees  to  make  the  assessment. 

The  abutting  lot  owners,  before  having  their  property 
subjected  to  a  lien,  were  entitied  to  be  heard.  They  were 
entitled  to  notice  of  the  proposal  for  making  the  improve- 
ment, and  to  notfce  of  the  filing  of  the  engineer's  report, 
and  of  the  time  and  place  for  hearing  grievances.  The 
town's  failure  to  give  such  notices  renders  their  action 
charging  the  property  owners  with  the  cost  of  such  improve- 
ment void.  The  action  of  the  town  in  this  regard  being 
void,  it  may  be  collaterally  attacked.  Brown  v.  Central 
Bermudez  Co.  (1904),  162  Ind.  452;  City  of  Greensburg 
V.  Zoller  (1901),  28  Ind.  App.  126 ;  Cleveland,  etc.,  R.  Co. 
V.  The  Edward  C.  Jones  Co.  (1898),  20  Ind.  App.  87. 

4.  As  to  the  second  paragraph  of  appellees'  complaint, 
the  only  notice  averred  is  a  notice  to  contractors  or  persons 
desiring  to  bid  on  making  the  improvement  described  in 
the  plans  and  specifications.  This  notice  can  not  be  said  to 
take  the  place  of  the  notice  required  by  §4294,  supra. 
Every  person  whose  property  is  to  be  burdened  with  a  street 
assessment  must,  as  a  jurisdictional  requirement^  be  given 
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an  opportunity  to  be  heard,  before  the  assessment  can  legally 
be  placed  against  his  property.  In  the  absence  of  this  op- 
portunity, the  order  making'the  assessment  is  void. 

5.    For  the  reasons  stated,  the  first  and  second  para- 
graphs of  the  complaint  are  fatally  defective.     The  defects 
pointed  out  in  the  first  and  second  paragraphs  do  not  appear 
in  the  third,  but  in  this  paragraph  we  find  no  averment  of 
any  contract  with  the  appellees  to  do  the  work  or  make  the 
improvement;  nor  that  after  the  board  advertised  for  bids 
ta  do  said  work  the  contract  was  let  to  any  one.     If,  by  re- 
solving all  doubts  in  favor  of  the  third  paragraph,  it  could 
be  held  good,  the  judgment  could  not  thereby  be  sustained, 
for  the  reason  that  it  does  not  affirmatively  appear  that  the 
judgment  rests  solely  on  this  paragraph.  .  Wabash  R.  Co.  v. 
Lackey  (1903),  31  Ind.  App.  103;  Orand  Lodge,  etc.,  v. 
Ball  (1903),  31  Ind.  App.  107;  Cannon  v.  Castleman 
(1900),  24  Ind.  App.  188. 

The  court  erred  in  overruling  appellants'  demurrer  to  the 
first  and  second  paragraphs  of  complaint 
Judgment  reversed. 


Reserve  Loan  Life  Insurance  Company- 
V.  Hockett, 

[No.  4,692.     Filed  March  14,  1905.] 

!•   Trial. — Conclusions  of  Law. — Exception, — Effect  of. — An   excep- 
tion to  the  conclusions  of  law  admits,  for  the  purposes  of  the  excep- 
tion, that  the  facts  are  correctly  found,  but  it  does  not  prevent  the 
exceptor  from  controverting  the  facts  by  a  motion  for  a  new  trial, 
p.  90. 
2.    iNsuBAifCE. — Life  Policies. — Eweoution. — Policies  of  life  insurance 
tagned  by  the  company  and  mailed  to  assured  on  April  0,  on  assured's 
application  of  April  5,  are  void  where  assured  died  on  April  8,  even 
though  such  policies  were  dated  April  5,  and  though  assured  had 
paid  therefor,  the  application  and  policies  showing  that  such  insur- 
ance shoald  not  be  effective  until  the  policies  were  delivered  to  as- 
sured in  good  health,    p.  90. 
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8.  Insurance.  —  Premium  Receipt,  —  Recitals.  —  A  premium,  receipt, 
given  to  assured  on  April  5,  stating  that  such  advance  payment  shall 
not  create  any  liability  against  the  company  until  a  policy  is  issued  on 
assured's  application,  does  not  make  valid  policies  issued  on  April 
9  and  dated  as  of  April  5,  where  assured  died  April  8.    p.  94. 

From  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Action  by  Maria  Hockett  against  the  Reserve  Loan  Life 
Insurance  Company.  From  a  judgment  for  plaintiff|  de- 
fendant appeals.     Reversed. 

Guilford  A.  Deitch  and  William  A.  Ketcham,  for  appel- 
*lant 

Kittinger  &  Diven  and  Ellison  &  Ellis,  for  apx)ellee. 

Robinson,  P.  J. — ^Appellee's  motion  to  dismiss  this  ap- 
peal was  postponed  until  final  hearing.  The  record  shows 
by  an  order-book  entry  that  the  bill  of  exceptions  was  filed 
on  September  15,  1902,  and  it  sufficiently  appears  that  the 
bill  had  been  signed  by  the  judge  before  it  was  filed. 

1.  A  party  who  excepts  to  the  conclusions  of  law  admits, 
for  the  purposes  of  his  exceptions,  that  the  facts  are  cor- 
rectly found ;  but  such  exceptions  do  not  conclude  him  from 
controverting  the  facts  in  the  finding  by  a  motion  for  a  new 
trial.  The  same  reasoning  that  gives  him  this  right  gives 
him  the  right  to  controvert  the  facts  stated  in  a  pleading, 
the  truth  of  which  he  has  admitted  by  a  demurrer.  The 
motion  to  dismiss  is  overruled.  Robinson  v.  Snyder 
(1881),  74  Ind.  110;  Gray  v.  Taylor  (1891),  2  Ind.  App. 
155. 

2.  This  was  an  action  by  appellee  upon  two  alleged 
contracts  of  life  insurance.  The  policies  were  issued  by 
appellant  upon  the  life  of  Harry  G.  Ilockett^  and  payable  to 
appellee.  Appellant  resisted  payment  on  the  ground  that 
the  policies  never  took  effect  during  the  lifetime  of  the 
insured.  Upon  a  special  finding  of  facts  the  court  stated 
conclusions  of  law  in  appellee's  favor,  and  rendered  judg- 
ment accordingly.     On  April  5,  1900,  Hockett  signed  an 
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application  to  appellant,  in  writing  and  print,  for  two  poli- 
cies of  insnrance  on  bis  life.  In  the  application  it  is 
stipulated  that  "the  policy  issued  hereon  shall  not  take  effect 
iinlefis  the  first  premium  is  paid  in  cash,  or  a  note  for  exten- 
sion of  time  for  such  payment  is  accepted  by  the  company 
at  its  home  office  at  Indianapolis,  Indiana ;  nor  unless  such 
policy  is  delivered  to  me  while  I  am  in  good  health."  Each 
policy  contains  the  provision  that  "this  policy  shall  not 
take  effect  unless  the  first  premium  is  paid  in  cash;  or  a 
note  for  extension  of  time  for  such  payment  is  accepted  by 
the  company  at  its  home  office  in  Indianapolis,  Indiana; 
nor  unless  the  insured  is  in  good  health  at  the  time  of  its 
delivery  to  him.''  The  policies  make  the  application  a  part 
of  the  contract 

The  application,  consisting  in  its  entirety  of  the  part 
above  mentioned,  together  with  certain  questions  submitted 
to  the  applicant  with  his  answers  thereto,  and  certain  ques- 
tions with  answers  by  the  examining  physician,  was  received 
at  the  home  office  of  the  appellant  on  Saturday  afternoon, 
April  7,  1900,  and  was  referred  to  appellant's  medical  di- 
HBctor  and  by  him  marked  "rejected".  On  Monday,  April 
9,  1900,  the  application  was  submitted  to  appellant's  secre- 
tary— ^who  passed  on  applications  for  acceptance  where  tliey 
had  been  rejected — ^who  overruled  the  decision  of  the  med- 
ical director  and  ordered  the  application  approved,  and  aft- 
erwards, on  the  same  day,  the  policies  were  prepared,  dated 
April  5,  1900,  duly  signed,  and  put  in  the  mail  at  about 
5 :30  p.  m.  The  polici^  were  received  by  appellee  on  tlie 
day  following.  The  applicant  died  on  Sunday,  April  8, 
1900.  The  annual  premium  on  each  policy  was  $6G.73. 
At  the  time  the  application  was  made  on  April  5,  1900, 
Hockett  executed  to  appellant  his  note  for  $333.65,  payable 
at  a  bank  in  this  State  five  years  after  date,  the  same  being 
for  five  annual  premium*,  and  also  paid  the  soliciting  agent 
$83.41  in  cash,  taking  af  receipt  which  contained  the  pro- 
vision:    "If  this  receipt  be  given  for  any  pa;^Tnont  in  ad- 
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vance  upon  a  policy  applied  for,  it  shall  not  create  any 
liability  on  the  said  company  until  the  application  for  said 
policy  shall  have  been  received  by  the  said  company  at  its 
home  office  in  Indianapolis,  Indiana,  approved  by  the  sec- 
retary of  said  company  and  a  policy  issued  thereon."  The 
note  and  money,  less  the  soliciting  agent's  commission,  were 
delivered  by  him  to  the  company  April  7,  1900.  On  April 
12,  1900,  a  firm  of  attorneys,  representing  the  estate  of  the 
insured  and  the  beneficiary,  notified  appellant  of  Hockett's 
death,  and  asked  for  blanks  for  proof  of  death.  Appellant 
replied  to  this  letter  April  16,  1900,  denying  liability  under 
the  policies,  on  the  ground  that  the  policies  were  never  in 
effect,  and  returned  the  cash  premium  and  note.  On  April 
25,  1900,  the  attorneys  notified  appellant  that  the  ben- 
eficiary refused  to  accept  the  money  and  note. 

The  material  facts  in  this  case  are  undisputed.  The 
application  was  made  and  premiums  paid  April  5,  1900 ; 
the  application  received  at  the  home  office  April  7,  1900, 
was  approved,  and  the  policies  issued' and  put  in  the  mail 
April  9,  1900.  The  applicant  died  April  8,  1900.  We 
find  no  evidence  in  the  record  that  the  application  was  re- 
ceived and  approved  by  appellant  on  April  7,  1900.  Nor 
do  the  facts  and  circumstances  disclosed  warrant  the  con- 
clusion that  it  was  then  approved.  Even  if  there  are  cir- 
cumstances that  tend  to  contradict  the  evidence  that  the 
application  was  rejected  on  April  7,  it  is  not  shown  that  it 
was  in  fact  approved  by  any  officer  of  appellant  on  that  day. 
However,  even  if  it  could  be  said  that  the  application  was 
approved  on  April  7,  a  conclusion  we  think  unauthorized, 
can  it  be  said  that  the  approval  of  the  application  changed 
the  force  of  the  stipulation  contained  in  the  application, 
and  the  policies?  We  think  not*  When  the  decedent,  in 
his  application,  made  a  proposal  to  become  insured,  he  stated 
tJiat  a  certain  cash  instalment  had  been  paid  to  make  the 
insurance  binding  upon  the  company  from  the  date  of  the 
delivery  of  the  policies;    and  he  agreed  that  the  policies 
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issued  on  the  application  should  not  take  effect  unless  the 
premiums  were  paid,  nor  unless  the  policies  were  delivered 
to  him  while  he  was  in  good  health.  Upon  compliance  with 
these  conditions  precedent  the  contract  of  insurance  was  to 
take  effect  The  first  was  complied  with — ^the  premiums 
were  paid.  The  second — as  indispensable  to  the  taking 
effect  of  the  policies  as  the  first — ^was  never  complied  with, 
•and  could  never  be  complied  with,  because  the  life  of  the 
applicant  sought  to  be  insured  had  ended  before  the  policies 
were  written  and  issued.  It  is  not  a  question  of  the  proper 
construction  to  be  given  a  doubtful  or  ambiguous  provision 
in  a  policy.  The  parties  had  the  right  to  contract  out  of 
their  negotiations  any  uncertainty  that  might  arise  as  to 
when  the  risk  should  attach  and  the  insurance  become  bind- 
ing upon  the  c(Miipany.  This  they  did.  While  negotia- 
tions for  insurance  were  commenced  when  the  application 
was  signed  and  the  premiums  paid  on  April  5,  yet  no  con- 
tract was  then  made;,  nor  was  it  the  purpose  to  contract 
afterwards  in  any  manner  other  than  by  policies  issued  by 
the  company  and  delivered  to  the  applicant  The  contract 
was  not  made,  in  any  event,  before  April  9,  and  at  that  time 
one  party  to  the  contract  was  dead,  and  the  subject-matter 
of  the  contract — ^the  life  regarding  which  the  contract  was 
made — did  not  exist  The  death  of  Hockett  on  April  8 
rendered  the  making  of  the  proposed  contract  of  insurance 
impossible.  The  fact  that  the  policies,  when  issued  on 
April  9,  were  dated  back  as  of  the  date  of  the  application, 
April  5,  is  not  controlling.  No  contract  of  insurance  was 
made  prior  to  April  8,  and  after  that  date  no  contract  could 
be  made  that  would  be  effective  from  any  date.  See  Rohlcc 
V.  Masonic  Life  Asm.,  etc.  (1902),  77  K  Y.  Supp.  1098; 
McClave  v.  Mutual  Reserve,  etc.,  Assn.  (1893),  65  N.  J.  L. 
187,  26  AtL  78;  Paine  v.  Pacific  Mut.  Life  Ins.  Co. 
(1892),  51  Fed.  689,  2  C.  C.  A.  i6d]IIawley  v.  Michigan 
Mut.  Life  Ins.  Co.  (1894),  92  Iowa  593,  61  K  W.  201; 
McMaster  v.  New  York  Life  Ins.  Co.  (1899),  99  Fed.  856, 
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40  C.  0.  A.  119;  Kohen  v.  Mutual  Reserve,  etc,  Assn. 
(1886),  28  Fed.  705;  Golcer  v.  Atlas  Accident  Ins.  Co. 
(1896),  (Tex.  Civ.  App.),  31  S.  W.  70S]  Rossiter  v.  Aetna 
Life  Ins.  Co.  (1895),  91  Wis.  121,  64  K  W.  876;  Alahama 
Gold  Life  Ir^.  Co.  v.  Mayes  (1878),  61  Ala.  163;  Cavr 
necticut  MuL  Life  Ins.  Co.  v.  Rudolph  (1876),  45  Tex. 
454;  Marks  v.  Hope  Mut.  Life  Ins.  Co.  (1875),  117  Mass. 
628 ;  Rogers  v.  Charter  Oak  Life  Ins.  Co.  (1874),  41  Conn. 
97;  Union  Cent.  Life  Ins.  Co.  v.  Pauly  (1893),  8  Ind. 
App.  85. 

3.  It  is  unnecessary  to  determine  whether  the  receipt 
given  for  the  premium  payments  in  any  way  contradicts  or 
afiects  the  provision  in  the  application  and  policies  relating 
to  the  delivery  of  the  policies,'  for  the  reason  that  the  receipt 
states  that  there  should  be  no  liability  until  the  policies  were 
issued,  and  the  court  finds  that  the  policies  were  not  issued 
until  April  9. 

From  the  facts  set  out  in  the  special  finding  it  appears 
that  as  there  was  no  contract  for  insurance  between  the 
decedent  and  the  appellant  company  there  is  no  liability 
upon  the  policies  upon  which  the  action  is  based.  A  con- 
clusion of  law  should  have  been  stated  in  appellant's  favor. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law. 


Ardery  et  al.  v.  Smith. 

[No.  5,062.     Filed  March  15,  1905.] 

1.  Intoxicating  Liquors. — Remonstrance. — Power  of  Attorney, — An 
attorney  duly  authorized  by  voters  may  execute  a  remonstrance  for 
them  against  the  granting  of  a  license  to  sell  intoxicating  liquors, 
p.  97. 

2.  Words  and  Phrases. — ** Signature,** — The  word  "signature"  means 
the  act  of  putting  down  one's  name  at  the  end  of  an  instrument  to 
attest  its  validity,     p.  97. 

3.  Intoxicating  Liquors.— 72cmon«*rancc. — Signatures  in  TppetcHU 
ing. — ^An  attorney  duly  authorized  to  sign  a  remonstrance  may  law- 
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"  '  ■  ■  ■        ■  '  ■  » 

fally  execute  the  same  by  having  the  names  signed  by  an  agent  or 
clerk  on  a  typewriter,    p.  97. 
4.     IirroxicATiNG  Liquors. — Remonstrance  for  Unfitneaa. — Any  voter 
may  resist  an  application  for  license  to  retail  intoxicating  liquors  on 
the  ground  of  the  applicant's  immorality  or  other  unfitness,     p.  98. 

From  Jennings  Circuit  Court;  William  Fitzgerald,  Spe- 
cial Judge. 

Application  by  Warren  A.  Smith  for  license  to  retail 
intoxicating  liquors,  against  which  Charles  Ardery  and 
others  remonstrate.  From  a  judgment  of  the  circuit  court 
granting  the  license,  remonstrants  appeal.     Reversed. 

George  F.  Lawrence  &  Son,  Thomas  C.  Batchelor  and 
Chester  A.  Batchelor,  for  appellants. 

Joseph  H.  Shea  and  Mark  Storen,  for  appellee. 

RoBT,  J. — On  February  7,  1903,  appellee  published 
notice  of  his  intention  to  apply  to  the  board  of  commission- 
ers of  the  county  of  Scott^  at  the  regular  session  to  be  begun 
and  held  on  the  first  Monday  of  March  in  said  year,  for  a 
license  to  sell  intoxicating  liquors  in  less  quantities  than  a 
quart  at  a  time,  with  the  privilege  of  allowing  them  to  be 
drank  on  the  premises  described,  in  the  town  of  Scottsburg, 
Vienna  township,  Scott  county,  Indiana.  On  February  27, 
there  was  filed  in  the  auditor's  office  of  said  county  a  re- 
monstrance, in  accordance  with  the  provisions  of  section 
nine  of  an  act  approved  March  11, 1895  (Acts  1895,  p.  248, 
§7283i  Burns  1901),  purporting  to  be  signed  by  372  resi- 
dent voters  of  said  township.  On  March  2  appellee  filed  in 
said  office  his  verified  application  for  license  in  accordance 
with  the  terms  of  the  notice,  and  also  a  verified  motion  to 
strike  from  the  remonstrance  the  names  of  341  persons. 
The  motion  was  overruled,  and  the  cause  continued  until  the 
6th  day  of  March,  at  which  time  appellants  Ervin  and 
Cline  filed  a  remonstrance  against  the  issuance  of  said 
license,  averring  therein  that  the  appellee  was  not  a  man  of 
good  moral  character,  and  setting  out  facts  tending  to  show 
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prior  violations  of  the  law  by  him.  The  board  found 
against  appellee  upon  the  general  remonstrance,  and  refused 
to  issue  a  licensa  Appellee  thereupon  appealed  to  the 
Scott  Circuit  Court  The  venue  of  the  case  was  changed 
to  Ripley  county,  and  again  to  Jennings  county,  where 
appellants  filed  a  motion  to  dismiss  the  application.  Such 
motion  was  overruled.  They  thereupon  demanded  a -trial 
by  jury  both  upon  the  general  remonstrance  and  the  sepa- 
rate remonstrance  of  Ervin.  and  Clina  Their  motion  to 
that  effect  was  overruled.  The  court  sustained  appellee's 
motion  to  strike  out  the  names  aforesaid  purporting  to  be 
signed  to  the  general  remonstrance,  and,  refusing  to  try  the 
issue  made  by  the  remonstrance  for  cause,  or  to  remand  said 
proceedings  to  the  board  of  commissioners  for  trial  thereon, 
proceeded  to  hear  evidence  in  support  of  such  application, 
refusing  to  permit  the  appellants  to  cross-examine  the  wit- 
nesses introduced  by  appellee,  or  to  offer  evidence  relative 
thereto,  and  rendered  judgment  granting  a  license  as 
prayed.  It  was  agreed  that  there  were  684  votes  cast  for 
Secretary  of  State  in  said  township  at  the  last  preceding 
general  election.  Appellants  filed  their  motion  for  a  new 
trial,  which  was  overruled. 

The  propriety  of  the  action  of  the  court  in  striking  out 
said  names  must  be  determined  with  reference  to  the  fol- 
lowing facts:  The  persons  whose  names  were  written  on 
said  remonstrance  had,  prior  thereto,  separately  executed 
instruments,  of  which  the  following  is  a  copy  of  one,  and 
sample  of  all,  to  wit:  "October  2,  1902.  I,  Charles 
Ardery,  the  undersigned,  resident  and  voter  in  Vienna 
township,  in  Scott  county,  Indiana,  do  hereby  respectfully 
authorize,  empower  and  request  Thomas  A.  Wilson  and 
William  H.  Cranford,  or  either  of  them,  to  sign  my  name 
to  any  and  all  remonstrance  or  remonstrances  against  per- 
sons who  may  give  notice  of  intention  to  apply  for  license 
to  sell  intoxicating  liquors  in  said  township,  and  also  prop- 
erly to  file  and  present  such  remonstrance  or  remonstrances 
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to  the  board  of  commissioners  of  said  county."  At  the 
time  said  remonstrance  was  prepared,  said  Wilson  was 
afflicted  with  erysipelas  in  his  right  hand.  He  caused  the 
341  names  aforesaid  to  be  written  on  the  remonstrance  by  a 
typewriting  machine,  which  was  done  in  his  presence  and 
under  his  supervision,  and  by  a  person  operating  said  ma- 
china 

1.  It  is  contended  in  support  of  the  action  of  the  trial 
court  in  striking  out  said  names:  (1)  "That  in  all  cases 
where  the  signature  of  any  person  is  required  by  law,  the 
proper  handwriting  of  such  person,  or  his  mark,  is  re- 
quired;" (2)  that  the  authority  so  conferred  upon  said 
Wilson  was  not  one  which  could  be  delegated  by  him.  That 
the  signature  may  be  made  by  an  attorney  duly  authorized 
is  no  longer  an  open  question.  White  v.  Furg.eson  (1902), 
29  Ind.  App.  144;  Ludwig  v.  Cory  (1902),  158  Ind.  582; 
Ragle  v.  Mattoz  (1902),  159  Ind.  584;  Fried  v.  Nelson 
(1902),  30  Ind.  App.  1.  The  right  of  the  attorney  to 
make  the  signatures  being  established,  the  only  further  ques^ 
tion  is  whether  he  did  so. 

2.  The  word  "signature"  is  defined  as  "the  act  of  put- 
ting down  a  mail's  name  at  the  end  of  an  instrument,  to 
attest  its  validity."  Bouvier's  Law  Diet,  tit..  Signature. 
'Words  traced  with  a  pen,  or  stamped,  printed,  engraved, 
or  made  legible  by  any  other  device,"  are  written.  Ander- 
son's Law  Diet,  tit.  Writing.  Hamilton  v.  State  (1885), 
103  Ind.  96-98,  53  Am.  Rep.  491. 

3.  It  being  beyond  question  that  the  attorney  had  a 
right  to  sign  the  instrument^  it  can  not  be  material  whether 
in  doing  so  he  used  a  pen  or  a  typewriter.  No  question  as 
to  the  delegation  of  authority  is  involved. 

In  Hamilton  v.  State,  supra,  under  a  statute  requiring  an 
instrument  to  be  signed  by  the  prosecuting  attorney,  it  was 
held  that  the  name  of  said  attorney  printed  at  the  bottom 
of  the  indictment  was  sufficient.  Williams  v.  McDonald 
(1881),  58  Cal.  527 ;  Hancock  v.  Bowman  (1874),  49  Cal. 
Vol.  36—7 
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413 ;  Pennington  v.  Baehr  (1874),  48  Cal.  565 ;  HerricJe  v. 
Morrill  (1887),  37  Minn.  250,  33  N.  W.  849,  5  Am.  St 
8^1;MezchenY.  More  (1882),  54  Wis.  214, 11  N.  W.  634. 

In  an  opinion  given  in  1824  by  William  Wirt^  then  At- 
torney-General, the  question  sniihmitted  being  whether  the 
Secretary  of  the  Treasury  was  authorized  by  a  statute  re- 
quiring warrants  to  be  drawn  and  signed  by  him  to  have 
his  name  impressed  thereon  by  means  of  a  copper  plate,  the 
following  language  was  used :  "There  would  be  great  diffi- 
culty in  maintaining  the  proposition  as  a  legal  one,  that 
when  the  law  required  signing,  it  means  that  it  must  be 
done  with  pen  and  ink.  No  book  has  laid  down  the  propo- 
sition, or  even  given  color  to  it  I  believe  that  a  signature 
made  with  straw  dipped  in  blood,  would  be  equally  valid 
and  obligatory;  and  if  so,  where  is  the  legal  restriction  on 
the  implement  which  the  signer  may  use  ?  If  he  may  use 
one  pen,  why  maj  he  not  use  several? — ^a  jwlygraph,  for 
example,  or  types — or  a  stamp.  *  *  *  The  law  re- 
quires signing  merely  as  an  indication  and  proof  of  the 
parties'  assent"  1  Opinions  of  Attorneys-General,  670. 
^he  quotation  is  an  apt  one,  as  applied  to  the  facts  now 
under  consideration.  The  typewriter  is  a  modem  con- 
venience. The  signature  made  by  it  was  in  this  case  the 
signature  of  the  attorney;  the  operator  being  in  fact  his 
agent,  exactly  as  the  keys  and  the  types  were  his  agents.  It 
has  the  same  validity  as  if  written  by  his  own  hand-^in- 
deed,  within  the  meaning  of  the  law,  it  becomes  his  proper 
handwriting.  Nye  v.  Lovrry  (1882),  82  Ind.  316;  Cray 
V.  Busenbarh  (1880),  72  Ind.  48.  It  follows  that  the  court 
erred  in  sustaining  the  motion  to  strike  from  the  general 
remonstrance  the  names  signed  thereto  in  typewriting.  It 
is  noted,  as  corroborative  of  the  conclusion  thus  reached, 
that  the  attorneys  for  appellee  have  signed  their  brief  in  this 
cause  in  typewriting,  and  not  otherwise, 

4.  The  statute  under  which  appellee  sought  to  procure 
a  license  provides  in  terms :     "And  it  shall  be  the  privilege 
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of  any  voter  of  said  township  to  remonstrate,  in  writing, 
against  the  granting  of  such  license  to  any  applicant,  on 
account  of  immorality  or  other  unfitness,  as  is  specified  in 
this  act"  §7278  Bums  1901,  §5314  R.  S.  ^881.  Appel- 
lants Ervin  and  Cline  having  availed  themselves  of  this 
right  by  filing  such  remonstrance  before  the  board  of  county 
commissioners  were  entitled  to  have  the  issue  thus  made 
tried  and  determined.  The  Jennings  Circuit  Court,  in 
denying  such  trial,  also  committed  a  reversible  error. 

Judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  herewith. 


Perdue  v.  Gill. 

[No.  5,161.    Filed  March  15,  1905.] 

1.  Appeal  and  Ebrob. — From  Commisnimers*  Court. — When  Cause 
Stands  for  Trial. — ^An  appeal  taken  from  commissioners'  court  during 
the  term  and  filed  in  the  circuit  court  during  a  term  thereof  stands 
for  trial  at  the  end  of  ten  days  from  the  filing  thereof,  no  summons 
being  necessary,    p.  101. 

2.  Courts. — Rules, — Construction, — The  construction  placed  upon  a 
rule  of  the  trial  court  by  the  judge  of  such  court  will  be  followed 
by  the  court  on  appeal,  unless  it  appears  there  has  been  a  gross  and 
injurious  peryersion  of  such  rule.     p.  101. 

3.  Same. — Rules, — Change  of  Venue, —  Time  of  Making  Application, 
— ^A  rule  of  the  trial  court  that  applications  for  change  of  venue  from 
the  judge  or  the  county  can  not  be  made  later  than  the  third  dny 
after  the  return  of  the  summons,  unless  for  cause  coming  to  the 
knowledge  of  applicant  afterward  which  must  be  disclosed  in  the 
application,  is  not  unreasonable  nor  contrary  to  law.    p.  102. 

4.  Intozigatinq  Liquors. — ^Application  for  License, — Notice. — Notice 
of  an  application  for  license  to  retail  intoxicating  liquors  is  required 
to  be  published  but  once.    p.  102. 

5.  AffbaIi  and  Error. — Appellate  Court  Rules, — Briefs, — Where  ap- 
pellant fails  to  set  out  in  his  brief  the  instructions  questioned  or  a 
concise  statement  thereof,  and  fails  to  set  out  the  evidence  or  a  con- 
cise statement  thereof,  as  required  by  Appellate  Court  rule  twenty- 
two,  clause  ^ve,  he  thereby  waives  any  questions  arising  on  the  in- 
structions or  the  evidence,    p.  103. 
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0.  Appeal  and  Ekekor. — Weighing  Evidence. — Where  the  eTidence,  in 
a  cause  triable  by  jury,  is  conflicting,  the  Appellate  Court  will  not 
disturb  the  verdict  or  finding,    p.  10^. 

7.  Same. — Brief*, — Where  complaint  is  made,  in  appellant's  brief,  of 
the  admission  of  certain  testimony,  but  the  same  is  not  mentioned. in 
the  motion  for  a  new  trial,  and  the  record  fails  to  show  that  such 
testimony-  was  introduced,  no  question  is  presented,     p.  103. 

From  Huntingtx>n  Circuit  Court;  James  0.  Branyan, 
Judge. 

Application  by  Harvey  Gill  for  license  to  retail  intoxicat- 
ing liquors,  against  which  Calvin  P6rdue  remonstrates. 
From  a  judgment  of  the  circuit  court  granting  a  license, 
remonstrant  appeals.     Affirmed. 

Fred  H,  Bowers^  for  appellant 

Kenner  &  Lucas  and  Simmons  &  Chiles,  for  appellee. 

Black,  J. — At  the  regular  session  of  the  board  of  com- 
missioners of  the  county  of  Huntington,  conunencing  Sep- 
tember 7,  1903,  the  appellee,  on  September  14,  1903,  pre- 
sented his  application  for  a  license  to  retail  intoxicating 
liquors  in  the  town  of  Warren,  Salamonie  township,  in  that 
county,  with  proof  of  publication  of  notice  thereof  one  time 
— on  August  14,  1903 — in  a  certain  weekly  newspaper  of 
general  circulation  in  that  county.  At  the  same  time  the 
appellant  appeared  by  his  attorney  and  presented  his  veri- 
fied motion  to  dismiss  the  application,  representing  himsejf 
therein  as  a  legal  resident  and  voter  of  that  township,  and 
attorney  in  fact  for  the  majority  of  its  legal  voters ;  and  he 
also,  as  a  legal  resident  and  voter  of  the  township,  presented 
a  remonstrance  for  cause,  signed  by  his  attorney  at  law. 
The  board,  September  15,  1903,  having  heard  evidence, 
sustained  the  remonstrance  and  dismissed  the  application. 
September  17,  1903,  the  appellee  filed  his  appeal  bond,  and 
on  the  next  day  the  transcript  on  appeal  and  the  papers  were 
filed  in  the  office  of  tlie  clerk  of  the  court  below,  in  a  regular 
term  of  that  court  which  commenced  September  7,  1903. 
Afterward,  in  the  same  term,  October  28,  1903,  the  remon- 
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strator  moved  for  a  change  of  venue  from  Huntington 
county.  The  court  overruled  this  motion  because  of  want 
of  compliance  with  a  rule  of  courts  as  follows :  "Applica- 
tion for  change  of  venue,  either  from  tiae  judge  or  from  the 
t!oxmty,  shall  be  made  to  the  court  on  or  before  the  third 
day  after  the  return  of  the  suipmons,  and  not  later,  unless 
the  cause  for  the  change  shall  come  to  the  knowledge  of  the 
party  asking  the  change  and  shall  be  so  shown  in  the  affi- 
davit asking  the  change."  No  excuse  for  failure  to  make 
earlier  application  was  shown  in  the  appellant's  verified 
motion.  The  question  as  to  the  correctness  of  this  action 
of  the  court  is  presented  here. 

1.  The  statute  (§5594d2  Bums  1901,  Acts  1899,  p. 
343,  §50)  provides  that  a  regular  session  of  the  board  of 
county  commissioners  shall  continue  only  so  long  as  the 
necessary  business  of  such  session  absolutely  requires.  It 
may  be  presumed,  if  necessary,  in  favor  of  the  action  of  the 
court  below,  there  being  nothing  shown  to  the  contrary,  that 
the  board  was  still  in  session  when  the  appeal  was  taken, 
and,  therefore,  that  no  summons  requiring  the  appellee  in 
the  court  below  to  appear  and  answer  the  appeal  was  neces- 
sary (§7862  Bums  1901,  §5776  R.  S.  1881);  and,  the 
papers  and  transcript  having  been  filed  in  the  office  of  the 
clerk  of  the  court  below  during  term  time  of  that  court,  the 
cause^on  appeal  stood  for  issue  and  trial  at  that  term,  after 
the  expiration  of  ten  days  from  the  day  on  which  the  same 
was  filed.     §525  Bums  1901,  Acts  1889,  p.  255. 

2.  The  court,  in  applying  its  rule,  treated  the  day  on 
which  the  cause  would  stand  for  issue  and  trial  without  a 
summons  as  it  would  treat  the  return  day  of  a  summons. 
It  would  seem  that  any  court  should,  in  general,  be  regarded 
as  capable  of  determining  the  meaning  and  applicability  of 
one  of  its  own  rules  in  a  particular  instance.  Where,  on 
appeal,  the  construction  which  the  court  below  placed  upon 
one  of  its  own  rules  of  practice  is  questioned,  there  should 
be  no  interference  by  the  appellate  court  with  such  construe- 
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tion,  unless  it  may  confidently  be  said  that  there  has  been 
a  gross  and  injurious  perversion  of  the  rula  Stanton  v. 
Kinsey  (1894),  151  111.  301,  306,  37  N.  E.  871;  Emns  v. 
Backer  (1886),  101  N.  Y.  289,  292,  4  N.  E.  516;  Higgins 
Carpet  Co.  v.  Latimer  (1896),  165  Pa.  St  617,  30  Ad.  • 
1050;  Baldwin  v.  St.  Louis,  etc.,  R.  Co.  (1888),  75  Iowa 
297,  39  N.  W.  507,  9  Am.  St.  479.  The  case  before  the 
court  was  one  within  the  purpose  which  the  rule  was  in- 
tended to  subserve,  and  we  can  not  conclude  that  the  court 
exceeded  its  right  of  construction  in  placing  the  case  within 
the  rule. 

3.  We  can  not  agree  with  appellant  that  the  rule  is  un- 
reasonable and  in  contravention  of  substantial  justice,  or 
repugnant  to  law.  It  did  not  deny  a  right  to  change  of 
venue  for  any  cause  specified  in  the  statute;  it  merdy 
limited  the  time  within  which  the  application  should  be 
made,  such  limitation  not  being  forbidden  by  the  statute. 

In  Thompson  v.  Pershing  (1882),  86  Ind.  303,  it  was 
held  that  there  was  no  error  in  overruling  an  application  for 
a  change  of  venue  not  in  compliance  with  a  rule  of  court 
requiring  all  applications  for  change  of  venue  to  be  made 
by  the  second  Tuesday  of  the  term-,  unless  good  cause  for 
delay  was  shown,  in  writing,  with  the  application.  See, 
also,  Jones  Y.  Dipert  (1890),  123  Ind.  594. 

In  Jones  v.  Rittenhouse  (1882),  87  Ind.  348,  it  was  held 
not  error  to  overrule  a  motion  for  a  change  of  judge  not 
made  in  time  as  prescribed  by  a  rule  providing  that  such 
application  would  not  be  entertained  after  Tuesday,  the 
second  day  of  the  term.  See,  also,  Lott  v.  State  (1890), 
122  Ind.  393. 

In  Anglemyer  v.  Blackburn  (1896),  16  Ind.  App.  352, 
it  wajs  held  that  the  court  had  power  to  make  a  rule  re- 
quiring an  application  for  a  change  of  venue  to  be  made 
before  issues  were  formed. 

4.  In  the  circuit  court  the  appellant  filed  a  motion  to 
dismiss  the  appellee's  application  for  a  license,  for  the 
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reason  that  the  notice  given  to  the  residents  of  Salam(mie 
township  of  his  application  was  not  sufficient,  in  that  it  was 
published  but  once  and  in  one  issue  of  a  newspaper,  named, 
of  Huntington,  Indiana,  and  in  no  other  paper.  It  is 
claimed  that  the  overruling  of  this  motion  was  erroneous. 
This  must  be  determined  by  reference  to  the  language  of 
the  statute  (§7278  Bums  1901,  §5314  R  S.  1881),  which 
is  as  followB:  ^'Any  male  inhabitant  over  the  age  of 
twenty-one  years,  desiring  to  obtain  license  to  sell  intoxi- 
cating liquors^  shall  give  notice  to  the  citizens  of  the  town- 
ship, town,  city,  or  ward  in  which  he  desires  to  sell,  by  pub- 
lishing, in  a  weekly  newspaper  in  the  county,  a  notice, 
stating  the  precise  location  of  the  premises  in  which  he 
desires  to  sell,  and  the  kinds  of  liquor,  *  *  *  at  least 
twenty  days  before  the  meeting  of  the  board  at  which  the 
applicant  intends  to  apply  for  a  license."  One  publication 
of  the  notice  in  a  newspaper  of  the  class  designated,  at  least 
twenty  days  before  the  meeting  of  the  board,  is  a  sufficient 
publication.  No  other  meaning  can  be  ascribed  to  the 
statute. 

6.  We  are  precluded  from  examination  of  the  instruct 
tions  given  to  the  jury  and  those  requested  and  refused, 
because  the  appellant  has  not,  in  his  brief,  set  them  out, 
nor  made  a  concise  statement  thereof,  in  compliance  with 
clause  five  of  rule  twenty-two  of  this  court  A  like  failure 
to  comply  with  the  rule  prevents  consideration  of  the  alleged 
cause  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence. 

6.  There  was  evidence  upon  which  the  jury  might  have 
found  that  the  appellee  was  an  immoral  man,  not  fit  to  be 
granted  a  license;  but  there  was  also  other  evidence  of  a 
contrary  tendency,  and,  however  much  we  might  be  inclined 
to  regard  the  evidence  as  not  preponderating  in  favor  of 
the  appellee,  it  is  not  within  our  province  to  weigh  the  evi- 
dence and  determine  as  to  its  preponderance. 

7.  In  the  statement  of  "errors  relied  on  for  reversal," 
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and  in  the  "propositions  or  points"  in  the  appellant's  brief, 
it  is  stated  that  the  court  erred  in  admitting  certain  alleged 
testimony  of  the  appellee,  reference  being  made  to  a  certain 
portion  of  the  bill  of  exceptions  containing  the  evidence. 
Upon  examination  of  the  motion  for  a  new  trial  and  of  the 
designated  portion  of  the  bill,  we  do  not  find  that  any  cause 
for  a  new  trial  was  based  upon  alleged  admission  of  such 
testimony,  or  that  such  testimony  was,  in  fact^  introduced. 
Judgment  affirmed. 


Oreen  v.  McGrew. 

[No.  4,889.    Filed  January  3, 1905.    Rehearing  denied  March  16,  1905.] 

1.  Eyn)ENCE. — Title, — Tac  Deeds. — Description. — ^A  tax  deed,  properly 
executed,  is  prima  facie  evidence  of  the  regularity  of  a  tax  sale  and 
of  a  fee-simple  title  in  the  grantee,  but  such  evidence  is  not  suffi- 
cient to  establish  title  where  the  description  in  such  deed  fails  to 
describe  the  land  with  reasonable  certainty,    p.  110. 

2.  Same. — Taw  Deeds. — Description  as  of  Record. — ^The  fact  that  the 
description  in  a  tax  deed  is  the  same  as  had  been  used  on  the  records 
for  taxation  for  many  years  will  not  cure  such  deed  when  such 
description  is  in  fact  insufficient,    p.  110. 

3.  Deeds. — Description. — Taxation, — A  defective  description  in  a  tax 
deed  is  fatal,    p.  111. 

4.  Same.  —  Taxes.  —  Certificate  of  Sale.  —  Records.  —  Description.  — 
Where  the  description  of  land  in  the  tax  records  and  the  certificate 
of  sale  is  inadequate,  a  tax  deed,  executed  pursuant  to  such  certificate, 
though  it  contains  a  complete  description,  is  void.     p.  112. 

5.  Taxation. — Mawims. — Applicability, — The  maxim  "de  tninitnis  non 
eurat  lew"  does  not  apply  to  tax  sales,     p.  112. 

6.  Same. — Taw  Sales. — Excessive  Amount,  of  Taxes. — Validity  of  Sale. 
— ^A  sale  of  lands  for  $43  taxes  is  void  where  the  correct  amount  of 
tax  was  $42.92,  six  cents  being  purposely  added  by  the  taxing  officers 
and  two  cents  being  unaccounted  for.     p.  112. 

7.  EvTOENCE. — Tax  Deed  Unattested  hy  Treasurer, — A  tax  deed  un- 
attested by  the  county  treasurer  is  not  prima  facie  evidence  of  title. 
p.  114. 

8.  Taxation. — Taw  Deeds. — Execution. — Special  Finding. — ^The  spe- 
cial finding,  in  order  to  support  the  execution  of  a  tax  deed,  must 
show  that  such  deed  was  signed,  witnessed  and  acknowledged  by  the 
persons  designated  by  statute,    p.  115. 
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9.  Trial. — Special    Finding. — Intendment. — ^A    special    finding    must  , 
contain  all  of  the  facts.     Nothing  can  be  supplied  by  presumptions 
or  intendments,    p.  115. 

10.  Taxation. — Tax  Deed. — Failure  of  Title. — Lien  for  Tame%. — A 
tax  deed,  void  as  to  the  conveyance  of  title,  carries  the  lien  of  the 
State  for  taxes,  and  such  taxes  become  a  lien  in  favor  of  the  grantee, 
p.  115. 

11.  Affeal  AifD  EiBBOB. — Reversal. — Petition  for  Rehearing. — Modifi- 
cation of  Mandate. — A  reversal  with  instructions  to  render  judgment 
for  appellant  will  be  modified  where  the  petition  for  a  rehearing 
shows  that  the  condition  of  the  parties  has  been  materially  changed 
since  the  trial  and  that  such  judgment  would  work  an  injustice, 
p.  115. 

From  Huntington  Circuit  Court;  Levi  Mock,  Special 
Judge. 

Action  by  William  McGrew  against  George  S.  Green. 
From  a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

Spencer  &  Branyan,  for  appellant 
Kervner  &  Lucas,  for  appellee. 

Black^  J. — ^The  appellee,  as  plaintiff,  recovered  judg- 
ment quieting  his  title  as  the  owner  in  fee  simple  to  certain 
real  estate,  described  in  the  judgment  as  follows :  "Begin- 
ning at  a  point  on  the  east  line  of  Cherry  street,  sixty-six 
feet  north  of  John  street,  running  thence  in  an  easterly 
direction  parallel  with  John  street  one  himdred  and  fifteen 
feetj  thence  northerly  at  right  angles  with  said  line  sixty- 
eight  feet,  thence  westerly  parallel  with  John  street  to 
Cherry  street  one  hundred  and  fifteen  feet,  thence  southerly 
along  the  east  line  of  Cherry  street  to  the  place  of  beginning 
sixty-eight  feet;  the  same  being  a  part  of  outrlot  No.  2  in 
the  original  plat  of  the  town  (now  city)  of  Huntington,  In- 
diana;" and  judgment  was  rendered  in  favor  of  the  appellee 
against  the  appellant  (defendant)  for  costs. 

The  court  made  a  special  finding,  in  which  the  following 
facts  appear:  March  28,  1892,  one  Murphy  and  his  wife 
conveyed,  by  warranty  deed,  to  the  appellant,  real  estate  in 
Huntington  county,  Indiana,  described  in  the  deed  as  in 
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the  judgment  herein,  which  deed  was  duly  recorded  March 
30,  1892,  in  the  recorder's  office  of  that  county,  and  was 
entered  of  record  in  deed  record  No.  66,  page  8,  of  the 
records  of  that  county.  The  appellant  has  never  been  a 
resident  of  this  State,  and  has  never  6wned  any  personal 
property  situated  in  this  State,  and,  at  the  time  of  the  find- 
ing, he  had  no  other  real  estate  in  that  county.  Out-lot 
No.  2  in  the  original  plat  of  the  town  (now  cily)  of  Hunt- 
ington, of  which  the  real  estate  described  above  is  a  part^ 
was  a  regularly  platted  lot  in  the  original  plat  of  that  town, 
and  the  original  plat  was  duly  recorded  in  the  recorder's 
office  of  that  county.  In  1849,  one  Kenower  was  the  owner 
of  the  whole  of  this  out-lot  No.  2,  and  he  afterward,  at 
different  times,  sold  and  conveyed  different  parcels  thereof 
to  various  purchasers,  describing  the  parcels  sold  by  metes 
and  bounds.  No  subdivision  or  plat  of  the  out-lot  has  ever 
been  made  or  recorded  in  any  public  office,  fixing  the  loca- 
tion or  size  of  these  different  parcels.  For  convenience  in 
listing  for  taxation,  the  county  auditor  "many  years  ago" 
assigned  to  each  of  these  parcels  certain  numbers,  running 
from  one  to  ten,  so  describing  the  parcels  upon  the  assess- 
ment list,  duplicates  and  advertisements  for  delinquent 
taxes ;  and  the  county  auditor,  without  making  any  record 
thereof,  for  his  own  convenience,  assigned  No.  9  to  the 
tract  in  the  out-lot  owned  by  the  appellant,  described  in  the 
judgment  herein.  It  was  found  that  after  the  several 
parcels  were  so  sold  by  Kenower,  and  prior  to  the  year  1860, 
they  were  numbered  from  one  to  ten,  inclusive ;  that  these 
numbers  were  adopted  by  the  several  owners  for  identifica- 
tion, and  by  the  auditor  and  taxing  officers  of  Huntington 
county  for  convenience  in  listing  and  assessing  taxes,  and 
that  this  system  of  numbering  "said  lots,  so  adopted,"  had 
been  maintained  for  such  purposes  ever  since,  and  the  real 
estate  so  described  in  the  judgment  herein,  and  so  conveyed 
to  the  appellant  by  Murphy,  "had  been  commonly  known 
and  designated  on  the  tax  duplicate  as  lot  No.  9  in  out-lot 
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No.  2  in  the  original  plat  of  the  town  of  Huntington,  for 
forty  years ;"  that  on  July  16,  1860,  John  Alexander  was 
the  owner  of  the  undivided  two-thirds  of  lots  No.  2  and  No. 
9  according  to  this  system  of  niunbering,  and  he  then  deeded 
to  Sylurius  W.  Alexander  an  interest  in  said  real  estate  By 
the  following  description:  "The  undivided  two-thirds  of 
lots  2  and  9  in  Kenower's  division  of  out-lot  No.  2  in  the 
original  plat  of  the  town  of  Huntington,  and  described  as 
follows :  Commencing  on  Jefferson  street  at  the  southeast 
comer  of  a  lot  or  tract  of  land  in  said  town  owned  by  David 
S.  Tuttlci,  running  thence  west  at  right  angles  with  Jeffer- 
son street  to  Cherry  street^  thence  southward  on  Cherry 
street  68  feet^  thence  at  right  angles  and  parallel  to  the  first 
line  of  Jefferson  street^  thence  north  on  Jefferson  street 
to  the  point  of  beginning;"  that  this  deed  was  recorded  in 
deed  record  O,  page  347,  of  the  records  of  Huntington 
county,  and  "is  of  the  title  deeds  through  which"  the  ap- 
pellant derives  his  title  to  the  real  estate  in  controversy; 
that  Sylurius  W.  Alexander  deeded  said  real  estate  to 
Keziah  E.  Alexander,  September  20,  1862,  as  recorded  in 
deed  record  Q,  page  459,  by  the  same  description;  that 
Mary  M.  Frume,  Angeline  A.  Irvin  and  her  husband,  and 
Maria  L.  Mills  deeded  said  real  estate  to  Edith  Alexander, 
September  1,  1869,  as  recorded  in  deed  record  Z,  page  573, 
by  the  same  description ;  that  Keziah  E.  Alexander  deeded 
to  Sylurius  W.  Aletxander  an  interest  in  said  real  estate  by 
the  following  description:  "Lots  2  and  9  in  out-lot  2  in 
the  town  of  Huntington,"  this  deed  being  dated  October  16, 
1866,  and  recorded  in  deed  record  No.  29,  page  370 ;  that 
Sylurius  W.  Alexander  deeded  said  real  estate,  November 
11, 1869,  to  Henry  Hessin  and  William  Hessin,  as  recorded 
in  deed  record  No.  29,  page  402,  by  the  same  description  as 
that  in  the  above-mentioned  deed,  recorded  in  deed  record 
O,  page  347.  It  was  found  that  "all  said  deeds  are  sev- 
erally parts  of  the  title  deeds  through  which"  the  appellant 
derives  his  title  to  the  real  estate  in  controversy;  that  in 
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the  years  1895  and  1897  the  real  estate  described  in  the 
deed  of  Murphy  above  mentioned  was  regularly  viewed  and 
appraised  for  taxation  as  required  by  law,  and  it  was  desig- 
nated in  such  appraisements  by  the  following  description : 
"Lot  No,  9  in  out-lot  No.  2  in  the  original  plat  of  the  town 
of  Huntington,"  and  it  was  so  listed  and  assessed  in  the 
name  of  the  appellant ;  that  this  real  estate  was  duly  entered 
on  the  auditor's  and  treasurer's  tax  duplicates  for  the  years 
1896  to  1899  inclusive,  in  the  name  of  the  appellant  and 
by  the  description  "Lot  9  in  out-lot  2  in  the  original  plat 
of  the  town  of  Huntington."  There  are  a  number  of  find- 
ings relating  to  sales  for  city  taxes  to  which  we  need  not 
further  refer,  inasmuch  as  the  conclusions  of  law  in  favor 
of  the  appellee  are  therein  expressly  based  upon  a*  convey- 
ance of  the  county  auditor,  and  we  may  confine  ourselves 
to  the  facts  relating  to  it. 

It  was  found  that  the  state  and  county  taxes  for  the 
years  1896  and  1897  on  said  real  estate  were  returned  de- 
linquent for  nonpayment  of  said  taxes,  and  the  real  estate 
was  duly  advertised  for  sale  for  such  taxes  on  and  before 
February  13,  1898,  and  on  that  day  said  real  estate  was 
duly  sold  for  such  taxes,  and  was  purchased  by  the  First 
National  Bank  of  Huntington,  Indiana,  for  $43;  that  a 
penalty  of  six  cents  was  in  November  erroneously  added  to 
the  penalty  that  accrued  in  May,  and  the  true  amount  of 
delinquent  penalty  and  current  tax  due  at  the  time  of  the 
sale  was  $42.92 ;  that  said  purchaser  received  the  statutory 
certificate  therefor,  and  said  real  estate  was  described  in 
said  certificate  as  "In-lot  9  in  original  out-lot  2  in  the  dty 
of  Huntington,  Indiana."  The  real  estate  was  not  re- 
deemed from  this  sale,  and  February  21, 1901,  the  auditor  of 
Huntington  county  duly  executed  and  delivered  to  the  First 
National  Bank  a  tax  deed  for  said  real  estate,  which  tax 
deed  was  in  the  statutory  form,  and  conveyed  the  real  estate 
by  the  following  description :  "In-lot  No.  9  in  the  original 
out-lot  No.  2  in  the  city  of  Huntington,  Indiana,  as  de- 
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scribed  in  deed  record  No.  66,  page  8."  This  tax  deed  was 
recorded  February  22,  1901,,  in  deed  record  No.  84,  page 
609,  of  the  records  of  Huntington  county.  October  1, 
1902,  during  the  pendency  of  this  action,  said  First  Na- 
tional Bank  conveyed  all  its  right,  title  and  interest  in  the 
real  estate  so  conveyed  to  it  to  the  appellee,  *who  was  substi- 
tuted as  plaintiff  in  this  actic^n,  which  had  been  commenced 
by  the  bank  as  plaintiff  after  the  recording  of  its  tax  deed. 
The  court  further  found  that  the  tract  described  in  the 
deed  of  Murphy  was  the  same  as  lot  No.  9  in  out-lot  2,  and 
was  the  property  which  was  duly  listed  for  taxation  in  the 
county  offices  for  the  years  1895  to  1902  inclusive;  that  this 
tract  was  regularly  listed  and  assessed  for  taxation  for  each 
of  the  years  from  1895  to  1902  in  the  books  of  the  auditor 
of  said  county  in  the  name  of  iJie  appellant,  and  under  the 
description  "Lot  9  in  out-lot  2  in  the  original  plat  of  the 
town  of  Huntington."  It  was  found  that  the  appellee  had 
paid  certain  taxes  and  street  improvement  assessments,  set 
forth  in  detail  in  the  finding.  It  was  also  stated  in  the 
finding  that  "Lot  9  in  out-lot  2  in  the  original  plat  of 
the  town  of  Huntington,"  is  a  description  which  has  been 
carried  on  the  records  and  throiigh  the  deeds  of  Hunting- 
ton county  for  more  than  forty  years,  "and  that  such  de- 
scription and  that  set  out  by  deed  record  No.  66,  page  8 
[the  deed  of  Murphy  to  the  appellant],  and  the  tax  deeds  of 
the  plaintiff  in  this  case,  is  suflicient  to  locate  and  definitely 
describe  the  land,  and  that  a  competent  surveyor  can  locate 
the  same ;"  that  the  land  described  in  the  complaint  herein 
and  in  the  deeds  mentioned  in  these  findings  was  duly  sub- 
ject to  taxation  at  the  date  of  the  assessment  of  the  taxes 
thereon;  "that  the  taxes,  for  the  nonpayment  of  which 
the  land  was  sold,  were  unpaid,  and  that  the  land  had  been 
duly  assessed  for  the  taxes  for  which  it  was  sold,  and  that 
the  said  land  had  never  been  redeemed  according  to  law, 
and  no  certificate  in  proper  form  had  or  has  been  issued  by 
the  proper  officer  within  the  time  limited  by  law  for  paying 
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taxeSy  or  for  redeeming  from  sales  made  for  the  nonpayment  - 
of  taxes,  or  these  taxes,  stating  that  no  taxes  were  due  at  the 
time  such  sale  or  sales  were  made,  or  any  such  certificate 
issued  stating  that  the  land  in  controversy  was  not  subject 
to  such  taxation." 

The,  court  stated  the  following  as  conclusions  of  law: 

(1)  That  the  tract  of  land  described  in  the  deed  of  Murphy, 
as  above  shown,  is  the  same  real  estate  described  in  the 
various  public  records  for  the  collection  of  taxes  as  lot  No. 
9  in  outrlot  No.  2  in  the  original  plat  of  the  town  of  Hunt- 
ington, and  that  this  description  is  a  sufficient  description 
to  identify  the  real  estate  described  in  the  deed  of  Murphy ; 

(2)  that  the  deed  from  the  auditor  of  Huntington  county, 
dated  February  21,  1901,  to  the  First  National  Bank  of 
Huntington,  Indiana,  conveyed  a  good  and  sufficient  title 
to  certain  real  estate,  describing  it,  the  description  being 
that  above  set  forth  as  the  description  in  the  judgment 
herein,  and  in  the  deed  of  Murphy;  (3)  that  the  appellee 
is  the  owner  of  said  real  estate,  and  has  title  thereto  in  fee 
simple;  (4)  that  upon  the  facts  found,  as  above  stated,  the 
law  is  with  the  appellee,  and  he  ought  to  have  his  title 
quieted  in  and  to  the  real  estate  described  in  conclusion 
number  two,  above  set  out,  and  that  he  recover  of  the  appel- 
lant his  costs  in  and  about  this  cause  laid  out  and  expended. 

1.  Our  statute  (§8624  Bums  1901,  Acts  1891,  p.  199, 
§206)  provides  that  the  tax  deed,  executed  as  prescribed, 
shall  be  prima  facie  evidence  of  the  regularity  of  the  sale  of 
the  premises  described  in  the  deed,  and  of  the  regularity  of 
all  prior  proceedings,  and  prima  facie  evidence  of  a  good 
and  valid  title  in  fee  simple  in  the  grantee.  Such  prima 
facie  evidence  is  not  sufficient  to  establish  title  where  it  is 
affirmatively  proved  that  in  the  sale  or  conveyance  the  de- 
scription was  so  imperfect  as  to  fail  to  describe  the  land  or 
lot  with  reasonable  certainty.  Brown  v.  Reeves  &  Co. 
(1903),  31  Ind.  App.  517. 

2.  If  the  descriptions  in  all  the  papers  and  books  and 
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advertisements  of  the  taxing  officers  prior  to  the  execution 
of  the  tax  deed  were  radically  insufficient,  we  apprehend 
that  the  mere  fact  that  those  officers  had  so  employed  such 
deecriptions  for  a  number  of  years  would  not  cure  them 
of  their  inadequacy  for  the  purposes  of  the  tax  deed.  The 
appellant  received  from  his  grantor  a  deed  of  conveyance 
in  which  the  real  estate  was  described  by  metes  and  bounds, 
and  was  stated  to  be  a  part  of  out-lot  No.  2  in  the  original 
plat  of  the  town  (now  city)  of  Huntington,  Indiana,  no 
reference  being  made  to  any  numbered  lot  or  in-lot  in  such 
outrlot  It  does  not  appear  that  he  had  any  notice  of  the 
designation  of  separate  parcels  of  the  out-lot  by  numbers, 
except  what^  if  any,  might  be  inferred  from  the  mere  use 
of  such  descriptions  by  the  taxing  officers,  and  the  existence 
of  such  numbers  in  certain  deeds  of  conveyance  from  owners 
of  some  portions  of  the  out-lot^  which  deeds  of  conveyance 
were  deeds  through  which  he  derived  hia  title.  Such  de- 
scriptions, so  far  as  they  employed  only  such  numbers  of 
lots  in  the  out-lot  to  indicate  the  property  conveyed,  were 
manifestly  misdescriptions.  The  only  ones  of  such  deeds 
shown  to  have  descriptions  by  metes  and  bounds  purported 
to  describe  lots  No.  2  and  No.  9  in  the  out-lot,  and  the  metes 
and  bounds  employed  indicated  for  the  two  lots  a  width 
the  same  as  the  one  parcel  conveyed  by  Murphy  to  the  ap- 
pellant>  and  it  can  not  be  known  from  such  description  of 
the  two  lots  by  metes  and  bounds  that  either  of  those  lots 
was  the  land  conveyed  to  the  appellant. 

3.  In  the  matter  of  description  of  real  estate,  there  is 
between  deeds  of  conveyance  executed  by  owners,  and  tax 
deeds  made  by  officers  and  based  upon  the  prior  perform- 
ance of  official  acts,  an  important  difference.  Faulty  de- 
scriptions in  the  deed  of  conveyance  of  an  owner  of  the 
land  may  serve  because  of  the  intention  of  the  parties  re- 
lating to  the  particular  real  estate  so  conveyed ;  but,  in  the 
case  of  a  tax  deed,  mere  intention  can  not  be  thus  effectual, 
and  mutual  mistake  will  not  cure  a  radically  insufficient 
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description.  It  is  not  impossible  that  one,  by  a  sufficient 
conveyance,  as  that  of  Murphy  to  the  appellant^  may  obtain 
a  good  title  to  land,  in  some  of 'the  conveyances  of  which, 
executed  more  than  twenty  years  earlier,  and  forming  links 
in  the  chain  of  title,  there  were  radically  defective  descrip- 
tions, which  would  be  inadequate  for  the  support  of  a  tax 
tida 

4.  It  will  have  been  observed  that,  in  the  execution  of 
the  tax  deed  in  question,  the  description  in  the  taxing  papers 
and  books  and  in  the  certificate  of  sale  given  by  the  auditor 
was  not  treated  as  an  adequate  description  for  the  tax  deed, 
and  there  were  added  thereto  the  words,  "described  in  deed 
record  No.  66,  page  8 ;"  reference  thus  being  made  to  the 
record  of  the  deed  of  Murphy  to  the  appellant  If  such  ad- 
dition were  legitimate,  such  supplementary  reference  would 
cure  the  inadequacy  of  the  preceding  portion  of  the  descrip- 
tion in  the  deed ;  but  if  in  all  the  previous  descriptions  of 
the  taxing  officers,  including  that  in  the  certificate  of  sale, 
there  was  insufficiency,  the  description  could  not  thus  bo 
made  good  in  the  deed.  See  2  Cooley,  Taxation  (3d  ed.), 
1000,  and  notes. 

5.  It  has  sometimes  been  held  that  in  tax  sales  the 
maxim,  de  minimis  non  curat  lex^  is  not  applicable^  and 
there  is  much  reason  for  such  a  rule,  for  there  is  no  satis- 
factory standard  for  determining  what,  in  such  case,  should 
be  regarded  as  a  very  small  sum ;  and  the  taxpayer  should 
be  strictly  protected  from  all  exactions,  however  small,  in 
excess  of  what  the  government,  by  due,  legal  processes,  has 
imposed  upon  him  as  his  share  of  the  public  burden.  The 
maxim,  when  deemed  applicable,  "is  one  to  be  applied  witli 
caution."     1  Cooley,  Taxation  (3d  ed.),  591, 

6.  If  the  addition  of  so  small  an  amount  as  eight  cents 
could  certainly  be  attributed  to  a  mere  miscalculation,  and 
therefore  could  be  regarded  as  unintentional,  we  might  be 
inclined  to  regard  it  as  unimportant  (see  Burt  v.  Ilasselm^an 
[1894],  139  Ind.  196)  ;   but  such  a  question  is  not  before 
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US,  for  here  it  appears  that  the  sum  of  six  cents  of  this 
amount  was  purposely  added ;  it  being  expressly  found  that 
"a  penalty  of  six  cents  was  in  November  erroneously  added 
to  the  penalty  that  accrued  in  May,  and  the  true  amount  of 
delinquent  penalty  and  current  tax  due  at  the  time  of  sale 
was  $42.92,"  instead  of  $43,  the  amount  for  which  the  real 
estate  was  purchased  at  the  tax  sale.  See  Evansville,  etc., 
R.  Co.  V.  West  (1894),  139  Ind.  254.  There  is  no  attempt 
to  account  for  the  additional  two  cents  of  the  excess.  As  to 
a  portion  of  the  excess,  there  is  an  affirmative  explanation 
inconsistent  with  its  legality.  It  is  not  a  case  of  a  trifling 
excess  in  amount  in  a  matter  between  individuals,  but  is 
one  of  the  sale  by  the  government,  for  its  own  benefit^  of 
private  property,  for  the  payment  of  a  sum,  a  portion  of 
which  taxing  officials  have  added  contrary  to  law.  If  such 
administrative  exaction  were  upheld  as  against  one  delin- 
quent landowner,  it  would  be  allowable  as  against  all  other 
such  landowners  in  the  taxing  district;  and  thereby  a  large 
amount,  in  the  aggregate,  might  be  imposed  and  taken  with- 
out authority  of  law. 

In  O'Brien  y.  Coulter  (1831),  2  Blackf.  421,  it  was  said, 
that  whenever  any  authority  is  given  to  any  person  or  officer 
of  law,  whereby  the  estates  or  interests  of  other  persons  may 
be  forfeited  and  lost,  such  authority  must  be  strictly  pur- 
sued in  every  instance;  that^  in  the  sale  of  land  for  taxes, 
every  substantial  requisite  of  the  law  must  be  complied 
with.  In  that  case,  a  sale  for  taxes,  small  in  amount,  where 
a  part  of  the  property  conveniently  and  reasonably  could 
have  been  detached  and  sold  separately,  was  held  invalid. 

In  Doe  V.  M'Quilkin  (1847),  8  Blackf.  335,  where  there 
was  a  sale  of  land  for  taxes,  amounting  to  $4.48,  of  which 
the  sum  of  eighty  cents  for  county  tax  was  not  sho^vn  to  bo 
authorized  by  law,  the  sale  for  tliis  reason  was  not  upheld. 
This  case  was  afterward  referred  to  as  holding  that,  unless 
the  land  was  liable  for  all  the  taxes  for  which  it  was  sold, 
Vol.  35—8 
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the  sale  could  not  be  sustained.  M'Quilkin  v.  Doe  (1848), 
8  Blackf.  581.  In  the  case  last  named,  a  sale  of  land  for 
road  tax,  county  tax  and  state  tax  could  not  pass  title,  be- 
cause the  statute  providing  for  the  road  tax  and  prescribing 
the  mode  of  its  collection  had  been  repealed.^ 

In  Hutchens  v.  Doe  (1852),  3  Ind.  528,  where  land  was 
sold  on  two  executions  issued  on  two  judgments  in  favor  of 
the  purchaser,  and  one  of  the  judgments  had  been  reversed 
as  to  the  costs,  and  the  sale  was  made  for  the  payment  of 
these  costs,  as  well  as  the  valid  portions  of  the  judgment^  it 
was  held  that  the  purchaser  did  not  acquire  titla  It  was 
said :  '^The  execution  plaintiff  caused  the  land  to  be  sold 
for  a  greater  amount  than  he  had  a  right  to  make  by  virtue 
of  his  executions,  and  as  he  is  not  a  bona  fide  purchaser  with- 
out notice,  he  can  take  nothing  by  his  purchase."  The  case 
was  said  to  be  analogous  to  a  sale  of  land  for  taxes  where 
Ihe  land  was  not  liable  for  all  the  taxes  for  which  it  was 
sold ;  referring  to  M'Quilkin  v.  Doe,  supra. 

In  2  Cooley,  Taxation  (3d  ed.),  955,  it  is  said:  "It  has 
been  shown  in  a  preceding  chapter  that  an  excessive  levy  is 
void,  whether  it  is  made  excessive  by  including  with  lawful 
taxes  those  which  are  unlawful,  or  in  any  other  manner. 
If  the  levy  should  be  void,  there  would  of  course  be  nothing 
to  uphold  a  sale.  And  if  a  valid  levy  were  to  be  increased 
afterwards  by  unlawful  additions,  the  sale  would  be  equally 
bad.  The  statutory  power  is  a  power  to  sell  for  lawful 
taxes  and  lawful  expenses,  and  if  it  is  exceeded  by  includ- 
ing unlawful  items  of  either  class,  the  power  is  exceeded 
and  its  exercise  is  invalid  in  toto  from  the  manifest  impos- 
sibility of  saving  the  sale  in  part  when  the  invalidity  ex- 
tends to  the  whole.  Nor  can  the  maxim  de  minimis  be 
applied  so  as  to  prevent  a  slight  excess  frwn  invalidating  the 
sale."  See,  also,  27  Am.  and  Eng.  Ency.  Law  (2d  ed.), 
837;  Key  v.  Ostrander  (1867),  29  Ind.  1;  Vail  v.  Mc- 
Keman  (1863),  21  Ind.  421. 

7.     A  tax  deed  not  witnessed  by  the  county  treasurer,  as 
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required  by  the  statute,  is  not  prima  facie  evidence  of  title. 
Oabe  V.  Root  (1884),  93  Ind.  256;  Armstrong  v.  Ilufty 
(1901),  156  Ind.  606;  Bowen  v.  Striker  (1885),  100 
Ind.  45. 

8.  In  Essex  v.  Myers  (1901),  27  Ind.  App.  639,  it  was 
said  that  in  a  special  finding  in  such  a  case  it  should  be 
stated  that  ihe  tax  deed  was  signed,  witnessed  and  acknowl- 
edged by  the  persons  designated  by  the  statute. 

9.  In  a  special  finding  all  necessary  facts  must  bo  stated 
with  reasonable  certainty,  leaving  nothing  to  be  supplied  by 
presumptions  or  intendments.  Hill  v.  Swihart  (1897), 
148  Ind.  319. 

10.  Though  by  the  auditor's  deed  of  conveyance  to  the 
appellee's  grantor  the  title  to  the  real  estate  did  not  pass, 
the  grantee,  and  through  him  the  appellee,  acquired  the  lien 
of  the  State,  and  he  may  be  granted  the  compensation  pro- 
vided by  the  statute  in  such  case  for  his  outlays. 

Judgment  reversed,  with  an  instruction  to  state  conclu- 
eiouB  of  law  in  accord  with  this  opinion. 

On  Petition  for  Rehearing. 

Black,  J. — 11.  It  has  been  suggested  in  the  appellee's 
petition  for  a  rehearing  that  since  the  finding  of  the  court 
below  the  appellee  has  paid  taxes  upon  the  real  estate  in  con- 
troversy. In  order  correctly  to  determine  the  amount  for 
which  the  appellee  is  entitled  to  a  lien  upon  the  real  estate, 
the  court  must  be  properly  informed  as  to  the  amount  of  all 
subsequent  taxes  paid;  and  the  special  finding,  therefore, 
does  not  show  sufficiently  all  the  facts  on  which  to  state  con- 
clusions of  law  anew.  In  order  to  give  occasion  for  the 
introduction  of  evidence  of  such  additional  facts,  we  modify 
the  mandate  made  on  the  original  hearing,  and  remand  the 
cause  for  a  new  trial 
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Spitzee  et  al.  v.  Miller  et  al. 

[No.  5,402.    Filed  March  16.  1905.1    * 

1.  Appeal  and  Ebbor. — ABsignmeni  of  Errors. — Specification  Includ- 
ing two  Errors. — A  specification  in  the  assignment  of  errors  that 
"the  court  erred  in  sustaining  the  demurrer  ♦  •  ♦  to  the  amended 
complaint,  and  in  rendering  judgment  against  appellants  upon  their 
failure  to  plead  further,"  presents  no  question,     p.  117. 

2.  Same. — Assignment  of  Errors. — Not  Specific. — A  specification  in 
the  assignment  of  errors  that  "the  court  erred  in  rendering  judg- 
ment against  the  appellants  upon  their  failure  to  plead  further*' 
presents  no  question,     p.  117. 

3.  Same. — Insu^cient  Assignment  of  Errors. — Dismissal. — An  appeal 
will  he  dismissed  where  the  assignment  of  errors  is  insufficient, 
p.  117. 

From  Howard  Superior  Court;  Walter  W.  Mount,  Spe- 
cial Judge. 

Action  by  Celian  Spitzer  and  another  against  Frank  D. 
Miller  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Appeal  dismissed. 

Willits  &  Yoorhis,  for  appellants. 

Bell  &  Purdum,  BlacJclidge,  Shirley  &  Wolf,  B.  C.  Moon 
and  C  B,  Masslich,  for  appellees. 

Black,  J. — The  two  appellants  were  tiie  plaintiffs. 
There  are  fifteen  appellees,  who  were  defendants.  There 
were  seven  demurrers  to  the  amended  complaint,  some  being 
separate  demurrers  of  single  defendants,  others  joint  de- 
murrers of  other  defendants.  There  are  fourteen  specifica- 
tions in  the  assignment  of  errors,  the  first  two  as  follows  : 
"(1)  The  court  erred  in  sustaining  the  demurrer  of  the 
Kokomo  Loan  &  Savings  Association  to  the  amended  com- 
plaint, and  in  rendering  judgment  against  appellants  upon 
their  failure  to  plead  further.  (2)  The  court  erred  in 
rendering  judgment  against  the  appellants  upon  their 
failure  to  plead  furtlier."     The  other  odd-numbered  speci- 
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fications  are  alike,  and  the  same  as  the  first,  except  that 
each  of  them  is  different  from  the  others  and  from  the  first 
as  to  the  name  or  names  of  demurring  defendants.  All 
the  other  even-numbered  specifications  are  the  same  as  the 
second,  the  same  supposed  error  being  thus  stated  in  the 
same  language  seven  times  in  the  assignment 

1.  The  first,  with  each  of  the  other  odd-numbered 
specifications,  attacks  here  as  erroneous  more  than  one 
action  or  ruling  of  the  court — the  sustaining  of  a  demurrer 
and  the  rendition  of  judgment  The  statute  (§667  Bums 
1901,  §655  R.  S.  1881)  and  rule  four  of  this  court  require 
that  an  assignment  of  error  shall  be  specific,  and  the  rule 
expressly  requires  that  each  specification  shall  be  complete 
in  itself.  Each  supposed  error  must  be  specified ;.  the  speci- 
fications must  be  distinct  Each  specification  in  itself  alone 
must  be  sufficient  to  require  the  court  on  appeal  to  review 
some  action  of  the  court  below,  and  it  must  not  be  addressed 
to  a  number  of  separate  supposed  errors. 

2.  The  even-numbered  specifications  do  not  relate  to  any 
specific  action  of  the  court  to  which  an  exception  was  saved, 
or  to  any  action  to  which  an  exception  could  be  taken  effec- 
tually. To  attack  here  a  judgment  which  would  follow  as 
of  course  upon  what  preceded  in  the  record,  some  proceeding 
must  have  been  taken  concerning  the  judgment  rendered  or 
to  be  rendered,  and  the  action  of  the  court  therein  should 
have  been  assigned  here. 

3.  It  thus  appears  from  an  inspection  of  the  assign- 
ment of  errors  that  this  court  can  not  look  into  the  record 
for  the  purpose  of  reviewing  any  action  of  the  court  below. 
The  entire  assignment  is  ineffectual.  It  raises  no  question 
for  decision  except  the  question  as  to  its  own  sufficiency. 
In  such  case  we  think  the  appeal  should  be  dismissed.  Coun- 
sel for  some  of  the  appellees  named  in  the  assignment  of 
errors  have  filed  a  motion  to  dismiss  the  appeal  fpr  other 
reasons,  which  need  not  be  examined. 

Appeal  dismissed. 
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Smith  et  al.  v.  Peters  et  al. 

[No.   4,284.     Filed  January  5,   1905.     Rehearing  denied  March  16, 

1905.] 

1.  Appeal  and  Error. — Term'time. — Parties, — How  Named  in  As- 
signment of  Errors, — Term-time  appeals,  taken  separately  by  several 
codefendants,  in  which  each  appellant  makes  his  coparties  below  ap- 
pellees, will  be  dismissed. 

From  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Drainage  petition  by  Edmon  H.  Peters,  against  which 
Mica j  ah  Smith  and  others  remonstrata  From  a  decree  for 
plaintiff,  defendants  appeal.    Appeal  dismissed. 

Byron  McMahan,  Kittinger  &  Divert  and  James  A.  Van 
Osdol,  for  appellants. 
Bagot  &  Bagot,  for  appellee  Peters, 

Bla.cb:,  J. — Edmon  H.  Peters  filed  his  verified  petition 
in  1898  for  the  tiling  of  an  existing  open  public  ditch, 
known  as  the  Thomas  B.  Eaton  ditch,  running  through 
lands  described,  in  Madison  county,  established  and  ordered 
to  be  constructed  in  1880,  by  the  board  of  commissioners  of 
that  county,  and  completed  under  and  by  order  of  that 
board,  and  thereafter  maintained  pursuant  to  law ;  describ- 
ing the  lands  assessed  for  the  construction  of  the  open  ditch, 
and  giving  the  names  of  the  owners  of  such  lands  (the  peti- 
tioner being  one  of  them)  and  also  setting  forth  the  names 
of  a  number  of  alleged  landowners,  with  descriptions  of 
their  benefited  lands,  to  whom  the  county  surveyor  had 
made  allotments  for  cleaning  the  ditch  and  keeping  it  in 
repair.  Afterward  the  petitioner  made  proof  of  service  of 
notice  of  the  filing  of  such  petition  on  a  number  of  persons. 
In  the  course  of  tlie  proceedings  a  number  of  remonstrances 
were  filed — by  Mica  j  ah  Smith,  William  lif.  Smith,  William 
Jeffrey  and  Morgan  Sebrell,  severally^  and  by  James  T. 
Smith,  John  F.  Smith  and  An?m  E,  Smith,  jointly.     The 
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court,  on  motion  of  the  petitioner,  struck  out  these  r^non* 
strances,  except  as  to  a  portion  of  the  remonstrance  of 
Mica j  ah  Smith,  alleging  that  the  work  was  not  completed 
according  to  plans  and  specifications,  as  to  which  portion 
the  motion  to  strike  out  was  overruled,  and  upon  this  por- 
tion of  the  remonstrance  of  Mica  j  ah  Smith  a  trial  was  had. 
The  court  overruled  his  motion  for  a  new  triaL  The  court 
also  overruled  a  motion  made  by  William  N.  Smith  to  set 
aside  the  order  of  the  court  and  to  modify  the  assessment  as 
to  his  lands. 

It  was  finally  adjudged  that  Mica  j  ah  Smith  take  nothing 
by  his  remonstrance,  and  the  report  of  the  drainage  com- 
missioneisi,  apportioning  the  cost  of  tiie  improvement 
against  the  lands  assessed  for  the  original  construction  of 
the  ditch  pro  rata  upon  said  assessment^  was  approved  and 
confirmed,  and  the  assessments  therein  made  were  adjudged 
to  be  a  lien  upon  the  respective  lands  therein  set  forth  for 
the  amount  assessed  against  each  tract  as  in  said  report  set 
forth.  The  remonstrators,  Micajah  Smith,  William  N. 
Smith,  James  T.  Smithy,  Anna  E.  Smith  and  John  F. 
Smith,  separately  prayed  an  appeal  to  this  courts  which  was 
granted,  and  an  appeal  bond  was  given  for  the  appeal  of 
Micajah  Smith,  another  for  the  appeal  of  William  N. 
Smith  and  another  for  the  appeal  of  James  T.  Smith,  Anna 
E.  Smith  and  John  F.  Smith.  Within  the  period  pre- 
scribed for  a  term-time  appeal,  a  transcript  of  the  record 
was  filed  in  this  court,  to  which  are  attached  three  assign- 
ments of  error  and  two  cross-assignments  of  error.  One 
assignment  is  made  by  Micajah  Smith  as  sole  appellant 
against  Edmon  H.  Peters,  William  N.  Smith,  William 
Jeffrey,  Morgan  Sebrell,  James  T.  Smith,  John  F.  Smith 
and  Anna  E.  Smith,  and  a  large  number  of  other  persons. 
Another  assignment  is  made  by  William  N.  Smith,  as  solo 
appellant  against  the  persons  made  appellees  in  the  assign- 
ment first  mentioned,  except  himself,  with  the  addition  of 
3ilicajah  Smith.    Another  assignment  is  made  by  Anna  E. 
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Smith,  James  T.  Smith  and  John  F.  Smith  as.  the  appel- 
lants against  the  persons,  except  themselves,  made  appellees 
in  the  first  assignment^  with  the  addition  of  Mica j  ah  Smith. 
One  of  the  cross-assignments  is  made  by  William  N.  Smith 
imder  a  title  wherein  the  parties  are  named  as  "Micajah 
Smith,  appellant^  v.  Edmon  H.  Peters  et  al.,  appellees." 
Under  like  title  the  other  cross-assignment  is  made  by 
Anna  E.  Smith,  James  T.  Smith  and  John  F.  Smith. 

1.  The  judgment  was  in  favor  of  the  petitioner,  and  no 
judgment  was  rendered  in  favor  of  any  party  except  the 
petitioner  against  any  other  party,  and  all  those  who  have 
assigned  errors  or  cross-errors  were  coparties  as  judgment 
defendants.  Under  the  statute  (§647a  Bums  1901,  Acts 
1895,  p.  179)  a  part  of  any  number  of  coparties  against 
whom  a  judgment  has  been  taken  may  have  a  term-time 
appeal,  wherein  it  is  not  necessary  to  make  parties  to  the 
appeal  the  other  coparties  not  appealing  from  the  judgment 
against  them,  or  to  name  them  either  as  appellants  or  as  ap- 
pellees in  the  assignment  of  errors;  and,  after  such  an 
appeal  by  a  part  of  the  coparties  has  been  perfected,  any 
other  coparty  not  joining  therein  originally  may  assign 
errors  for  himself  upon  the  record  at  any  time  while  the 
appeal  is  pending,  and  within  one  year  from  the  date  of  the 
final  judgment 

It  is  manifestly  contemplated  that  all  who  assign  errors, 
whether  originally  or  while  the  appeal  is  pending,  shall  not 
make  their  coparties  appellees,  but,  that  so  far  as  any  such 
coparties  are  named  in  the  assignment  of  errors,  they  shall 
be  named  as  appellants.  The  assignment  of  errors  being 
the  complaint  in  this  courts  it  should  not  name  as  appellees 
those  against  whom  no  relief  on  appeal  is  sought  Here 
there  were  three  appeal  bonds,  and  the  parties  giving  them, 
respectively,  assigned  errors  separately  on  one  transcript. 
They  could  not  properly  make  each  other  appellees,  for  none 
of  them  sought  any  relief  on  appeal  except  as  against  the 
petitioner,  and  we  could  not  ^ust^in  the  assignment  of  any 
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one  or  more  of  them  as  against  the  others"  so  assigning 
errors. 

Counsel  for  appellee  Edmon  H.  Peters  have  directed  our 
attention  to  these  anomalous  assignments^  and  have  insisted 
that  because  thereof  the  appeal  should  be  dismissed.  With- 
out considering  whether  or  not  a  proper  mode  of  procedure 
was  pursued  in  the  court  below,  we  can  not  regard  either  or 
all  of  the  assignments  of  error  as  properly  presenting  any 
question  for  decision  hera 

Appeal  dismissed. 


Supreme  Lodge  Knights  of  Honor  et  al. 
V.  Jones  et  al. 

[No.  4,508.     Filed  January  27,  1904.     Rehearing  denied  March  31, 
1904.    Transfer  denied  March  16,  1005.] 

1.  Triai.. — Quetiion  of  Law  or  Fact, — Duty  of  Court. — Where  the 
material  facta  of  a  case  are  not  in  dispute,  it  is  the  duty  of  the  court 
to  apply  the  law.    p.  123. 

2.  iNSUBAircE. —  Mutual  Benefit. —  Local  Treasurer. —  Agency. —  The 
local  officer  who  collects  the  dues  from  the  members  of  a  local  lodge 
and  transmits  such  dues  to  the  grand  lodge  is  the  agent  of  such 
grand  lodge,    p.  125. 

3.  Sake. — Mutual  Benefit. — Payment  of  Aaseasment  After  Default. — 
Estoppel — Agency. — ^The  fact  that  the  collector  of  dues  of  a  local 
lodge  has  collected  and  remitted  assessments  after  the  day  of  default 
does  not  necessarily  estop  the  grand  lodge  from  declaring  a  forfeiture 
for  subsequent  defaults,  since  an  agent  can  not  bind  his  principal  by 
his  unauthorized  acts.    p.  126. 

4.  Same. — Mutual  Benefit. — Nature  of. — Mutual  benefit  or  fraternal 
insurance  ordinarily  lasts  only  from  the  maturity  of  one  assessment 
to  the  maturity  of  another,  and  stipulations  to  insure  prompt  pay- 
ment are  of  the  substance  and  essence  of  such  contracts,     p.  129. 

5.  Same. — MutU€U  Benefit. — Duties  and  Obligations. — The  obligations 
of  the  beneficial  association  and  of  its  individual  members  are  recip- 
rocal, and  both  must  comply  with  the  constitution  and  laws  of  such 
association,    p.  130. 

6.  SaiOs.  —  Mutual  Benefit.  —  By-Laws.  —  Assessments.  —  Failure  to 
Pay. — Where  the  by-laws  of  a  beneficial  association  provide  that  "a 
member  failing  to  pay  any  assessment  required  by  law,  shall  stand 


122        APPELLATE  COURT  OF  INDIANA, 

Supreme  Lodge,  etc.,  v.  Jones — 35  Ind.  App.  121. 

suspended,  and  shall  not  thereafter  be  entitled  to  the  benefit  of  the 
widow  and  orphans'  benefit  fund*'  unless  reinstated,  a  member  fail- 
ing to  pay  an  assessment  due  and  payable  March  1,  ia  not  in  *'good 
standing"  on  March  10.     p.  130. 

7.  Agency. — Death  of  Principal. — Revocation. — ^Thc  death  of  the 
principal  revokes  the  authority  of  his  agent,    p.  131. 

8.  Insurance.  —  Mutual  Benefit.  —  AssessmenU.  —  Payment  After 
Death, — ^Payment  of  an  assessment  after  the  death  of  assured  by 
the  beneficiary  will  not  revive  a  forfeited  contract  of  beneficial  in- 
surance,   p.  131. 

9.  New  Trial. — Insurance. — Mutual  Benefit. — Evidence. — Su^UAency. 
— Where  the  evidence  shows  that  a  member  of  a  fraternal  beneficiary 
society  failed  to  pay  an  assessment  at  the  time  fixed  by  the  by-laws 
and  that  after  such  member's  death  such  assessment  was  paid  to  the 
society's  local  treasurer,  who  returned  same  upon  learning  of  such 
member's  death,  a  verdict  and  judgment  for  such  member's  benefi- 
ciaries can  not  be  sustained,    p.  131. 

From  Knox  Circuit  Court ;  Orlando  H.  Cobb,  Judge. 

Action  by  Joseph  F.  Jones  and  others  against  the  Su- 
preme Lodge  Knights  of  Honor  and  another.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.    Reversed. 

Emison  &  Moffett,  Frederick  H.  Bacon  and  L.  B.  Ew- 
bank,  for  appellants. 

Cullop  &  Shaw,  for  appellees. 

Wiley,  P.  J. — ^December  20,  1888,  appellant  lodge  is- 
sued to  Joseph  L.  Jones  a  certificate  of  membership  in  its 
company,  by  which  it  agreed  to  pay  to  his  wife,  who  was 
named  therein  as  beneficiary,  the  sum  of  $1,000  at  hia 
death.  He  was  at  that  time  a  member  of  one  of  said  appel- 
lant's subordinate  lodges  at  Mt.  Carmel,  Illinois.  He  held 
his  membership  in  that  lodge  until  it  became  defunct^  and 
thereupon  his  membership  was  transferred  to  a  subordinate 
lodge  at  Vincennes,  Indiana.  Later  he  moved  to  Knobel, 
Arkansas,  where  he  lived  until  the  time  of  his  death,  which 
occurred  March  10,  1901.  Upon  his  death,  appellant  lodge 
refused  to  pay  the  amount  provided  for  in  the  certificate, 
or  any  amoimt  to  appellees,  who  are  his  brothers  and  sisters, 
and  his  only  heirs,  on  the  ground  that  he  had  forfeited  his 
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membership  and  all  benefits  by  his  failure  to  pay  the  asessr 
ments  made  against  him  for  the  month  of  February. 

Thereupon  the  appellees  brought  and  prosecuted  this  ac- 
tion to  a  successful  termination  in  the  court  below.  While 
the  record  shows  the  overruling  of  a  demurrer  to  each  para- 
graph of  the  complaint  and  one  paragraph  of  reply,  and 
such  rulings  are  assigned  as  errors,  they  are  waived  by  a 
failure  to  discuss  them.  In  oral  argument,  the  counsel  for 
the  supreme  lodge  stated  that  they  relied  solely  for  a  re- 
versal upon  the  overruling  of  the  motion  for  a  new  trial. 
While  several  questions  are  presented  under  the  motion  for  a 
new  trial,  the  single  question  discussed  and  relied  upon  is 
the  sufficiency  of  the  evidence  to  support  the  verdict  and 
judgment 

If  the  assured  was' in  good  standing  at  the  time  of  his 
death,  and  had  not  forfeited  bis  rights  by  the  nonpayment 
of  the  asscBsment  made  against  him  for  death  benefits  for 
February,  1901,  then  it  is  conceded  by  appellant  lodge  that 
the  correct  conclusion  was  reached  in  the  trial  court  The 
position  of  the  Supreme  Lodge  Knights  of  Honor  is,  how- 
ever, that  he  was  not  in  good  standing;  that  he  forfeited 
his  rights  under  the  certificate,  and  hence  appellees  are  not 
entitled  to  recover. 

1.  Upon  the  pivotal  facts,  which  must  control,  there  is 
no  conflict  It  is  the  province  of  the  court  in  such  case  to 
apply  the  law. 

Succinctly  stated,  the  facts  of  controlling  influence  are  as 
follows :  From  the  issuance  of  the  certificate  sued  on,  up  to 
and  including  the  last  day  of  January,  1901,  the  assured, 
or  some  one  for  him,  had  paid  all  monthly  assessments  made 
against  him.  By  jeason  of  such  payments,  and  also  the  pay- 
ment of  quarterly  dues,  etc.,  he  was  in  good  standing  in  the 
order  up  to  the  last  day  of  February,  1901.  Under  the  laws 
of  the  appellant  lodge,  each  member  was  liable  \o  an  assess- 
ment each  month  for  death  benefits,  and  such  assessments, 
when  so  made,  and  proper  notice  thereof  given,  were  payabk 
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on  or  before  the  last  day  of  each  month.  As  no  question  is 
made  of  the  sufficiency  of  the  notice,  it  is  unnecessary  to  con- 
sider it  further.  Section  8  of  article  9^of  the  constitution 
provides:  "A  member  failing  to  pay  any  assessment  re- 
quired by  law,  shall  stand  suspended,  and  shall  not  there- 
after be  entitled  to  the  benefit  of  the  widow  and  orphans' 
benefit  fund,  until  he  has  been  duly  reinstated  in  his  subor- 
dinate lodge  in  accordance  with  the  laws  of  the  order." 
The  laws  make  ample  provision  for  the  reinstatement  of 
suspended  members,  but  appellees  do  not  rely  upon  any 
rights  by  reason  of  the  reinstatement  of  the  ajssured,  under 
whom  they  claim  as  heirs,  and  hence  no  further  reference 
to  the  laws  in  that  regard  is  needed. 

The  wife  of  the  assured,  who  was  named  in  the  certificate 
as  his  beneficiary,  died  before  he  did.  He  did  not  leave  any 
children.  After  her  death  he  applied  to  the  order  to  have 
the  certificate  changed  so  as  to  make  one  Joseph  Sellmeyer 
his  beneficiary.  Sellmeyer  at  that  time  was  his  creditor. 
He  was  informed  that  under  the  laws  of  the  order  this  could 
not  be  done,  for  the  reason  that  Sellmeyer  was  not  related 
to  nor  dependent  upon  him.  Thereupon  the  certificate  was 
returned  to  him.  For  several  monUis  prior  to  his  death,  the 
insured  did  not  pay  the  monthly  assessments  against  him, 
but  they  were  paid  by  his  brothers  and  sisters,  and  two  pay- 
ments were  made  by  Sellmeyer.  The  latter  lived  at  Knobel, 
Arkansas.  Some  of  these  payments  were  not  made  on  the 
day  they  were  due^  but  within  one,  two  or  three  days  there- 
after. The  officer  of  the  local  lo<lge,  whose  duty  it  was  to 
receive  and  receipt  for  such  asscssinonts,  received  the  pay- 
ments that  were  made  after  they  \vcrc  due,  entered  them 
upon  his  books  as  of  tlie  date  tliey  were  due,  and  remitted 
them  to  the  supreme  lodge.  The  assessment  due  the  last  day 
of  January,  1901,  was  paid  by  Joseph  Sellmeyer,  and  on 
the  day  it  was  due.  A  receipt  for  this  payment  was  given 
by  the  proper  officer,  sent  to  Sellmeyer,  and  the  latter  was 
fully  instructed  as  to  what  future  assessments  would  be. 
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and  when  they  should  be  paid,  and  if  not  so  paid  the  insured 
would  stand  suspended.  The  assessment  made  for  Febru- 
ary, 1901,  was  not  paid  when  due.  March  15,  1901,  SelV- 
meyer  wrote  a  letter  to  the  local  lodge,  asking  if  the  dues 
on  the  certificate  of  Jones  had  been  paid.  The  financial 
reporter  of  the  lodge  replied  that  the  last  assessment  had  not 
been  paid,  but  that  he  could  be  reinstated  if  it  were  paid  by 
the  31st  of  March,  March  18,  1901,  Sellmeyer  sent  a 
draft  for  the  amount  of  the  February  assessment,  to  the 
proper  officer  of  the  Vincennes  lodge,  who  received  the  same, 
and  sent  a  receipt  therefor.  He  did  not  have  the  draft 
cashed,  but  put  it  in  his  safe.  He  received  this  draft 
March  19  or  20,  and  on  the  21st  sent  to  the  address  of  Jones 
an  application  for  reinstatement  March  25,  a  sister  of  the 
insured,  who  lived  at  Mt.  Carmel,  called  on  the  financial 
reporter  of  the  local  lodge  at  Vincennes,  and  told  him  that 
her  brother  was  dead.  March  26,  the  reporter  wrote  Sell- 
meyer, stating  that  he  had  been  informed  that  Jones  was 
dead,  and  asked  for  definite  information  about  it.  In  re- 
sponse to  that  letter,  Sellmeyer  replied  by  letter  saying  that 
Jones  died  March  10.  March  29,  1901,  the  financial  re- 
porter wrote  Sellmeyer  as  follows ;  "Herewith  enclosed  I 
return  your  draft  No.  3,658  sent  me  for  Mr.  Jones's  assess- 
ment. Mr.  Jones  was  under  suspension  at  the  time  of  his 
death,  and  having  made  no  application  for  reinstatement, 
and  not  having  been  reinstated  by  his  lodge,  prior  to  his 
death,  he  is  not  entitled  to  benefits."  The  first  intimation 
that  the  financial  reporter  of  the  lodge  had  tliat  Jones  was 
dead  was  on  March  25.  As  soon  as  that  information  was 
confirmed,  the  draft  sent  for  the  February  assessment  was 
returned  to  the  sender. 

2.  The  decision  of  the  case  must  depend  upon  a  correct 
answer  to  this  inquiry:  Do  tlio  facts  constitute  a  waiver 
and  estop  appellant  from  declaring  a  forfeiture?  It  is 
urged  by  counsel  for  appellees  that  the  acceptance  of 
monthly  assessments  from  tlie  assured,  and  others,  for  and 
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on  his  behalf,  after  they  became  due,  is  sufficient  to  estop 
appellant  lodge  from  declaring  a  forfeiture  for  nonpayment 
ad  diem  of  the  assesment  that  became  due  the  last  day  of 
February,  1901.  This  position  is  assumed  on  the  theory 
that  the  financial  reporter  of  the  local  lodge,  in  receiving 
and  remitting  assessments  to  the  supreme  lodge,  is  the  agent 
of  the  latter,  and  hence  it  is  bound  by  his  acta.  Notwith- 
standing the  fact  that  it  is  declared  by  tibe  laws  of  the  order 
that  the  officer  charged  with  receiving  from  the  members 
and  remitting  assessments  to  the  supreme  lodge  shall  be  the 
agent  for  the  local  lodge,  yet  it  is  firmly  settled  by  the  au- 
thorities that  in  that  respect  he  will  be  regarded  as  the  agent 
of  the  grand  lodge.    Supreme  Tentj  etc,  v.  Volkert  (1900), 

25  Ind.  App.  627 ;  Supreme  Tribe,  etc.,  v.  Hall  (1900),  24 
Ind.  App.  316;  Supreme  Court,  etc.,  v.  Sullivan  (1901), 

26  Ind.  App.  60;  Modern  Woodmen,  etc.,  v.  Tevis  (1902), 
117  Fed.  369,  54  C.  C.  A.  293. 

3.  In  the  case  now  before  us,  it  appears  from  the  evi- 
dence that  the  financial  reporter  of  the  local  lodge  of  which 
the  deceased  was  a  member  had  accepted  and  remitted  past- 
due  assessments  made  against  him.  It  does  not  necessarily 
follow,  however,  that  in  so  doing  he  bound  appellant  lodge 
by  his  acts,  and  estopped  it  from  declaring  a  forfeiture  for 
a  subsequent  nonpayment  within  the  time  prescribed  by 
law.  An  agent  can  not  go  beyond  his  authorily,  and  by  his 
unauthorized  acts  bind  his  principaL 

Counsel  for  appellees  cite  many  authorities  to  support 
their  contentions.  The  leading  case  relied  upon  is  that  of 
Modern  Woodmen,  etc.,  v.  Tevis  (1901),  111  Fed.  113,  49 
C.  C.  A.  256,  in  which  the  very  question  here  involved  was 
decided  in  harmony  therewith.  Unfortunately  for  them, 
however,  a  rehearing  was  granted,  and  in  a  subsequent 
opinion  (Modem  Woodmen,  etc.,  v.  Tevis  [1902],  117  Fed. 
369,  54  C.  C.  A.  293)  the  Circuit  Court  of  Appeals,  by 
Mr.  Justice  Sanborn,  in  a  very  able  and  exhaustive  opinion, 
reached  a  different  conclusion.    The  identical  question  be- 
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fore  ua  was  there  decided  adversely  to  the  contention  of  ap- 
pellees. The  Circuit  Court  of  Appeals  in  that  case  followed 
the  rule,  declared  in  the  case  of  Northern  Asaur.  Co.  v. 
Grand  View  Bldg.  Assn.  (1902),  183  U.  S.  308,  22  Sup. 
Ct  133,  46  L.  Ed,  213.  Prior  to  the  decision  last  men- 
tioned, there  was  much  conflict  in  the  decisions  of  federal 
courts  on  the  question ;  and,  in  referring  to  it.  Justice  San- 
bom,  in  Modem  Woodmen,  etc.,  v.  Tevis  (1902),  117  Fed. 
369,  54  C.  C.  A.  293,  said :  "The  question  became  so  im- 
portant, and  the  opinions  upon  it  so  numerous  and  diver- 
gent, that  the  Supreme  Court  removed  the  case  last  cited 
\_Northem  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  supra] 
by  writ  of  certiorari,  and  in  an  elaborate  and  exhaustive 
opinion,  *  *  *  rendered  a  decision  which  was  evidently 
intended  to  close  the  discussion  in  the  federal  courts,  and 
finally  to  put  this  question  at  rest" 

The  issue  of  law  in  that  case  was  whether  an  insurance 
company  could  be  deenied  to  have  waived  a  condition  in  a 
policy  of  fire  insurance,  rendering  it  void  in  case  other  in- 
surance had  been  or  should  be  made  upon  the  property,  un- 
less by  agreement  indorsed  thereon  or  attached  tliereto, 
because  its  agent  had  notice  or  knowledge  of  the  existence 
of  other  insurance  in  another  company  at  the  time  he  de- 
livered the  policy  and  received  the  premium,  and  the  policy 
itself  provided  that  no  officer  or  agent  should  have  power 
to  waive  any  provision  or  condition,  except  by  indorsement 
on  the  policy,  etc  It  waa  held  that  such  knowledge  of  the 
agent  was  not  a  waiver  on  the  part  of  the  company,  and 
would  not  bind  it  The  facts  upon  which  the  case  of  Mod- 
em Woodmen,  etc.,  v.  Tevis,  supra,  was  decided  were  these : 
Appellant  on  March  31,  1899,  issued  to  W.  H.  Tevis  a  cer- 
tificate by  which  it  promised  to  pay  to  the  beneficiaries 
therein  named  a  designated  sum  of  money  upon  the  death  of 
the  insured,  according  to  the  terms  of  the  certificate,  and  in 
conformity  with  the  laws  of  the  order. 

The  condition  of  payment  was  tliat  the  insured  be  in  good 
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standing  at  the  time  of  his  death.  By  the  terms  of  the  cer- 
tificate, and  in  conformity  to  the  laws  of  the  order,  he  could 
only  be  r^arded  in  good  standing  by  performing  all  the 
conditions  imposed  upon  him  by  the  contract  of  insurance. 
One  of  these  conditions  imposed  upon  him  was  the  obliga- 
tion of  paying  all  assessments  for  death  benefit  on  or  before 
the  first  day  of  each  month.  Upon  failure  so  to  pay,  by  the 
express  terms  of  the  law,  he  became  suspended  ipso  facto. 
While  so  suspended  he  was  not  a  beneficiary  member.  Pro- 
vision was  made  whereby  suspended  members  might  be  re- 
instated. It  waa  a  custom  of  long  standing  for  the  officer 
of  the  subordinate  camp  to  which  he  belonged,  whose  duty 
it  was  to  collect  and  remit  to  the  head  camp  such  assess^ 
ments,  to  receive  the  same  from  the  members  after  they  be- 
came due.  In  some  instances  twenty  days  elapsed  before 
such  payments  were  made  by  some  of  the  members. 

A  proper  assessment  was  made  against  the  insured  for 
July,  1899,  which  was  due  and  payable  not  later  than  Au- 
gust 1.  Tliat  assessment  was  not  paid  when  due.  He  died 
August  10,  1899,  being  ten  days  after  the  assessment  be- 
came dua  His  assessment  that  became  due  June  1,  1899, 
he  paid  on  June  2d,  in  accordance  with  the  custom  that  pre- 
vailed. After  the  death  of  the  insured,  but  on  the  day 
thereof,  his  brother  paid  all  of  his  arrearages  to  the  proper 
officer  of  the  local  camp,  who,  in  ignorance  of  the  fact, 
accepted  them  and  sent  them  forward  to  the  head  camp, 
which  received  them  without  notice  of  the  fact  that  they  had 
been  paid  after  they  were  due,  and  after  his  death. 

After  making  copious  quotations  from  the  opinion  in 
Northern  Assur,  Co.  v.  Grand  View  Bldg.  Assn,  supra. 
Justice  Sanborn,  in  Modem  Woodmen,  etc.,  v.  Tevis 
(1902),  117  Fed.  369,  64  C.  C.  A.  293,  said:  "It  is  im- 
possible  to  read  the  opinion  from  which  the  foregoing  quo- 
tations have  been  made,  without  an  abiding  conviction  that 
it  contains  an  authoritative  determination  of  the  question  at 
issue  in  this  case  by  the  highest  tribunal  of  the  land.   *   *   * 
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Tested  by  this  decision,  the  clerk  of  the  local  camp  to  which 
the  member  Tevis  belonged  was  the  agent  of  the  head  camp 
or  of  the  Modem  Woodmen  of  America  to  collect,  receive, 
and  remit  the  benefit  assessment  to  it  But  he  was  its  agent 
to  collect,  receive,  and  remit  tbem  at  the  time  and  in  the 
manner  prescribed  for  their  payment  by  the  by-laws,  and 
at  no  other  times  and  under  no  other  conditions.  Those  by- 
laws provided  that  delinquent  members  were  ipso  facto 
suspended ;  that  their  certificates  were  void ;  that  tbey  could 
be  reinstated  by  the  clerk  by  the  receipt  of  arrearages  only 
when  tbey  were  in  good  health,  and  when  they  furnished 
warranties  to  that  effect;  and  that  no  act  or  omission  of  the 
clerk  of  the  local  camp  could  have  the  effect  of  creating  any 
liability  of  the  society  or  of  waiving  any  right  or  immunity 
belonging  to  it  These  limitations  upon  the  power  of  this 
agent  were  known  to  the  insured  and  the  beneficiaries  named 
in  this  certificate,  because  they  were  a  part  of  their  contract; 
and,  in  view  of  this  decision  of  the  Supreme  Court,  *  *  * 
there  is  no  escape  from  the  conclusion  that  these  limitations 
were  binding  upon  all  the  parties  to  the  agreement,  and  that 
the  acts  of  the  clerk  of  the  local  camp  in  extending  the  time^ 
of  payment  of  the  assessments  upon  its  members  *  *  * 
were  unauthorized  by  the  society,  and,  in  the  absence  of 
knowledge  of  and  acquiesence  in  them  by  some  of  the  chief 
officers  of  the  head  camp,  were  ineffective  to  establish  any 
estoppel  against  the  society,  or  any  waiver  by  it  of  any  pro- 
visions of  the  agreement"  Insurance  Co.  v.  Wolff  (1877), 
95  U.  S.  326,  24  L.  Ed.  387,  is  also  in  point 

4.  The  law  as  declared  in  these  cases  is  based  upon  cor- 
rect principles  and  is  decisive  of  the  controversy  here.  A 
contrary  rule — the  one  for  which  appellees  contend — ^would 
undermine  all  fraternal  and  beneficial  societies  of  tliis  char- 
acter, and  be  subversive  of  their  dominant  and  leading  ob- 
jects and  purposes. 

As  suggested  in  the  case  from  which  wq  last  quoted,  fra- 
VoL.  35—9 
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temal  insurance  is  temporary  insurance — ^insuranoe  from 
the  maturity  of  one  assessment  to  the  maturity  of  another — 
and.  stipulations  to  insure  prompitude  in  the  payment  of  the 
assessments  constitute  both  the  substance  and  essence  of 
contracts  for  it  Klein  v.  Insurance  Co.  (1881),^  104  XJ.  S. 
88,  26  L.  Ed.  662 ;  Thompson  v.  Insurance  Co.  (1881),  104 
U.  S.  262,  26  L.  Ed.  765;  New  York  Ins.  Co.  v.  Statham 
(1876),  93  XJ.  S.  24,  23  L.  Ed.  789 ;  McMahon  v.  Supreme 
Tent,  etc.  (1899),  151  Mo.  622,  62  S.  W.  384;  Harvey  v. 
Orand  Lodge,  etc.  (1892),  60  Mo.  App.  472;  Carlson  v. 
Supreme  Council,  etc.  (1896),  116  CaL  466,  47  Pac  376, 
36  L.  R.  A.  643. 

6.  In  fraternal  insurance  companies,  assessments  of  the 
character  under  consideration  are  made  but  for  one  purpose, 
and  that  is  to  pay  death  losses  of  members  who  have  died 
while  in  good  standing.  This  is  made  plain  by  the  constitu- 
tion and  general  laws  of  the  appellant  lodge,  and  it  is  not 
out  of  place  to  remark  that  the  laws  of  associations  of  this 
character  are  in  this  particular  substantially  the  same.  The 
assessment  and  the  payment  thereof  is  the  only  source  of  the 
beneficiary  f imd,  and,  without  the  payment  of  such  assess- 
ments, there  could  be  no  beneficiary  fund.  This  being  true, 
the  association  and  the  individual  members  have  reciprocal 
obligations,  the  one  depending  upon  the  other.  These  obli- 
gations are  that,  to  the  end  that  each  may  derive  the  con- 
templated benefits,  they  must  both  comply  with  the  consti- 
tution and  laws  of  the  order.  Orand  Lodge,  etc.,  v.  Mar- 
shall (1903),  31  Ind.  App.  634. 

6.  Under  the  laws  of  appellant  lodge,  and  by  the  terms' 
of  the  contract  of  insurance^  the  insured  was  not  in  "good 
standing''  when  he  died.  That  condition  was  not  occasioned 
by  any  fault  of  the  lodge,  but  was  the  direct  fruit  of  his 
own  laches.  He  and  his  beneficiaries  were  bound  to  know 
his  and  their  rights,  for  they  were  fixed  by  the  laws  of  the 
association,  and  such  laws  were  a  part  of  the  contract  of 
insuranca    Any  infraction  of  those  laws  was  a  violation  of 
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the  oontract^  and  a  failure  to  pay  an  asaessment  when  due 
was  such  an  infraction,  and  worked  a  suspension  of  the  in-* 
sured.    He  died  before  he  was  reinstated,  and  while  in  der 
fault 

7.  If  it  could  be  said  that  Sellmeyer  was  his  agent  to 
pay  his  assessments,  such  agency  was  revoked  by  his  death. 
Goefe  V.  People's  8av.  Bank  (1903),  31  Ind.  App.  67. 

8.  Payment  by  him  after  death  could  not  vitalize  the 
forfeited  contract,  or  work  a  reinstatement  of  the  insured. 
This  is  emphasized  by  the  facts  that  when  such  payment  waa 
J^weived  by  the  financial  reporter  he  was  ignorant  of  the 
death,  and  returned  the  payment  upon  learning  thereof. 

8.    These  considerations  lead  to  the  conclusion  that  the 

evidence  is  not  sufficient  to  support  the  verdict  and  judg- 
ment 

*'udginent  reversed  for  further  proceedings  consistent 
^4  this  opinion. 


Helm  et  al.  v.  Witz. 

[No.  5,174.     Filed  March  17,  1005.] 

^'^CIPAL    COBPORATIONS. — Toions, — Street    Improvements. — As- 
*/*"•**»<». — ^A  town  board  has  the  statutory  right  to  pay  all,  part 

^'^^  of  the  cost  of  a  street  improvement  from  the  general  funds, 
J.      *'   it  decides  to  assess  the  property  benefited  to  pay  the  cast 
2^  J,  ^'»  it  must  assess  such  property  according  to  statute,     p.  134. 
.  ^*^^ — Street    Improvements. — Assessment    of    Property. — A    lot 

tiD^  ^^  ^  street  where  it  is  being  improved  and  whose  only  means 

*^^^^^  is  by  such  street  is  assessable  for  the  cost  of  the  improve- 

J  !^*^- — Street  Improvements. — Assessment. — Where  a  town  board 
j^/^  to  charge  the  cost  of  a  street  improvement  upon  the  abutting 
^J*^^y,  an  assessment  against  a  part  only  of  such  abutting  proiv 

4,  g     ^  Invalid,     p.  185. 
j^J^^^ — Street    Improvements. — Assessment. — Validity. — Where    a 
^!7^  ^Hiard's  first  assessment  of  property  for  street  improvements  is 

5^  »     ^^  may  make  another  assessment,     p.  135. 
^  ^^ — Street   Improvements. — Ordinance. — Invalid  in   Part. — An 
j^.^'^ce,   cn'dering  street   improvements   to   be  made   and   charged 
^^  the  abutting  property,  and  containing  a  clause  limiting  the 
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property  to  be  charged  to  the  lots  lying  on  the  north  side  of  the 
street  to  be  improved,  is  valid,  except  such  limitation  which  is  void, 
p.  135. 

6.  Pleadiko. — Oomplaint, — Street  Asse8sment. — Description  of  Lots 
Assessed^ — A  complaint  to  foreclose  a  street  improvement  lien,  which 
sets  out  as  an  exhibit  a  copy  of  the  assessment  which  contains  only 
k  reference  to  the  engineer's  report  for  a  complete  description,  and 
which  also  sets  out  a  description  of  the  lot  as  contained  in  such  re- 
port, is  sufficient  as  to  the  description  of  such  lot.    p.  136. 

7.  Same. — Complaint. — Foreclosure  of  Street  Improvement  Lien. — 
Proceedings  of  Municipal  Corporation. — How  Averred. — ^A  complaint 
to  foreclose  a  street  improvement  lien  is  not  required  to  set  oat  the 
different  proceedings  of  the  municipal  corporation  leading  up  to  the 
assessment,  a  general  averment  that  all  things  required  by  the  statute 
to  be  done  were  rightfully  done  being  sufficient,  but  the  assessment 
itself  must  be  set  out.     p.  137. 

From  White  Circuit  Court ;  T,  F,  Palmer,  Judga 

Action  by  Alvin  Witz  against  Edna  Helm  and  husband. 
From  a  decree  for  plaintiff,  defendants  appeal.    Affirmed. 

Reynolds,  Sills  &  Reynolds,  for  appellants. 
Outhrie  &  Bushnell,  for  appellee. 

Robinson,  P.  J. — This  is  an  action  to  collect  an  assess- 
ment for  a  street  improvement  North  street  in  tlie  town  of 
Monticello  nms  east  and  west.  Lying  immediately  north  of 
North  street^  and  parallel  with  it,  is  High  street,  thirty  feet 
wide.  Appellant  Edna  Helm  owns  real  estate  which  abuts 
on  the  east  end  of  High  street.  On  September  4,  1900,  a 
petition  for  the  improvement  of  High  street,  signed  by  ap- 
pellant Edna  Helm  and  other  property  owners,  was  pre- 
sented to  the  board  of  town  trustees,  the  petition  stating 
that  the  petitioners  owned  property  on  the  street  to  be  im- 
proved. The  board  ordered  the  engineer  to  establish  a  grade 
and  prepare  plans  and  specifications  for  the  improvement, 
and  on  the  16th  day  of  October,  1900,  adopted  a  resolution 
that  the  board  deemed  it  necessary  to  improve  High  street  in 
accordance  with  the  specifications  on  file  in  the  office  of  the 
engineer,  and  that  the  total  cost  of  the  improvement  shoaild 
be  assessed  per  lineal  foot  upon  the  real  estate  abutting  on 
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the  north  side  of  the  street  On  January  25,  1901,  the 
board  adopted  an  ordinance  for  the  improvement  of  the 
street  as  provided  for  in  the  declaratory  resolution,  and  that 
the  cost  of  the  improvement  should  be  charged  and  appor- 
tioned to  the  lots  and  lands  abutting  on  the  north  side  of  the 
street,  and  that  the  clerk  should  give  notice  of  the  letting 
of  the  contract  for  the  construction  of  the  improvement  by 
giving  ten  days'  notice.  Notice  of  the  letting  of  the  con- 
tract was  given,  and  afterwards,  on  April  16, 1901,  the  con- 
tract for  tlje  construction  of  the  improvement  was  let  to 
appellee,  Alvin  Witz,  who  entered  into  a  "svrittcn  contract 
with  the  board,  and  who  has  fully  performed  his  contract 
On  June  17,  1901,  the  engineer  filed  his  first  and  final  esti- 
mate of  the  cost,  and  the  board  appointed  a  committee  to 
hear  grievances  on  account  of  such  improvement.  On  July 
22,  1901,  this  committee  filed  its  report^  which  report  the 
board,  on  the  same  day,  voted  to  amend  in  certain  particu- 
lars, and  thereupon  assessed  certain  property  therein  de- 
scribed, but  the  property  of  appellant  Edna  Hebn  was  not 
assessed.  On  November  4,  1902,  the  board,  by  resolution, 
vacated  and  canceled  the  assessment  made  as  above  stated, 
and  on  the  same  date  entered  upon  its  record  a  finding  that 
appellee  had  completed  the  work,  and  ordered  the  engineer 
to  make  a  final  estimate  of  the  cost  The  engineer  then  filed 
his  final  estimate  and  apportionment  of  costs,  and  reported 
that  the  property  of  appellant  Edna  Helm  abutted  on  tlie 
east  end  of  High  street,  and  set  out  a  description  of  her 
property.  Thereupon  the  board  appointed  a  committee, 
which  afterwards  met  pursuant  to  notice  to  hear  complaints, 
and,  after  considering  the  report  of  the  engineer,  reported 
that  the  engineer's  report  should  be  altered  and  amended. 
On  the  2d  day  of  December,  1902,  the  board  approved  and 
adapted  the  committee's  report,  and  amended  the  report  of 
the  town  engineer,  and  proceeded  to  assess  the  cost  of  the 
improvement  against  the  property  abutting  on  High  stwT't. 
Included  in  the  property  so  assessed  is  the  property  of  appel- 
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lant  Helm,  which  abuts  on  the  east  end  of  High  street,  but 
which  does  not  abut  on  the  north  side  of  the  improvemwit. 
High  street  is  the  only  public  highway  that  affords  any  prac- 
tical means  of  access  to  appellant  Helm's  property.  The 
court  found  that  the  amount  of  the  assessment  against  her 
property,  including  attorneys'  fees,  was  $130.12.  Upon 
conclusions  of  law  the  court  rendered  judgment,  and  decreed 
that  the  lien  of  the  assessment  be  foreclosed. 

The  material  question  presented  by  this  appeal  is  whether 
the  assessment  as  finally  made  is  valid.  Appellants'  coun- 
sel contend  that  when  the  board  made  an  assessment  it  could 
not,  after  final  action,  set  the  assessment  aside ;  that  the  first 
assessment,  which  did  not  include  appellant  Helm's  lot>  ex- 
hausted the  power  of  the  board. 

1.  The  improvement  consisted  of  graveling  the  roadway 
and  constructing  a  cement  sidewalk  along  the  north  side  of 
the  street  Immediately  south  of  and  adjacent  to  the  street 
to  be  improved  was  a  public  street  The  property  "border- 
ing on  such  street,"  within  the  meaning  of  the  statute,  was 
north  and  east  of  that  portion  of  the  street  proposed  to  be  im- 
proved. As  an  abutting  property  owner,  appellant  Helm 
joined  in  a  petition  to  the  board  asking  that  the  improve- 
ment be  made.  The  board,  in  determitiing  to  make  the  im- 
provement, might  provide  that  the  whole  expense  should  be 
paid  out  of  the  general  revenue  of  the  town,  that  a  part  of 
the  expense  should  be  paid  out  of  the  general  revenue  and  a 
part  charged  against  abutting  property,  or  that  the  whole 
expense  should  be  charged  against  the  property  bordering 
upon  that  part  of  the  street  to  be  improved.  It  determined 
upon  the  latter  method.  Having  determined  ujpon  this 
method,  it  was  the  duty  of  the  board  to  assess  such  property 

'for  the  cost  of  the  improvement  as  the  statute  says  shall  be 
assessed.  §§4290,  4293  Burns  1901,  Acts  1889,  p.  237, 
§§3,  6: 

2.  The  findings  show  that  appellant  Edna  Helm's  prop- 
erty abuts  on  the  east  end  of  the  portion  of  the  street 
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sought  to  be  improved,  and  that  this  street  is  the  only  public 
highway  that  affords  any  practical  means  of  access  to  her 
property.  The  apportionment  of  costs  by  the  engineer  pro- 
vided by  §4290,  supra,  and  subject  to  alteration  by  the 
board,  is  upon  the  basis  of  actual  special  benefits  received 
by  the  improvement^  such  benefits  being  those  which  accrue 
to  each  of  the  abutting  property  owners.  Adams  v.  City  9f 
Shelbyville  (1900),  154  Ind.  467,  490,  49  L.  R.  A.  797, 
77  Am.  St  484.  It  is  very  clear  that  appellant  Edna 
Hehn's  property  should  have  been  included  in  the  first  esti- 
mate and  assessment  made. 

3.  The  question,  then,  arises,  was  the  assessment  first 
made  by  the  board,  in  which  a  part  only  of  the  abutting 
property  wad  included  and  a  part  omitted,  a  valid  assess- 
ment? We  think  not  There  is  no  authority  in  the  statute 
under  which  the  board,  having  determined  that  the  abutting 
property  should  be  charged  with  the  expense  of  the  improve- 
ment, might  include  in  the  assessment  a  part  only  of  the 
abutting  property.  Having  no  authority  to  make  an  assess^ 
ment  except  such  as  the  statute  gave  it,  the  atempted  first 
assessment,  in  which  a  part  of  the  abutting  property  was 
omitted,  was  without  authority  of  law  and  was  void. 

4.  The  first  assessment  being  void,  it  was  as  if  never 
made,  and  in  making  the  second  assessment  the  board  was 
acting  within  the  authority  given  it  by  statute. 

5.  It  is  true  the  ordinance  ordering  the  improvement  to 
be  made  limits  the  property  to  be  charged  with  expense  of 
the  improvement  to  the  property  abutting  on  the  north  side 
of  the  street  The  ordinance  does  provide  that  the  improve- 
ment shall  be  made,  and  contains  enough  to  show  the  inten- 
tion of  the  board  to  charge  abutting  property  with  the  ex- 
pense; and,  while  it  does  contain  this  void  limitation,  yet 
this  does  not  necessarily  render  the  whole  ordinance  void. 
The  general  plan  of  charging  the  expense  of  the  improve- 
ment against  abutting  property,  which  was  adopted  by  the 
board,  was  not  departed  from  when  the  assessments  were  in 
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fact  made.  Having  determined  by  ordinance  that  the  whole 
expense  should  be  borne  by  the  abutting  property,  the  stat- 
ute itself,  without  reference  to  any  ordinance,  designates 
what  property  shall  be  assessed. 

6.  The  sufficiency  of  the  complaint  as  against  appellant 
Edna  Helm  was  questioned  by  a  demurrer,  which  was  over- 
ruled. It  is  argued  that  the  complaint  is  insufficient  for  the 
reason  that  the  copy  of  the  assessment  filed  with  the  com- 
plaint as  an  exhibit  does  not  contain  a  description  of  the 
real  estate.  The  exhibit  is  as  follows:  "And  now,  upon 
motion,  the  board  of  trustees  of  the  town  of  Monticello  does 
hereby  assess  the  costs  of  the  improvement  of  High  street 
against  the  lots  and  parcels  of  ground  benefited  thereby  as 
follows :  Travelers  Insurance  Company's  lot,  $269.45 ;  Al- 
vin  Witz's  lot,  $158.84;  Town  of  Monticello,  alley,  $18.76; 
Edna  McCoUum's  (now  Edna  Helm)  lot,  $160.74;  said  lots 
being  those  described  in  the  engineer's  report,  to  which  ref- 
erence 13  made  for  definite  description ;  said  amounts  shall 
bear  interest  at  the  rate  of  five  iper  cent  per  annum  from 
the  2d  day  of  December.  1902."  The  engineer's  report  is 
not  filed  with  the  complaint  as  an  exhibit^  nor  is  any  part 
of  the  report  set  out  in  the  complaint  Concerning  the  engi- 
neer's report,  it  is  averred  that  the  report  was  made,  and  a 
committee  appointed  to  consider  it;  that  upon  a  hearing  the 
committee  recommended  that  tlie  report  be  altered  and 
amended ;  that  the  report  of  the  committee  was  approved, 
the  engineer's  report  amended,  and  the  assessment  made. 
But  the  complaint,  after  averring  that  appellant  Edna  Helm 
is  the  owner  of  certain  real  estate  in  ilonticello,  particularly 
describing  the  land,  avers  "that  said  real  estate  so  owned 
by  the  defendant  abuts  upon  said  improvement^  and  is  men- 
tioned and  described  in  the  report,  of  the  town  engineer  and 
in  the  report  of  the  committee  to  hear  complain^  and  that 
said  real  estate  was  assessed  by  the  board  of  trustees  of  the 
town  of  Monticello  in  the  sum  of  $160.74,"  and  that  a  cer- 
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tain  portion  of  this  is  due  appellee  on  his  contract  for  con- 
stracting  the  improvement. 

While  the  defect  in  the  assessment^  filed  as  an  exhibit,  in 
failing  to  describe  the  real  estate  could  not  be  cured  simply 
by  a  correct  description  set  out  in  the  complaint  (Cleveland, 
etc.,  R.  Co.  V.  O'Brien  [1900],  24  Ind.  App.  547),  yet  the 
assessment  itself  refers  to  the  engineer's  report  for  a  par- 
ticular description,  and  the  complaint  shows  the  description 
contained  in  the  engineer's  report  While  the  assessment 
itself  does  not  contain  a  description  of  the  property,  yet  for 
the  purpose  of  the  description  it  makes  the  engineer's  report 
a  part  of  the  assessment,  and  the  description  contained  in 
the  engineer's  report  is  set  out  in  the  complaint  Taking 
the  complaint  and  the  exhibit^  with  its  reference,  together, 
we  do  not  think  it  can  be  said  that  tlie  assecvsment  fails  to 
describe  the  land  assessed. 

7.  It  is  not  necessary  in  such  an  action  to  incorporate 
in  the  complaint,  by  reference  or  otherwise,  the  different 
proceedings  had  by  the  board  of  trustees  leading  up  to  the 
assessment,  but  the  assessment  itself  must  be  made  part  of 
the  complaint  It  is  sufficient  to  aver  generally  that  the  dif- 
ferent acts  preceding  and  up  to  the  assessment  required  by 
the  statute  to  be  done  by  the  board  were  rightfully  done. 
Van  SicJcle  v.  Belknap  (1891),  129  Ind.  558;  Dugger  v. 
Hicks  (1894),  11  Ind.  App.  374;  Becker  v.BalUmore,  etc, 
R.  Co.  (1897),  17  Ind.  App.  324.  The  complaint  is  not  a 
model  pleading,  but  it  contains  sufficient  facts  to  withstand  a 
demurrer. 

Judgment  affirmed. 
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Hanrahan  V.  Knickerbocker. 

[No.  5,047.     Filed  January  27,   1905.     Rehearing  denied  March  17, 

1005.] 

1.  Appeal  and  Erbob. — Appellate  Court  Rules. — Briefs. — Failure  to 
File. — ^The  reversal  of  a  cause  for  failure  of  appellee  to  file  a  brief 
within  00  days  after  the  submission  of  such  cause  is  within  the  dis- 
cretion of  the  Court,     p.  139. 

2.  Same. — Appellate  Court  Rules.— Briefs.— Failure  to  FUe. — ^The 
failure  of  appellee  to  file  a  brief  within  90  days  from  submission  does 
not  enlarge  the  appellant's  right  to  a  reversal,     p.  139. 

3.  Same. — Right  of  Appellant  to  a  Reversal. — Before  the  appellant 
can  claim  a  right  to  the  reversal  of  the  judgment  of  the  trial  court 
he  must  point  out  and  establish  by  the  record  that  the  trial  court 
committed  a  reversible  error,     p.  139. 

4.  Evidence. — Statute  of  Sister  State. — Repeal. — The  repeal  of  §17, 
c.  64,  111.  R.  S.  1845,  is  not  shown  by  evidence  of  the  repeal  of 
'''An  act  for  revising  and  consolidating  the  general  statutes  of  the 
state  of  Illinois,'  approved  March  3,  1845,  except  chapter  104  en- 
titled trespass,"  where  it  is  not  shown  that  said  §17  was  a  part  of 
such  repealed  act,  nor  any  evidence  given  to  overthrow  the  presump- 
tion that  §17  was  still  in  force,     p.  140. 

5.  Sake. — Parol. — II armless  Admission  of. — Thef  erroneous  admission 
of  parol  evidence  to  prove  that  a  certain  statute  is  still  in  force  in 
a  sister  state  is  harmless  where  the  evidence  showing  such  statute 
was  in  force  is  uncontradicted,     p.  141. 

6.  Appeal  and  Error. — Weighing  Evidence. — An  action  on  an  ac- 
count is  "triable  by  a  jury"  and  the  Appellate  Court  can  not  wei^h 
the  evidence  in  such  a  cause  under  the  act  of  19()3  (Acts  1903,  p. 
338),  though  it  Was  tried  by  the  judge  below,     p.  141. 

From  Lake  Superior  Court;  Harry  B.  Tuthill,  Judge. 

Action  by  William  Hanrahan  against  John  J.  Knicker- 
bocker. From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

John  A.  Sweany  and  A.  F.  Knotts,  for  appellant 
Peter  Crumpacker  and  Daniel  J.  Moran,  for  appellee. 

EoBiNSON,  P.  J. — Transferred  from  the  Supreme  Court 
as  authorized  by  §1337m  Burns  1901,  Acts  1901,  p.  565, 
§13. 
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1.  Appellant's  motion  to  reverse  the  judgment  because 
of  appellee's  failure  to  file  a  brief,  which  was  postponed 
until  final  hearing,  is  overruled.  Counsel  cite  a  number  of 
cases  in  support  of  the  motion,  but  an  examination  of  these 
cases  discloses  that  they  do  not  purport  to  declare  a  rule  ap- 
plicable alike  to  all  casee  on  appeal,  but  that  it  is  a  rule  '^en- 
forced only  within  the  discretion  of  the  court"  Sometimes 
the  rule  has  not  been  enforced  (Berkshire  v.  Caley  [1901], 
167  Ind.  1) ;  at  other  times  it  has  been  (Neu  v.  Town  of 
Bourbon  [1901],  157  Ind.  476;  People's  Nat  Bank  v. 
State,  ex  rel  [1902],  159  Ind.  353 ;  Union  Traction  Co.  v. 
Forst  [1904],  162  Ind.  567;  Moore  v.  Zumbrun  [1904], 
162  Ind.  696;  Miller  v.  Julian  [1904],  163  Ind.  582). 

2.  In  none  of  these  cases  does  it  appear  that  the  case 
was  reversed  upon  the  motion  of  appellant.  Moreover,  it 
can  not  be  said  that  such  a  rule  gives  to  an  appellant  any 
additional  right  to  a  reversal.  In  Miller  v.  Julian,  supra, 
the  court  said :  "This  rule  was  not  declared  in  the  interest 
of  an  appellant,  but  for  the  protection  of  the  court,  in  order 
to  relieve  it  of  the  burden  of  controverting  the  arguments 
and  contentions  advanced  for  reversal."  As  we  understand 
these  cases,  they  give  an  appellant  no  authority  to  claim  as 
a  right  that  the  judgment  be  reversed  because  of  appellee's 
failure  to  file  a  brief,  for  the  reason  that  whether  the  case 
shall  be  reversed  for  such  failure  is  wholly  within  the  dis- 
cretion of  the  court  We  think  it  manifest,  therefore,  that 
whether  a  case  shall  be  reversed  for  such  failure  neces- 
sarily depends  upon  the  sound  judgment  of  the  court  as  to 
the  particular  case  then  under  consideration.  This  being 
true,  it  can  not  be  said  that  any  rule,  properly  speaking, 
has  been  declared  in  the  above  cases.  This  court  has  not 
seen  proper,  either  upon  its  own  motion  or  upon  the  motion 
of  appellant,  to  reverse  a  case  for  appellee's  failure  io  file 
a  brief. 

3.  Appellant's  motion  asks  that  the  case  be  reversed 
solely  upon  the  ground  that  appellee  has  failed  to  file  a 
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brief,  and  this  regardlees  of  whether  his  appeal  has  been 
taken  in  the  manner  directed  by  the  statute  authorizing  it, 
or  whether  the  court  has  acquired  jurisdiction  over  all  the 
parties  whose  rights  will  be  aflFected  by  its  judgment,  or 
whether  appelant  has  filed  any  proper  assignment  of  error 
or  any  error  at  all,  or  whether  the  record  shows  that  re- 
versible error  was  committed  by  the  trial  court  "All  rea- 
sonable presumptions,"  said  the  court  in  Aydelott  v.  Col- 
lings  (189G),  144  Ind.  602,  ''are  made  in  favor  of  the 
rulings  of  the  trial  court,  and,  to  entitle  a  party  to  the  re- 
versal of  a  judgment,  he  must  point  out  and  establish  by  the 
record  that  the  trial  court  committed  a  rev^ersible  error." 
This  has  long  been  the  rule  in  this  State.  See  Trayser  v. 
Trustees,  etc.  (1872),  39  Ind.  556;  Lake  Shore^  etc.,  R, 
Co.  V.  Cincinnati,  etc.,  R.  Co.  (1880),  116  Ind.  578;  Lime 
City,  etc.,  Assn.  v.  Black  (1894),  136  Ind.  544,  and  cases 
cited;  HaHer  v.  Eltzroth  (1887),  111  Ind.  159;  Cline  v. 
Lindsey  (1887),  110  Ind.  337;  Lake  Brie,  etc.,  R.  Co.  v. 
Juday  (1900),  24  Ind.  App.  469;  Martin  v.  Martin 
(1881),  74  Ind.  207;  4ZZmv.  Gavin  (1892),  130  Ind.  190; 
State  V.  Van  Cleave  (1902),  157  Ind.  608;  Evansville,  etc., 
R.  Co.  V.  Lavender  (1893),  7  Ind.  App.  655;  Elliott,  App. 
Proc,  §710,  and  cases  cited;  Ewbank's  Manual,  §198,  and 
cases  cited.  This  was  a  suit  by  appellant  for  a  recovery  of 
money.  Appellee  was  given  a  judgment  for  costs.  The 
questions  relied  upon  for  a  reversal  arise  under  the  motion 
for  a  new  trial. 

4.  In  support  of  a  paragraph  of  answer  evidence  was 
introduced  to  show  that  the  claim  sued  on  was  an  amount 
due  appellant  for  intoxicating  liquor  sold  at  retail  by  appel- 
lant to  appellea  The  sales  were  made  in  Illinois,  and  ap- 
pellee introduced  in  evidence  section  seventeen  of  chapter 
sixty-four  of  the  IlUnois  Revised  Statutes  of  1845>  which 
provided  that  all  accounts  of  retailers  of  spirituous  liquors 
for  a  greater  amount  than  fifty  cents  should  be  void ;  that 


NOVEMBER  TERM,  1904.  141 

Hanrahan  v.  Knickerbocker — 35  Ind.  App.  138. 

no  court  should  entertain  jurisdiction  of  any  such  account. 
Appellant's  counsel  then  introduced  in  evidence,  a  certain 
page  from  the  revised  statutes  of  Illinois  of  1874,  for  the 
purpose  of  showing  that  the  above  section  seventeen  had 
been  repealed.  This  repealing  act>  which  is  set  out  in  the 
record,  states  that  "the  following  acts  and  parts  of  acts  are 
hereby  repealed."  This  is  followed  by  a  number  of  acts, 
each  set  out  by  title  only,  with  the  date  it  was  approved  or 
was  in  force.  One  of  these  titles  reads :  "  'An  act  for  re- 
vising and  consolidating  the  general  statutes  of  the  state  of 
Illinois',  approved  March  3,  1845,  except  chapter  104  en- 
titled trespass.' "  WTiether  section  seventeen  was  a  part 
of  the  act  of  which  the  above  is  the  title  is  not  made  to 
appear.  Nor  does  it  appear  from  any  evidence  of  what  act 
this  section  was  a  part  This  evidence  does  not  show  that 
section  seventeen  was  repealed,  nor  is  there  any  evidence  to 
overthrow  the  presumption  that  this  section  continued  in 
force  and  was  in  force  at  the  time  of  the  trial. 

5.  If,  therefore,  the  parol  evidence  offered  by  appellee 
to  prove  that  section  seventeen  was  still  in  force  was  er- 
roneously admitted,  the  error  was  harmlcfis,  for  the  reason 
that  the  evidence  by  which  that  fact  had  already  been 
established  was  uncontradicted,  and  the  fact  was  proved 
without  reference  to  the  parol  testimony  of  which  complaint 
is  made. 

6.  The  remaining  question  argued  is  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  court's  conclusion. 
This  is  not  a  case  where  the  appellate  tribunal  is  required 
to  weigh  the  evidence,  as  provided  in  section  eight  of  the  act 
approved  March  9, 1903  (Acts  1903,  p.  338).  It  is  true  the 
case  was  tried  by  the  court,  a  jury  having  been  waived.  But 
it  is  a  case  that  was  "triable  by  a  jury,"  and  the  above  sec- 
tion requires  the  appellate  tribunal  to  review  the  evidence 
"in  all  cases  not  now  or  hereafter  triable  by  a  jury."  The 
evidence  is  quite  lengthy,  and  upon  tlie  material  questions 
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in  the  case  it  is  not  claimed  that  it  is  not  conflicting.  As 
there  is  evidence  to  support  the  court's  finding  in  every 
material  respect,  we  are  not  authorized  to  disturb  it  upon 
appeal. 

Judgment  affirmed. 


Toledo,  St.  Louis  &  Western  Railroad 
Company  v.  Bond. 

[No.  4,970.     Filed  December  7,  1904.     Rehearing  denied  February  1, 
1905.    Transfer  denied  March  17,  1905.] 

1.  Pleading. — Complaint, — Master  and  Servant, — Railroads. — Failure 
to  Maintain  Signal-Light  at  Switch. — A  complaint,  alleging  that  the 
defendant  railroad  company  failed  to  provide  its  switching  appliance, 
on  a  switch  connected  with  its  main  track,  with  a  signal-light  and 
by  reason  thereof  the  plaintiff,  a  brakeman,  was  injured,  states  a 
cause  of  action  under  the  act  of  1901  (Acts  1901,  p.  160,  §5173a 
et  seq.  Burns  1901),  requiring  that  every  railroad  company  shall 
maintain  a  signal-light  upon  each  switch  connected  with  the  main 
track  and  for  failure  thereof  shall  be  liable  to  all  persons  and  em- 
ployes injured  thereby,     p.  147. 

2.  Statutes. — Construction. — Railroads. — Maintenance  of  Signal- 
Lights  at  Switches  on  Main  Track. — The  principal  track  of  a  "Belt 
Road"  which  is  maintained  by  two  railroad  companies  for  the  pur- 
pose of  setting  in  and  out  freight-cars,  and  for  the  transporting  of 
cars  from  one  road  to  the  other,  and  for  the  passage  of  trains,  and 
which  has  numerous  switches  connected  with  it  and  is  operated  by  a 
distinct  set  of  employes  is  the  **main  track"  of  a  railroad  within  the 
meaning  of  the  act  of  1901  (Acts  1901,  p.  160,  §5173a  et  seq.  Burns 
1901),  requiring  that  every  railroad  company  shall  provide  a  signal- 
light  upon  each  switch  "connected  with  the  main  track."     p.  149. 

3.  Same. — Remedial  Statute. — Construction. — A  remedial  statute  will 
be  construed  liberally  to  accomplish  its  evident  purpose,     p.  152. 

From  Superior  Court  of  Madison  County;  Henry  C, 
By  am.  Judge. 

Action  by  Luther  Bond  against  the  Toledo,  St.  Louis  & 
Western  Railroad  Company  and  another.  From  a  judg- 
ment for  plaintiff  for  $4,000,  defendant  railroad  company 
appeals.     Affirmed, 
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Charles  A.  Schmettau,  A.  Braden  Clark  and  Clarence 
Brown,  ior  appelknt 

Lavett  &  Slaymaker,  J.  F.  Charles  and  Brovmlee  £ 
Browne,  for  appellee. 

Black,  J. — ^The  action  of  the  appellee  was  commenced  in 
the  Grant  Circuit  Court,  from  which  there  was  a  change  of 
venue  to  the  court  below.  The  overruling  of  the  appellant's 
motion  for  a  new  trial  is  assigned  as  e»ror.  In  the  com- 
plaint it  was  alleged  that  the  appellant  (spoken  of  in  the 
testimony  as  the  Clover  Leaf)  and  the  Pitteburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company  (spoken  of  in 
the  testimony  as  the  Panhandle)  owned,  controlled,  main- 
tained and  operated  for  their  mutual  benefit  in  the  city  of 
Marion,  Grant  county,  and  in  the  vicinity  of  that  city,  a 
main,  steam  railway  track,  and  certain  switches  and  side- 
tracks connected  thereto,  which  main  track  was  commonly 
known  in  that  vicinity  as  the  Belt  Road,  and  among  other 
purposes  was  operated  by  these  companies  for  transferring 
cars,  locomotives  and  trains  from  the  main  or  trunk  lines  of 
one  of  them  to  those  of  the  other ;  that  connected  with  the' 
Belt  Road  were  two  switches  or  side-tracks,  the  south  one  of 
which  was  used  for  the  storage  of  freight-cars  and  other  cars 
set  thereon  by  the  Panhandle,  and  the  north  one  of  which 
was  used  for  the  storage  of  freight-cars  and  other  cars  set 
thereon  by  the  appellant;  that  the  cars  were  so  set  on 
switches  respectively  by  the  employes  of  the  respective  com- 
panies, known  as  a  yard  or  switch  crew ;  that  on  and  prior 
to  February  1,  1902,  the  yard  or  switch  crew  of  the  appel- 
lant consisted  of  five  employes — the  conductor,  the  engineer, 
the  fireman,  and  appejlee  and  another  person  as  brakemen ; 
that  there  were  on  the  south  side-track,  so  connected  with 
the  Belt  Road,  about  fifteen  cars  of  freight,  all  standing 
together,  on  which  the  brakes  were  set,  so  that  without  re- 
leasing the  brakes  the  cars  could  only  be  moved  by  a  violent 
force  coming  in  contact  therewith ;  that  the  end  of  this  lino 
of  cars  was  within  sixty  or  seventy  feet  of  the  point  where 
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the  south  switch  was  joined  to  the  main  track  of  the  Belt 
Road ;  that  on  that  day  misting  snow  was  falling,  and  the 
day  was  very  dark  and  cloudy,  and  objects,  unless  of  large 
size  and  very  bright,  could  not  be  seen  at  a  distance  of  150 
or  200  feet  from  an.  observer,  especially  by  a  trainman 
standing  on  the  top  of  a  train  of  cars  moving  at  a  high  rate 
of  speed ;  that  on  and  prior  to  that  day  the  south  side-trajck 
was  connected  with  the  main  track  of  the  Belt  Road  by 
means  of  a  switching  device  operated  by  means  of  a  long 
lever,  which  lay  close  to  the  ground  or  roadbed  of  the  main 
track,  and  connected  with  the  moving  panel  of  the  switch, 
the  lever  being  used  to  throw  the  moving  panel  from  the 
main  track  to  the  side-track,  and  back  again,  in  setting  cars 
on  or  removing  them  from  the  side-track;  that  when  the 
moving  panel  was  set  to  the  side-track,  it  would  cause  the 
cars  on  the  main  track  to  go  on  the  side-track,  and  when  set 
to  the  main  track,  cars  would  pass  without  going  on  the 
side-track ;  that  on  and  prior  to  that  day  this  switch  was  not 
connected  with  any  upright  target,  or  with  any  signals  to 
designate  when  the  moving  panel  was  set  to  or  from  the 
side-track,  nor  was  there  on  that  day  placed  or  maintained 
upon  this  switch,  thus  connected  witli  the  main  track,  any 
signal-light  attached  in  such  a  manner  to  the  moving  panel 
of  the  switch  that  it  would  indicate  safety  w^hen  the  switch 
was  set  to  the  main  track  and  danger  when  it  was  not  set  to 
the  main  track,  nor  was  any  signal-light  whatever  kept  burn- 
ing at  the  switch  between  the  hours  of  sunset  and  sunrise  or 
on  dark  or  foggy  days,  and  there  was  no  other  means  of 
ascertaining  how  the  switch  was  set,  except  by  the  position 
of  the  lever,  which  lay  close  to  the  ground,  and  by  the  ends 
of  the  rails  of  the  moving  panel,  either  of  which  could  be 
seen  only  at  a  very  short  distance ;  that  on  and  prior  to  that 
day  there  was  no  lock  on  the  lever,  or  any  other  means  of 
securely  fastening  the  moving  panel,  but  any  person  passing 
along  the  main  track  could  move  the  panel  by  turning  the 
lever,  thus  moving  the  panel  to  and  from  the  main  track  of 
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the  Belt  Road ;  that  the  appellant  on  that  day,  and  for  a  long 
time  prior  thereto,  had  full  knowledge  of  the  foregoing  facts 
and  of  the  condition  of  the  switch,  but  it  knowingly,  care- 
lessly, negligently  and  wilfully  permitted  and  allowed  the 
switch,  side-track  and  switching  device  to  be  and  remain  in 
such  unsafe,  imperfect  and  unlawful  condition,  and  know- 
ingly, carelessly,  negligently  and  wilfully  failed  to  provide 
the  switch  or  side- track,  moving  panel  and  switching  device 
with  any  signal-light,  signal,  target  or  other  signal  what- 
ever, either  in  the  day  or  night-time;  that  this  switch,  side- 
track and  switching  device,  at  the  time  mentioned,  were  ex- 
tremely dangerous  and  unsafe  for  the  employes  of  the  appel- 
lant and  other  persons  riding  on  cars  along  the  main  track  at 
that  point;  that  on  the  day  mentioned  the  switch  or  yard 
crew  of  the  appellant,  consisting  of  the  persons  before  men- 
tioned, were  engaged,  in  part,  in  transferring  and  moving 
cars  along  the  main,  track  of  the  Belt  Road,  and,  while  so 
engaged,  they  started  at  the  main  or  trunk  line  of  the  appel- 
lant, north  on  the  main  track  of  the  Belt  Road,  with  an 
engine  and  eight  freight-cars,  the  engine  being  toward  the 
south  and  the  cars  toward  the  north,  the  north  car  being  a 
large  refrigerator  box-car;  that  the  train,  consisting  of  the 
engine  and  eight  cars,  was  at  the  time  and  during  all  that 
day,  in  charge  of  a  person  named,  as  conductor  thereof,  and 
was  run  backwards  on  the  main  track  of  the  Belt  Road, 
toward  the  north,  at  a  high  and  dangerous  rate  of  speed 
— ^from  fifteen  to  eighteen  miles  per  hour — and  was  moving 
at  that  speed  when  it  approached  and  came  up  to  the  said 
south  switch ;  that  the  appellee  at  that  time  was  on  top  of 
said  refrigerator  box-car,  he  being  then  an  employe  of  the 
appellant,  and  being  properly  at  that  place  in  tlie  discharge 
of  his  duty  as  brakeman ;  that  at  that  time  the  moving  panel 
of  said  south  switch  was  so  set  as  to  throw  cars  moving 
northward  on  the  main  track  upon  the  side-track  and 
against  the  cars  which  were  standing  thereon ;  that  appellee 
Vol.  35—10 
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did  not  and  could  not  see  the  condition  of  the  switch  or 
the  position,  of  the  moving  panel  until  the  box-<;ar  on  which 
he  was  standing  was  within  a  short  distance  of  the  switch, 
to  wit,  thirty  or  forty  feet;  that  as  soon  as  he  saw  the  con- 
dition of  the  switch,  and  that  it  was  set  to  the  side-track, 
he  atempted  to  signal  the  conductor  or  engineer  of  the 
train  to  stop  it^  but  no  one  responded  to  the  signal ;  that  if 
such  signal  had  been  seen  and  acted  upon  it  would  have 
been  impossible  to  stop  or  materially  to  check  the  speed 
of  the  train  before  it  collided  with  the  cars  standing  on 
the  side-track;  that  had  the  switch,  moving  panel  or  side- 
track been  provided  with  signal-lights  attached  thereto  in 
such  manner  as  to  indicate  danger  when  the  switch  was  not 
set  to  the  main  track,  the  signal-lights  could  have  been  seen 
in  time  so  that  the  train  could  have  been  stopped,  or  so 
checked  as  to  avoid  a  collision  with  the  cars  standing  bn  the 
side-track ;  that  by  reason  of  the  moving  panel  being  set  to 
the  side-track,  and  not  to  the  main  track,  the  train,  with  the 
appellee  on  the  front  car,  was  thrown  from  the  main  track 
upon  the  side-track,  and  it  violently  collided  with  the  fifteen 
cars  standing  thereon,  with  such  force  as  to  crush  tlie  car  on 
which  he  was  standing  and  to  break  in  two  the  car  immedi- 
ately following  it,  and  if  appellee  had  remained  on  the  box- 
car he  would  have  been  in  great  danger  of  being  fatally 
injured,  and  he  so  believed  at  the  time;  that  from  the  time 
he  first  observed  that  the  switch  had  been  so  thrown  to  the 
time  of  the  collision,  the  only  means  he  had  of  getting  from 
the  box-car,  or  of  escaping  from  the  threatened  danger,  was 
to  jimip  from  the  top  of  the  car  to  the  ground,  and  he  could 
not  have  remained  on  top  of  the  car  when  the  collision  oc- 
curred ;  that  he  believed  at  the  time  that  the  only  way  to 
escape  from  the  threatened  danger  to  his  life  was  to  jump 
from  the  car,  and  acting  upon  that  belief,  w^hen  the  box-car 
was  within  five  or  ten  feet  of  the  cars  on  the  side-track,  wTiile 
the  train  was  moving  at  said  high  speed,  he  jumped  from  tho 
top  of  the  box-car  to  the  frozen  ground  on  the  side  of  the 
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track,  and  by  reason  thereof  both  of  his  ankles  and  the  bones 
thereof  were  broken  off  at  the  ankle  joint,  etc,  the  nature 
and  extent  of  his  injury  and  expenses  being  stated ;  that  the 
injury  was  the  direct  and  proximate  result  of  the  negligence 
of  the  appellant^  as  above  set  out,  in  so  maintaining  said 
switch,  side-track,  moving  panel  and  switching  device  in 
the  manner  above  set  out,  and  said  negligence  was  the  prox- 
imate cause  of  the  injury,  etc.,  stating  the  amount  in  which 
he  had  been  damaged,  and  demanding  judgment  therefor. 
1.  The  theory  on  which  the  pleader  intended  to  pro- 
ceed is  not  as  manifest  as  seems  desirable.  For  application 
of  the  closing  averments  respecting  negligence,  it  is  neces- 
sary to  revert  to  the  former  averments,  where  we  find  the 
condition  of  the  switching  appliances  fully  described  and 
characterized  as  negligently  so  maintained.  The  cause 
of  the  injury  was  the  unsignalled  open  switch,  with  the 
stationary  cars  standing  on  the  side-track,  and  the  rapid 
speed  of  the  train  on  which  the  appellee  was  employed.  It 
is  not  alleged  that  the  appellant  caused  the  switch  to  be 
opened  or  left  open,  or  had  any  knowledge  or  notice  of  its 
being  open,  or  that  it  was  open  because  of  the  want  of  a 
lock,  target  or  signal-light;  nor  is  any  negligence  attributed 
because  of  the  presence  of  the  freight-cars  upon  the  side- 
track, or  because  of  the  speed  of  the  train.  It  is  not  shown 
that  if  there  had  been  a  lock  or  a  target  or  a  signal-light  tlie 
moving  panel  would  not  have  been  in  the  dangerous  posi- 
tion, nor  does  it  appear  that  if  there  had  been  a  lock  or 
a  target  the  appellee  would  have  had  knowledge  therefrom 
of  the  dangeirous  position  of  the  moving  panel.  It  is  not 
allied  that  the  appellee  did  not  know  that  the  switching 
appliance  was  not  provided  with  a  lock  or  a  target  or  a  sig- 
nal-light. It  is  alleged  that  by  reason  of  the  moving  panel 
being  set  to  the  side-track,  and  not  tlie  main  track,  the 
train  was  thrown  upon  the  side-track  and  violently  collided 
with  the  cars  standing  thereon ;  and,  if  we  except  what  is 
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said  with  reference  to  signal-lights,  it  is  not  shown  that 
any  or  all  the  negligent  acts  or  omissions  allied  caused 
the  existence  of  the  conditions  which  brought  about  the 
injury.  While  it  is  not  alleged  that  the  appellee  did  not 
have  knowledge  of  the  general  structure  or  condition  of  the 
switching  appliances  as  described,  it  does  appear  that  he 
did  not  know  that  the  switch  was  open  or  that  the  moving 
panel  waa  in  a  dangerous  position.  This  dangerous  condi- 
tion he  discovered  too  late,  under  the  circumstances,  to 
escape  the  injury  caused  thereby.  And  it  is  alleged  that 
had  the  switch,  moving  panel  or  side-track  been  provided 
with  signal-lights  attached  thereto  in  such  a  manner  as  to 
indicate  danger  when  the  switch  was  not  set  to  the  main 
track,  the  signal-lights  could  have  been  seen  in  time  so  that 
the  train  could  have  been  stopped,  or  so  checked  as  to  have 
avoided  a  collision  with  the  cars  standing  on  the  main 
track;  and  that  from  the  time  he  first  observed  that  tlie 
switch  had  been  thrown  to  the  time  of  the  collision  the  only 
means  of  escape  was  to  jump  from  the  car.  Thus  it  ap- 
pears that  the  failure  to  provide  the  switching  appliance 
with  a  signal-light  is  charged  to  have  been  an  omission  but 
for  which  the  injury  might  have  been  averted,  notwitli- 
standing  the  condition  otherwise  of  the  switching  appli- 
ances. 

So,  we  are  of  the  opinion  that  the  complaint  should  be 
regarded  as  one  proceeding,  not  as  at  common  law,  but 
under  the  statute  of  May  15,  1901  (Acts  1901,  p.  160, 
§5l73a  et  seq.  Burns  1901).  It  is  provided  by  section  one 
of  that  statute:  "That  every  steam  railroad  company 
operating  wholly  or  partly  in  the  State  of  Indiana,  shall 
place  and  maintain  upon  each  switch  in  said  State  that  is 
connected  with  the  main  track  a  signal-light  attached  in 
such  manner  to  the  moving  panel  of  such  switch  that  it  will 
indicate  safety  when  such  switch  is  set  to  such  main  track, 
and  that  it  will  indicate  danger  when  such  switch  is  not  set 
to  the  main  track.     Said  light  shall  be  kept  brightly  burn- 


NOVEMBER.  TERM,  1904.  149 

Toledo,  etc.,  R.  Co.  v,  Bond-^5  Ind.  App.  142. 

ing  constantly  between  the  hours  of  sunset  and  sunrise,  and 
on  such  days  or  parts  of  days  as  are  dark  and  foggy." 
Section  three  (§5173c,  supra),  is  as  follows:  "That  for 
any  violation  of  or  failure  to  comply  with  any  of  the  pro- 
visions of  this  act  such  company  shall  be  liable  to  all  per- 
sons and  employes  injured  by  reason  thereof,  and  no  em- 
ploye shall  in  any  case  be  held  to  have  assumed  the  risk 
incurred  by  reason  of  such  violation  or  failure." 

2.  The  controlling  matter  agitated  in  the  discussion  of 
the  evidence  is  the  question  whether  the  railroad  desig- 
nated in  the  complaint  as  the  Belt  Road  was  such  a  main 
track  as  is  contemplated  by  this  statute.  The  railroad 
designated  on  a  plat  introduced  by  the  appellant  as  the 
"Semi-Belt"  was  situated  about  four  miles  from  the  rail- 
road station  of  the  appellant  at  the  city  of  Marion,  Grant 
county.  It  extended  north  and  south  two  and  one-half 
miles,  between  the  main  or  trunk  line  of  the  Panhandle 
Company  and  that  of  the  appellant,  and  it  was  owned 
and  operated  by  both  of  these  companies  for  their  mutual 
benefit.  It  was  used  as  a  connecting  or  transfer  track 
between  the  railroads  of  these  companies,  for  the  exchange 
or  transfer  of  cars  from  one  road  to  the  other,  and  for 
Teaching  various  manufacturing  establishments  not  located 
on  the  trunk  line  of  either  of  the  companies,  but  situated 
in  the  vicinity  of  the  Belt  Road,  and  reached  by  switches 
and  side-tracks  connecting  with  it.  Sometimes  freight- 
trains  and  passenger-trains  were  run  in  upon  it  to  per- 
mit the  passing  of  other  trains  on  the  trunk  lines,  and 
sometimes,  in  case  of  .a  wreck  on  the  road  of  either  com- 
pany, it  was  used  for  the  passage  of  trains  from  tlie  road  of 
one  company  to  and  upon  tliat  of  tlie  other,  in  detouring 
for  the  purpose  of  avoiding  the  blockade  so  caused,  but  no 
regular  passenger  or  freight-trains  were  run  over  it  on 
schedule  time.  Cars  were  sometimes  stored  on  it  near 
its  ends,  for  a  short  time,  in  cases  of  emergency.  There 
were  no  depots  or  telegraph  stations  on  the  Belt  Road.     It 
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and  its  side-tracks  were  maintained  by  a  separate  section 
crew,  which  had  no  business  on  the  trunk  lines  of  the  com- 
panies.    Among  the  uses  of  the  side-tracks  connected  with 
the  Belt  Road  was  the  storage  of  cars,  and  the  main  track 
of  the  Belt  Road  was  kept  op6n  by  the  companies,  except 
in  cases  of  emergency.     Trains  upon  the  Belt  Road  were 
not  subject  to  the  orders  of  the  train  despatchers  of  the 
companies  by  whom  the  traffic  on  the  trunk  lines  was  r^u- 
lated.    The  yard  crews  worked  only  in  daytime,  and  some- 
times at  night  a  regular  train  of  the  Paiihandle  Company 
would  run  from  its  road  over  the  Belt  Road  to  deliver  cars, 
and  sometimes  at  night  an  engine  of  the  appellant  with  cars 
attached,  to  be  delivered  to  connecting  lines,  would  run  on 
the  Belt  Road.     There  was  telephone  connection  by  means 
of  which  the  division  superintendent  had  communicated 
with  a  witness  engaged  at  the  Belt  Road.     The  Belt  Road 
was  not  kept  up  to  the  same  standard  as  the  main  or  trunk 
line  of  the  appellant.    There  were  four  switches  connecting 
as  many  side-tracks  with  tlie  Belt  Road.     The  first  one 
north  of  the  appellant's  trunk  line  was  known  as  the  "south 
switch,"  and  was  used  by  the  Panhandle  Company  for  stor- 
ing cars.    The  switching  crews  of  the  appellant  had  no  busi- 
ness on  this  side-track,  but  delivered  their  cars  to  the  Pan- 
handle Company  on  a  side-track  farther  north,  known  as 
the  "old  rolling-mill  switch."    At  the  time  of  the  appellee's 
injury,  tlie  switches  leading  from  the  main  or  trunk  lines 
of  the  appellant  and  the  Panhandle  Company  to  the  Belt 
Road  wore  equipped  witli  targets,  locks  and  switch  lights, 
but  tliose  leading  from  the  Belt  Roa^  to  its  four  side-tracis, 
including  tlie  "south  switch,"  were  not  so  equipped.     The 
appellee  was  an  experienced  railroad  employe.     When  in- 
jured, February  1,  1902,  he  had  been  in  the  employ  of  the 
appellant  ten  days,  working  in  the  Marion  yards  and  over 
the  belt  track.     Some  years  before  he  had  worked  for  the 
Panhandle    Company   with    switching   crews   on    the    belt 
track,  at  which  time  none  of  the  switches  leading  therefrom 
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to  the  four  side-tracka  had  targets,  locks  or  lights,  and 
they  were  still  in  the  same  condition  as  when  he  had  worked 
for  the  Panhandle  Company.  When  injured  he  was  em- 
ployed as  a  brakeman  or  switchman  in  the  appellant's  crew, 
consisting  of  a  conductor,  an  engineer,  a  fireman  and  two 
brakemen.  He  and  the  other  members  of  the  crew  were 
engaged  in  transferring  eight  freight-cars  from  the  main 
line  of  the  appellant  northward  over  the  Belt  Road  to  the 
second  side-track,  in  front  of  the  engine  by  which  they  were 
moved.  The  train  was  in  charge  of  the  conductor,  who 
gave  orders  to  the  other  members  of  the  crew,  directing 
what  they  should  do. '  The  speed  of  the  train  was  regulated 
by  the  engineer.  The  appellee  was  standing  upon  the  top 
of  the  forward  car,  a  large  refrigerator  box-car,  the  one 
farthest  from  the  engine.  The  cars  were  to  be  stored  on 
the  second  side-track,  to  reach  which  the  train  would  pass 
the  "south  switch."  The  train  was  moving  at  the  rate  of 
eighteen  or  twenty  miles  an  hour.  It  was  the  duty  of  the 
appellee  to  give  signals  to  the  engineer,  if  there  were  ob- 
structions on  the  tracL  It  was  a  dark  and  gloomy  day, 
and  it  was  snowing — ^fine  snow  falling  fast  When  within 
thirty-five  feet  of  the  "south  switch"  he  observed  that  it 
was  open,  or  set  for  running  upon  the  side-track,  upon 
which  a  number  of  cars  were  standing.  As  quickly  as  he 
could  do  so,  he  signalled  the  engineer  to  stop.  The  signal 
was  not  obeyed,  but  the  train  could  not  then  have  been 
prevented  from  running  upon  the  side-track  and  against 
the  cars  standing  thereon.  When  the  car  on  which  he  was 
standing  was  within  six  feet  of  the  stationary  cars  he 
jumped  to  the  ground  to  save  himself,  and  received  the 
injury  for  which  he  sought  damages.  Ifo  lights  or  signals 
of  any  kind  were  at  the  open  switch,  and  he  had  no  means 
of  ascertaining  whether  it  was  open  or  closed,  except  the 
ends  of  the  rails  or  the  lever  which  was  lying  close  to  tlie 
ground  between  the  ties,  which  indications  could  be  seen 
only  at  a  short  distance. 
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Within  comparatively  recent  years,  accompanying  the 
great  development  of  commerce  and  the  increasing  number 
of  manufacturing  industries,  and  the  multiplying  of  lines 
of  railways  extending  through  the  country  and  connecting 
its  cities  and  towns  with  each  other,  there  have  been  con- 
structed, in  or  near  many  prospering  cities,  at  which  two  or 
more  through  lines  touch,  other  and  local  railways,  often,  if 
not  commonly,  known  as  belt  railroads,  which  furnish  con- 
venient means  of  transfer  from  one^  through  line  to 
another  or  others,  and  also  furnish  opportunity  for  the  loca- 
tion of  manufacturing  establishments  needing  railway  fa- 
cilities, and  makiiig  it  convenient  for  them  to  exist  in  the 
neighborhood  of  such  cities  without  bordering  upon  such 
through  lines  of  railway.  Sometimes  such  belt  railroads 
are  constructed  and  maintained  by  independent  corpora- 
tions, wholly  distinct  as  to  ownership  from  the  through 
lines  connected  therewith.  In  the  case  before  us,  the  Belt 
Road  is  owned  and  operated  by  the  two  railroad  companies 
which  separately  own  and  operate  the  two  through  lines 
connected  by  it  It  is  not  a  part  of  one  of  such  through 
lines  more  than  of  the  other.  It  is  under  ownership  differ- 
ent from  that  of  either  of  the  two  through  lines,  and  is 
maintained  by  a  distinct  set  of  employes.  Its  main  track 
can  not  be  said  to  be  merely  a  part  of  the  main  track  of 
either  of  the  companies  considered  separately,  yet  it  is  a 
steam  railroad  having  a  main  track  and  side-tracks  con- 
nected with  it  by  switches.  As  to  each  of  the  companies 
separately  considered,  it  serves  as  a  branch  railroad  leading 
to  the  railroad  of  another  company.  It  is  not  merely  a 
track  in  a  switch  yard  of  a  railroad  company.  With  refer- 
ence to  such  side-tracks  and  switches  along  the  Belt  Road, 
the  track  with  which  they  all  connect  is  the  main  track.  * 

3.  One  of  the  purposes  of  the  statute  in  question  is 
plainly  indicated  by  its  language  to  be  the  protection  of 
railroad  employes,  using  the  main  track,  from  injury 
through  want  of  notice  of  the  condition  for  the  time  being 
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of  the  switches  connecting  side-tracks.  Looking  to  the  char- 
acter and  uses  of  the  helt  road  here  involved,  and  the  cir- 
cumstances of  the  appellee^s  injury,  we  can  not  but  regard 
the  main  track  of  the  Belt  Road  as  included  in  the  broad 
meaning  necessarily  attributable  in  order  to  accomplish  the 
remedial  purpose  of  the  statute. 

We  see  nothing  on  which  to  base  a  serious  question  in 
this  court  as  to  contributory  negligenoa 

Judgment  affirmed. 


Jennings  v.  Ingle. 

[No.  5,185.    Filed  March  28,  1905.] 

L  New  TfilAL. — Verdict  Contrary  to  Evidence, — "That  the  verdict  of 
the  jnry  is  contrary  to  the  evidence"  is  no  cause  for  a  new  trial, 
p.  155. 

2.  Same. — Verdict  Contrary  to  Law  and  Evidence. — ^•*That  the  verdict 
is-  contrary  to  the  law  and  evidence"  is  no  cause  for  a  new  trial, 
p.  155. 

3.  Same. — Verdict  Contrary  to  Law, — A  verdict  improperly  affected 
by  errors  of  law  occurring  on  the  trial,  or  a  verdict  founded  upon 
insufficient  evidence,  is  "contrary  to  law."    p.  155. 

4.  Master  and  Servant. — Obvious  Dangers. — Assumption  of  Risk. — 
The  servant  assumes  the  risk  of  all  defects  open  to  ordinary,  careful 
observation,    p.  156. 

5.  Same. — Assumption  of  Bisk. — Contract. — ^The  assumption  of  the 
risk  of  obvious  dangers  is  a  part  of  the  ordinary  contract  of  service, 
p.  157. 

6.  Same. — Rule  of  "Safe  Place:' — Exception. — The  rule  of  "safe 
place"  does  not  apply  in  favor  of  a  servant  engaged  in  making  a 
dangerous  place  safe.    p.  157. 

7.  Same. — Coal  Mines. — Making  Miner's  Room  Safe. — The  owners  of 
a  coal  mine  are  not  liable  to  a  "jerryman,"  employed  to  clean  up  and 
make  safe  the  rooms  of  the  miners,  and  who  was  injured  while  taking 
down  props  and  pulling  down  slate  from  the  ceiling  of  a  room,  such 
"jerryman"  knowing  at  the  time  of  the  dangerous  conditions  in  such 
room.    p.  159. 

8.  Trial. — Peremptory  Instruction. — When  Proper. — Where  the  evi- 
dence wholly  fails  to  establish  the  plaintiff's  cause  of  action,  it  is 
the  duty  of  the  trial  judge  to  direct  a  verdict  for  defendant,     p.  159. 

From  Vanderburgh   Circuit   Court;   Louis   0.   Rasch, 
Judga 
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Action  by  William  Jennings  against  David  Ingle.    From 
a  judgment  for  defendant,  plaintiff  appeals.  .  Affirmed. 

Frank  B,  Posey,  William  C.  Mason  and  W.  E.  Cox,  for 
appellant 

Charles  L.  Wedding,  for  appellee. 

Wiley,  J. — Appellant  was  employed  as  a  "jerryman" 
to  work  in  appellee's  coal  mine.  Under  the  terms  of  his 
employment  he  was  required  to  gather  up  and  remove 
fallen  slate  from  the  floor  of  the  mining  room,  and  also  to 
take  dovm  and  remove  loose  and  hanging  slate  from  the 
roof  of  the  mine,  for  the  purpose  of  making  safe  the  place 
in  which  the  miners  work.  While  engaged  in  the  line  of  his 
duty,  a  heavy  piece  of  slate  fell  upon  him,  causing  him 
serious  injury.  He  brought  this  action  to  recover  damages 
for  the  injury  thus  sustained,  and  based  his  right  to  recov- 
ery upon  certain  acts  of  negligence  on  the  part  of  the  ap- 
pellee. Two  acts  of  negligence  are  charged:  (1)  That 
appellee  failed  to  furnish  and  keep  on  hand  a  sufficient 
amount  of  props  with  which  to  secure  the  roof  of  the  mine 
from  falling;  and  (2)  that  a  day  or  two  before  the  mining 
boss  had  examined  the  room  in  which  appellant  was  in- 
jured, and  found  it  unsafe,  and  did  not  warn  him  of  its 
condition.  It  was  the  duty  of  appellant  to  go  to  any  of  the 
mining  rooms  upon  the  call  or  request  of  a  miner,  to  per- 
form the  duties  required  of  him.  In  this  case  one  of  the 
miners  informed  him  on  Saturday  afternoon  or  evening 
that  this  particular  room  in  which  he  was  injured  was  in 
bad  condition ;  that  slate  had  fallen  to  the  floor,  and  ought 
to  be  removed ;  that  certain  places  in  the  roof  had  become 
loose  and  dangerous;  and  that  the  slate  should  be  taken 
down  and  removed,  so  that  the  miner  working  in  that  room 
could  perform  his  duty  safely.  The  following  Monday 
morning  appellant  went  to  this  particular  room  to  perform 
the  duty  required  of  him.  In  taking  doAvn  and  removing 
some  hanging  slate  from  the  roof,  and  to  enable  him  to  get 
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it  down,  he  knocked  down  a  prop,  and  immediately  there- 
after the  slate  fell  upon  him,  and  he  was  injured.  After 
the  condusion  of  the  evidence  introduced  on  behalf  of  the 
appellant^  appellee  moved  that  the  court  instruct  the  jury 
to  return  a  verdict  for  him.  This  motion  the  court  sus- 
tained, and  gave  a  peremptory  instruction,  directing  the 
jury  to  find  for  the  appellee,  which  was  done.  Appellant's 
motion  for  a  new  trial  was  overruled. 

Appellant  assigned  five  reasons  for  a  new  trial:  (1)  That 
the  verdict  of  the  jury  is  contrary  to  the  evidence ;  (2)  that 
the  verdict  is  contrary  to  law;  (3)  that  the  verdict  is  con- 
trary to  the  kw  and  evidence;  (4)  and  (6)  that  the  court 
erred  in  giving  the  peremptory  instruction  to  find  for  the 
appellee. 

1.  The  first  reason  assigned  for  a  new  trial  is  not  known 
to  the  statute,  and  therefore  does  not  present  any  question. 
LcuisvUk,  etc.,  B.  Co.  v.  IZenicAer  (1893),  8  Ind.  App. 
404. 

2.  Also  the  third  reason  assigned  is  not  recognized  by 
the  statute,  and  hence  is  not  a  reason  for  a  new  trial. 

3.  This  leaves  for  our  consideration  the  second,  fourth 
and  fifth  reasons  for  a  new  trial,  and  they  may  be  con- 
sidered together,  for  it  is  the  rule  that  a  verdict  improperly 
affected  by  errors  of  law  occurring  at  the  trial  is  contrary 
to  law,  and,  also,  that  a  verdict  founded  upon  insufficient 
evidence  is  error  of  law,  and  therefore  contrary  to  law. 
Robinson  Machine  Works  v.  Chandler  (1877),  56  Ind. 
575;  Deal  v.  State  (1896),  140  Ind.  354;  Bobbins  v. 
Spencer  (1895),  140  Ind.  483.  It  does  not  appear  from 
the  record  whether  the  instruction  given  by  the  court  was 
an  oral  or  written  instruction,  and  it  is  a  question  of  grave 
doubt  whether  the  instruction  is  in  the  record ;  but  we  will 
treat  it  as  in,  and  give  appellant  the  benefit  of  the  error  in 
giving  it,,  if  we  find  that  it  was  erroneous. 

The  facts  upon  which  the  decision  must  rest  are  without 
tsonflict     As  stated  in  a  former  part  of  this  opinion,  the 
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appellant  was  a  "jerryman"  in  the  employ  of  appellee^ 
who  was  the  owner  and  operator  of  a  coal  mina  In  his 
own  language,  his  duties  required  him  "to  clean  up  loose 
slate,  and  take  the  loose  slate  that  was  hanging,  ready  to 
fall,  take  it  down."  Again  he  testified:  "If  tliere  was 
any  fallen  slate  it  was  the  duty  of  the  jerryman,  the  best  I 
knew  how,  to  clean  it  up  and  clear  from  the  miners'  way, 
and,  if  there  was  any  hanging  loose  on  the  props,  to  remove 
the  props  and  clear  it  back." 

4.     From  the  evidence  of  appellant,  the  following  ma- 
^  terial  facta  are  established :    When  he  went  into  the  min- 

ing room  where  he  was  injured  he  discovered  a  pile  of  slate 
lying  on  the  right  side  of  the  room,  and  some  hanging  slate 
at  the  left  This  slate  that  was  hanging  from  the  roof  was 
about  seven  feet  from  the  face  of  the  coal.  He  sounded 
the  roof  by  the  use  of  a  wedge,  cleaned  up  the  slate  that 
had  fallen,  and  went  to  take  down  the  props,  so  as  to  re- 
move the  hanging  slate.  He  was  informed  by  one  of  the 
I  miners  on  Saturday,  after  work  had  ceased,  that  this  slate 

i  ought  io  be  removed.     This  miner  told  him  that  the  room 

I  was  too  bad  for  him  (the  miner)  to  work  in,  and  that  it 

f  "needed  cleaning  up  awful  bad." 

;  The   object   of   sounding   the   roof   was   to   determine 

whether  the  slate  ought  to  come  down,  and  to  see  if  it 
was  in  a  safe  condition.  After  sounding  it,  appellant  de- 
cided that  it  was  all  right,  and  he  could  take  it  down. 
Where  he  went  to  take  down  loose  slate  from  the  roof,  the 
roof  had  been  propped,  and  he  first  took  down  one  prop, 
and  then  the  second.  He  testified  that  if  he  had  not  taken 
down  the  props  he  could  not  have  removed  the  loose  slate 
from  the  roof.  In  the  room  where  he  was  working  there 
were  probably  100  props.  Appellant  testified  that  at  the 
place  where  he  was  working  no  additional  props  were 
needed,  and  if  they  had  been  needed  they  were  at  hand  for 
his  use.  Other  witnesses  were  called  and  testified  concern- 
ing tbe  unsafe  condition  of  this  mining  room,  but,  as  their 
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evidence  does  not  in  anywise  conflict  with  that  of  appel- 
lant, but,  on  the  ooaitrary,  supports  his  evidence,  we  do 
not  deem  it  necessary  to  set  it  out  or  consider  it  The  evi- 
dence further  shows  that  it  was  the  duty  of  appellant, 
whenever  he  received  knowledge  or  information  from  any 
source  that  any  room  where  miners  were  required  to  work 
needed  cleaning  up,  to  proceed  at  once  to  perform  that  duty. 
Appellant  was  informed  that  the  room  where  he  was  in- 
jured was  in  a  dangerous  and  unsafe  condition,  and  his 
duties  required  him  to  clean  it  up  and  make  it  safe.  As  a 
legal  proposition,  it  matters  not  whether  that  information 
was  conveyed  to  him  by  the  mine  boss,  or  one  of  the  miners. 
He  alleges  in  his  complaint  that  whenever  he  received  in- 
formation from  any  source  that  a  mining  room  needed* 
''clearing  up,"  his  duties  required  him  to  proceed  at  once 
to  perform  the  service  enjoined  by  his  employment  lie 
received  his  information  from  one  of  the  miners,  and  he 
was  therefore  advised,  in  t^dvance,  that  he  was  going  into  a 
place  of  danger.  He  had  had  experience  in  the  work  he  was 
engaged  to  perform,  and  when  he  reached  the  mining  room 
its  condition  was  ,as  apparent  to  him  as  it  was  to  the  mine 
boss.  It  is  the  rule  that  defects  or  perils,  such  as  are  open 
to  ordinary,  careful  observation,  are  regarded  by  the  law  as 
perils  incident  to  the  service,  and  the  dangers  incident 
thereto  are  assumed  by  the  servant  Wabash,  etc.,  R.  Co. 
V.  Morgan  (1892),  132  Ind.  430;  Rogers  v.  Leyden 
(1891),  127  Ind.  60;  Louisville,  etc.,  R.  Co.  v.  Sandford 
(1889),  117  Ind.  265]  Indianapolis,  etc.,  R.  Co.  v.  Watson 
(1888),  114  Ind.  20,  5  Am.  St  578;  Ohio,  etc.,  R.  Co.  v. 
Pearcy  (1891),  128  Ind.  197. 

5.  Appellant  was  engaged  in  a  hazardous  undertaking, 
and  that  hazard  was  open,  obvious  and  apparent  to  him. 
It  entered  into  and  became  an  integral  part  and  an  essen- 
tial element  of  his  contract  of  employment^  and  he  assumed 
the  risk  of  the  danger  incident  thereto. 

6.  The  rule  that  the  master  must  provide  a  safe  place 
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for  his  servant  to  work  does  not  apply  where  the  servant  is 
engaged  in  making  a  dangerous  place  safe,  and  dangers  in- 
cident to  such  employment  are  assumed.  Indiana,  etc. 
Coal  Co.  V.  Batey  (1904),  34  Ind.  App.  16,  and  authorities 
cited. 

In  the  case  just  cited  the  queetion  under  consideration 
is  so  aptly  and  forcibly  stated  that  we  quote  the  following: 
"The  deceased  was  in  the  line  of  his  duty.  He  assumed 
the  risk  ordinarily  incident  thereta  It  would  seem  to  be 
a  contradiction  in  terms,  where  the  work  to  be  performed 
was  known  by  the  employe  to  make  a  dangerous  place  safe, 
to  say  that  the  hazards  reasonably  incident  thereto  were 
not  assumed.  The  liability  of  loose  slate  in  the  roof  of  a 
coal  mine  to  fall  upon  slight*  disturbance  is  a  matter  of 
common  observation."  See,  also,  Dickason  Coal  Co.  v. 
Peach  (1903),  32  Ind.  App.  33;  Island  Coal  Co.  v.  Oreen- 
wood  (1898),  151  Ind.  476;  Dickason  Coal  Co.  v.  Unver- 
ferth  (1903),  30  Ind.  App,  546. 

In  considering  the  rule  which  requires  the  master  to 
exercise  ordinary  care  to  provide  a  reasonably  safe  place 
in  which  the  servant  may  perform  his  service,  Judge  San- 
bom,  of  the  Circuit  Court  of  Appeals,  for  the  eighth  cir- 
cuit, in  the  case  of  Finalyson  v.  Utica  Mining,  etc.,  Co. 
(1895),  67  Fed.  507,  used  tie  following  language:  "But 
this  rule  can  not  be  justly  applied  to  cases  in  which  the  very 
work  the  servants  are  employed  to  do  consists  in  making  a 
dangerous  place  safe,  or  in  constantly  changing  the  char- 
acter of  the  place  for  safety  as  the  work  progresses,  *  *  ♦ 
The  servant  assumes  the  ordinary  risks  and  dangers  of  his 
employment  that  are  known  to  him,  and  those  that  might 
be  known  to  him  by  the  exercise  of  ordinary  care  and  fore- 
sight When  he  engages  in  the  work  of  making  a  place 
that  is  known  to  be  dangerous,  safe,  or  in  a  work  that  in 
its  progress  necessarily  changes  the  character  for  safety  of 
the  place  in  which  it  is  performed  as  the  work  progresses. 
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the  hazard  of  the  dangerous  place  and  the  increased  hazard 
of  the  place  made  dajagerous  by  tibe  work  are  the  ordinary 
and  kiK>wn  dangers  of  such  a  place,  and  by  his  acceptance 
of  the  employment  the  servant  necessarily  assumes  them." 

7.  Under  the  facts  disclosed  by  the  evidence,  and  the 
rules  of  law  declared  in  the  several  cases  cited,  appellant 
wholly  failed  to  make  out  his  case  under  either  paragraph 
o:f  his  complaint  Under  the  undisputed  facts,  the  question 
as  to  whether  appellant  assumed  the  risks  of  his  employment 
was  a  question  of  law  for  the  court  to  determine,  and  in  such 
case  the  trial  court  is  authorized  to  direct  a  verdict. 

8.  In  the  case  we  are  considering  there  is  no  evidence 
to  support  appellant^s  cause  of  action  as  stated  in  his  com- 
plaint, and,  this  being  true,  there  was  no  error  in  giving 
the  peremptory  instruction.  Baltimore^  etc.,  R.  Co.  v. 
Spaulding  (1898),  21  Ind.  App.  323;  Oreen  v.  Eden 
(1900),  24  Ind.  App.  583;  Dunnington  v.  Syfers  (1901), 
157  Ind.  458;  Williams  v.  Resener  (1900),  25  Ind.  App. 
132;  OUson  v.  Lake  Shore,  etc.,  R.  Co.  (1896),  143  Ind. 
405,  32  L.  R.  A.  149. 

Judgment  affirmed. 

RoBY,  J. — I  concur,  upon  the  ground  that  one  fact  es- 
sential to  appellant's  recovery  was  not  established. 


Dibble  v.  Roberts. 

[No.  4,967.     Filed  January  25,  1005.     Rehearing  denied  March  28, 

1905.] 

1.  Pleading. — Complaint. — Account, — A  complaint  alleging  that  de- 
fendant is  indebted  to  plaintiff  in  the  sum  of  $45  balance  on  salary 
aad  $259.44  for  commission  on  goods  sold,  is  an  action  for  salary 
and  commissions  already  earned,  and  not  for  breacb  of  contract. 

p.  leo. 

2.  Appeal  and  Ebror. — Right  Result. — Where  the  result  reachecf  by 
the  trial  court  is  correct  on  the  theories  both  of  plaintiff  and  defend 
ant,  the  judgment  will  be  affirmed,     p.  161. 


160        APPELLATE  COUET  OF  INDIANA, 

Dibble  v.  Roberts--35  Ind.  App.  159. 

From '  Vanderburgh  Circuit  Court ;  Louis  0.  Rasch, 
Judge. 

Action  by  Willard  R.  Roberts  against  L.  N.  Dibble^  do- 
ing business  under  the  firm  name  of  Dibble  &  Warner. 
From  a  judgment  for  plaintiff,  defendant  appeals.*  Af- 
finned. 

Ireland  &  ReisteVj  for  appellant 

Charles  L.  Roberts  and  Charles  L,  Wedding,  for  appellee. 

RoBY,  J. — ^Appellant's  demurrer  to  appellee's. amended 
complaint  was  overruled.  He  then  filed  a  general  denial 
and  a  plea  of  payment,  to  the  latter  of  which  a  reply  in 
denial  was  made.  Trial  by  the  court  without  a  jury,  and  a 
general  finding  that  there  was  due  from  the  defendant  to 
the  plaintiff  $296.44.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  judgment  was  rendered  on  the  verdict 

The  parties  differ  as  to  the  theory  of  the  amended  com- 
plaint That  pleading,  omitting  the  caption,  was  as  fol- 
lows: "Said  plaintiff  Willard  R.  Roberts  complains  of  the 
defendant  L.  N.  Dibble,  doing  business  under  the  firm 
name  of  Dibble  &  Warner,  and  says :  That  said  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  $45,  balance  due 
plaintiff  on  salary,  under  a  contract  entered  into  between 
plaintiff  and  defendant,  for  his  services  as  traveling  sales- 
man for  the  defendant  during  the  year  1902,  and  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  further  sum  of 
$259.44,  commission  on  goods  sold  over  $20,000,  during 
said  year,  under  contract  betwen  plaintiff  and  defendant  by 
which  a  commission  of  six  per  cent  was  agreed  upon  to 
be  paid  plaintiff  by  the  defendant;  that  under  said  centrajct 
plaintiff  sold  over  $26,000  worth  of  the  defendant's  goods 
during  the  year  1902,  and  that  the  plaintiff  in  all  things 
fully  performed  his  part  of  the  agreement  with  the  defend- 
ant, amounting  in  all  to  the  sura  of  $304.44;  that  said 
sum  is  past  due  and  wholly  unpaid.    Wherefore,"  etc. 

1.     Appellant  treats  the  action  as  one  to  recover  damages 
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for  a  wrongful  discharge  of  appellee,  and  the  refusal  by  the 
appellant  to  continue  his  employment  during  the  year  1902. 
This  construction  is  not  warranted.  The  evident  purpose 
of  the  pleader  was  to  recover  a  balance  of  salary  earned, 
amounting  to  $45,  and  commission  upon  sales  in  excess  of 
$20,000.  No  bill  of  particulars  was  filed,  and  there  was 
no  motion  to  make  more  specific  The  all^ation  is  that  the 
salaiy  was  earned  during  the  year,  but  that  does  not  neces- 
sarily embrace  services  covering  the  entire  year.  The  com- 
plaint was  sufficient  to  withstand  the  demurrer. 

2.  The  motion  for  a  new  trial  requires  a  consideration 
of  the  evidence.  There  was  evidence  that  the  season  of 
1902,  for  the  sale  of  the  merchandise  handled  by  the  parties, 
was  ended  before  the  action  was  begun ;  that  appellant  had 
contracted  to  pay  appellee  $1,200  for  the  sale  of  $20,000 
worth  of  goods,  and  six  per  cent  commission  on  the  amount 
sold  in  excess  thereof.  Appellant  testified  that  he  had  dis- 
charged appellee  for  nonattention  to  duty.  There  is  no 
apparent  controversy  as  to  tlie  amount  due,  and,  were  we 
to  adopt  appellant's  theory,  which  we  do  not>  an  affirmance 
of  the  judgment  would  still  be  required,  a  correct  result 
having  been  reached.  §§401,  670  Burns  1901,  §§398,  658 
E.  S.  1881;  WortmauY.  Minich  (1901),  28  Ind.  App.  31. 

Judgment  affirmed. 


SiSSON   ET  AL.  V.   CaRITHERS  ET  AL. 

[No.  4,873.     Filed  Noyember  17,  1904.     Rehearing  denied  March  29, 

1905.] 

1.  Flbading. — Highway  Petition. — AntendmenU — The  omission  of  the 
names  of  the  owners  of  land  through  which  a  proposed  highway  will 
pass  may  be  supplied  by  amendment,    p.  163. 

2.  Sahs. — Amendment. — Motion  in  Arrest, — A  judgment  on  a  high- 
way .petition,  which  was  defective  but  made  good  by  an  amendment, 
is  not  subject  to  a  motion  in  arrest,    p.  163. 

3*  HiOHWATS. — "Notice, — Jurindiction. — The  board  of  commissioners 
has  original  jurisdiction  of  the  establishment  of  highways,  and  where 

Vol.  35—11 
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the  landowners  are  properly  notified  it  has  jurisdiction  of  the  par- 
ties; and  such  jurisdiction  is  not  lost  by  any  irregularities  in  the 
proceeding  thereafter,    p.  164. 

4.  Costs. — Diacreiion  of  Court, — ^The  taxation  of  costs  is  largely 
within  the  discretion  of  the  trial  court,  and  except  in  case  of  abuse, 
such  court's  taxation  will  not  be  disturbed,    p.  164. 

5.  Highways. — Width. — Failure  to  Specify  in  Viewers^  Report.— 
Power  of  Court  to  Correct. — ^The  viewers*  report  need  not  specify  the 
width  of  a  proposed  highway,  but  the  order  of  establishment  Is  void 
unless  it  sets  out  such  width ;  and  such  defect  may  be  corrected  by  the 
trial  court  or  by  an  order  of  the  Supreme  or  Appellate  Court  on 
appeal,    p.  164. 

6.  Same. — Location. — Certainty. — The  description  of  the  starting 
place  of  a  proposed  highway,  "commencing  at  the  southeast  comer 
of  the  southeast  quarter  of  section  thirty-two,"  is  certain,    p.  165. 

7.  Appeal  and  Ebbob. — Separate  Motions. — Joint  Assignment. — 
Where  separate  motions  are  made  by  defendants,  no  question  is  pre- 
sented by  a  joint  assignment  of  errors,    p.  165. 

8.  Highways. — Viewers*  Report. — Objections. — Objections  to  the 
viewers'  report  in  a  highway  case,  that  such  report  is  "insufficient 
in  law"  and  that  it  was  "not  made  in  accordance  with  law,"  are 
unavailing,    p.  165. 

From  Vanderburgh  Circuit  Court;  Louis  0.  Rasch, 
Judge. 

Petition  by  Joseph  Carithers  and  others  for  the  estab- 
lishment of  a  highway,  against  which  Joshua  S.  Sisson  and 
others  remonstrate.  From  a  judgment  for  petitioners,  re- 
monstrants appeal.    Affirmed. 

Henry  A.  Teager,  for  appellants. 

Twinehcm,  &  McCHnnis  and  Buskirh  <&  Brady,  for  ap- 
pellees. 

RoBY,  J. — ^Appellees  filed  tibeir  petition  for  the  location 
and  establishment  of  a  public  highway  in  Gibson  coimty. 
Viewers  were  appointed  by  the  board  of  commissioners,  in 
accordance  with  the  statute,  who  reported  that  the  proposed 
highway  would  be  of  public  utility.  Appellants,  Sisson, 
Welbom,  Hyneman  and  Yeager,  thereupon  filed  their  re- 
monstrance upon  the  ground  that  the  proposed  highway 
would  not  be  of  public  utility.    Reviewers  were  thereupon 
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appointed,  and  thereafter  filed  a  report  in  favor  of  the  pub- 
lic utility  and  establishment  of  the  proposed  highway.  The 
description  of  the  same  in  both  reports  was  identical.  The 
width  in  the  reviewers'  report  was  fixed  at  thirty  feet,  but 
was  not  stated  in  the  original  report  Thereupon  each  of 
the  appellants  filed  a  separate  remonstrance  for  damages. 
Eeviewers  were  appointed  thereon  who  reported,  assessing 
damages  as  follows:  Sisson,  $100;  Welbom,  $40;  Hyne- 
man,  $20 ;  Yeager,  $20.  The  board  thereupon  ordered  that 
the  highway  be  established  as  set  out  in  tie  report,  provided 
that  the  petitioners  should  pay  the  damages  assessed  as 
aforesaid  to  the  county  treasurer  within  thirty  days  from 
February  5,  1901.  The  petitioners  thereupon  filed  a  treas- 
urer's receipt  for.  said  sum,  and  appellants  prayed  an  appeal 
to  the  circuit  oourt  Such  proceedings  were  had  as  that  the 
case  was  ultimately  tried  by  a  jury  in  the  Vanderburgh 
Circuit  Court;  a  verdict  being  returned  in  favor  of  the 
public  utility  of  the  proposed  highway,  and  assessing  dam- 
ages to  the  appellants  as  follows :  Yeager,  nothing ;  Wel- 
bom, $35;  Hyneman,  $23.60;  Sisson,  $225.  Appellants 
thereupon  filed  their  written  motion  in  arrest  of  judgment, 
which  was  overruled,  and  judgment  rendered  upon  the  ver- 
dict 

1.  The  eighth  assignment  of  error  is  that  the  court  erred 
in  overruling  appellants'  motion  in  arrest  of  judgment  The 
original  petition  did  not  contain  the  names  of  the  owners 
of  the  land  through  which  the  proposed  highway  would  pass. 

It  was  however  amended  in  the  commissioners'  court  bv  the 

«/ 

insertion  of  said  names,  upon  leave  granted,  and  the  cause 
was  tried  in  the  circuit  court  upon  such  amended  petition. 
The  amendment  was  properly  allowed.  Hedrick  v.  Hed- 
rick  (1876),  55  Ind.  78. 

2.  Whatever  force  the  objection  originally  had  was  taken 
from  it  by  the  amendment 

One  page  of  appellants'  brief  is  given  over  to  a  "plat  of 
the  proposed  highway."     The  route  described  in  the  peti- 
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tion  and  that  adopted  by  the  viewers  are  thereon  shown  as 
being  widely  divergent,  and  a  substantial  .portion  of  the 
argument  is  based  upon  such  divergence.  The  return  to  a 
writ  of  certiorari  shows  that  the  identical  route  set  up  in 
the  petition  is  followed  in  the  report  of  the  viewers  and  re- 
viewers, the  apparent  difference  being  due  to  a  clerical 
omission  by  the  clerk.  In  accordance  with  the  suggestion 
made  in  appellants'  reply  brief,  we  "let  that  pass." 

3.  The  board  of  commissioners  had  original  jurisdiction 
of  the  subject-matter  of  this  proceeding.  Appellants  were 
notified  of  its  pendency,  appeared,  and  vigorously  contested 
the  issue.  Whatever  irregularities  might  have  existed  in 
the  proceedings,  it  is  manifest  that  the  court  did  have  juris- 
diction at  the  end  as  at  the  beginning. 

4;  The  question  of  costs  was  disposed  of  by  apportion- 
ing them  among  the  several  parties,  in  a  manner  which  is 
neither  claimed  nor  shown  to  have  been  an  abuse  of  tlie 
court's  discretion,  and  which,  so  far  as  the  appellant  Yeager 
was  concerned,  is  more  favorable  to  him  than  he  might  have 
asked. 

We  are  of  the  opinion  that  no  substantial  error  was  com- 
mitted at  any  stage  of  the  case,  and  the  judgment  is  there- 
fore affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J. — 5.  It  is  vigorously  urged  in  support  of  a  peti- 
tion for  rehearing  tliat  the  order  fixing  the  width  of  the 
highway  is  invalid,  inasmuch  as  it  does  not  appear  that  the 
report  of  the  viewers  specified  the  width.  It  is  not  neces- 
sary that  the  width  of  a  highway  be  stated  in  the  viewers' 
report  Campbell  v.  Fogg  (1892),  132  Ind.  1;  Watson  v. 
Crowsore  (1884),  93  Ind.  220-222.  The  statute  fixes  tlie 
minimum  width  of  county  and  township  roads,  and  requires 
that  the  order  for  the  laying  out  of  any  highway  shall 
specify  the  width  thereof.  §6755  Bums  1901,  §5028  R. 
S.  1881.     An  order  establishing  such  highway  which  fails 
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to  specify  the  width  is  void.  Hudson  v.  Voreis  (1893), 
134  Ind.  642;  Helms  v.  Bell  (1900),  155  Ind.  502.  The 
defect  is  one  which  the  court  may  correct^  and  an  order  for 
such  correction  may  be  made  by  the  Supreme  or  Appellate 
Courts.  Sidener  v.  Essex  (1864),  22  Ind.  201;  Merom 
Gravel  Co.  v.  Pearson  (1904),  33  Ind.  App.  174. 

6.  The  petitioners  asked  the  establishment  "of  a  public 
highway  on  or  as  near  to  the  following  described  route  as 
practicable,  to  wit:  Commencing  at  the  southeast  corner 
of  the  southeast  quarter  of  section  thirty-two,"  etc.  The 
starting  place  of  the  proposed  highway  is  definitely  and 
accurately  fixed,  and  the  petition  in  that  respect  was  suffi- 
cient 

7.  The  motion  for  arrest  of  judgment  was  a  separate 
and  several  motion.  The  assignment  of  errors  is  a  joint 
assignment  by  the  four  appellants. 

8.  Objections  to  the  viewers'  report  were  made  by  only 
three  of  the  appellants.  Such  objection,  so  far  as  it  was  not 
remedied  by  amendment,  was  that  the  report  is  "insufficient 
in  law,"  and  "not  made  in  accordance  with  law," — reasons 
which  "amounted  to  nothing."  Long  v.  Ruch  (1897),  148 
Ind.  74.     . 

There  are  other  defects  in  the  appeal,  which  have  been 
disregarded  in  order  to  dispose  of  the  appeal  upon  its 
merits. 

Petition  for  rehearing  overruled. 


Meloy  v.  Weathers  et  al. 

[No.  5,286.     Filed  March  29,  1905.] 

Apfbal  Airo  EiBBOB. — Jury  Trial, — Refusal. — Assignment  of  Error, — 
The  refiLBal  to  submit  a  caase  to  a  jury  for  trial  can  not  be  made 
an  independent  assignment  of  error  on  appeal,  but  must  be  set  out 
88  a  reason  for  a  new  trial. 

From  Crawford  Circuit  Court ;  C.  W.  Cook,  Judge. 
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Application  by  Joseph  W.  Meloy  for  license  to  retail 
intoxicating  liquors,  against  which  William  V.  Weather* 
and  others  remonstrate.  From  a  judgment  for  remon- 
strants, applicant  appeals.     Affirmed. 

Jerry  L.  Suddarth,  for  appellant 

Evan  B.  Stotsenburg  and  John  H.  Weathers,  for  ap- 
pellees, 

CoMSTOCK,  C.  J. — Appellant  filed  with  the  board  of  com- 
missioners of  Crawford  county  his  application  for  license 
to  retail  intoxicating  liquors,  describing  the  premises  where 
he  desired  to  sell.  Appellees  at  the  proper  time  filed  with 
said  board  a  remonstrance  against  the  granting  of  said 
license.  The  board  of  commissioners  decided  the  issue  in 
favor  of  appellant.  Appellees  appealed  to  the  Crawford 
Circuit  Court,  where  the  case  was  tried  by  the  court,  and 
judgment  rendered  in  favor  of  appellees,  dismissing  appel- 
lant's application,  and  rendering  judgment  against  him  in 
favor  of  appellees  for  costs. 

The  only  error  argued  by  appellant  upon  this  appeal  is 
the  refusal  of  the  trial  court  to  submit  the  cause  to  a  jury. 
Said  alleged  error  is  attempted  to  be  presented  by  a  separate 
specification  of  error.  As  claimed  by  appellees,  such  speci- 
fication can  not  be  considered,  because  it  should  be  set  out 
as  a  reason  for  a  new  trial.  Such  question  can  not  be  pre- 
sented by  an  independent  assignment  of  error.  Allee  v. 
State,  ex  rel.  (1881),  76  Ind.  94;  ChUdera  v.  First  Nat. 
Bank  (1897),  147  Ind.  430;  Ketcham  v.  Brazil  Block  Coal 
Oo.(1883),  88  Ind.  515 ;  Abbottv.  Inman  (1904), po^f,  262. 

A  motion  for  a  new  trial  was  filed,  but  the  action  of  the 
court  in  refusing  a  jury  is  not  made  one  of  the  reasons 
therefor. 

Counsel  for  appellees  insist  that  the  appeal  should  be 
dismissed  because  the  record  does  not  comply  with  the  rules 
of  this  court  The  conclusion  reached  renders  it  unneces- 
sary to  consider  this  claim  of  appellees. 

Judgment  affirmed. 
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PiCHON   ET  AL.  V.  MaBTIN  ET  AL. 

[No.  5,000.    Filed  March  29,  1905.] 

L  Appeal  aito  Erbob. — BtU  of  Ewceptiona, — Signing. — It  will  be  pre- 
inmed  that  the  trial  judge  signed  a  billof  exceptions  before  filing 
where  the  record  entry  of  March  26  shows  that  appellants'  bill  of 
exceptions  'in  these  words  (H.  I.)  is  now  filed,  signed  by  the  court/' 
etc.,  even  though  the  transcript  sets  out  such  bill  before  it  shows  the 
signing,  where  the  record  shows  that  the  reporter's  longhand  manu- 
script of  the  evidence  was  filed  February  12  and  the  bill  was  presented 
to  the  judge  February  19.    p.  169. 

2.  Tbjal. — Evidence. — Erroneous  Admission, — When  Reversible. — ^The 
erroneons  admission  of  evidence  is  not  reversible  error  when,  from  the 
whole  evidence,  it  appears  that  the  general  result  was  not  thereby 
changed,    p.  170. 

3.  Appeal  and  Ebbob. — Judgment  of  TritU  Court. — Presumption. — 
The  appellant  must  afBrmatively  show  error  by  the  record,  every  pre- 
samption  being  indulged  in  favor  of  the  decision  of  the  trial  court, 
p.  170. 

4.  Same. — Evidence. — Objections. — Only  the  objections  to  the  admis- 
sion of  evidence  urged  in  the  trial  court  will  be  considered  on  appeal, 
p.  171. 

5.  Evidence.  —  Objection.  —  Highways.  —  Damages,  —  Evidence  in  a 
highway  condemnation  proceeding  that  witness  was  offered  a  certain 
sum  "if  the  public  road  was  through  there,"  is  inadmissible  on  direct 
examination,  and  the  objection  that  such  evidence  is  "hearsay"  is  suf- 
ficient   p.  171. 

^  Sake.  —  Highways.  —  Damages.  —  The  question  whether  remon- 
strant's land  would  be  enhanced  in  value  by  the  establishment  of  a 
proposed  highway,  and  the  answer  that  it  would,  are  both  improper  on 
direct  examination.  ^  p.  172. 

7.  Highways. — Damages. — Measure  of. — The  difference  in  the  value 
of  the  land  with  and  without  a  proposed  highway  is  the  proper  meas- 
ure of  damages  in  highway  condemnation  proceedings,     p.  172. 

8.  Sahe. — Damages. — Benefits. — How  Ascertained. — No  damages  can 
be  recovered  by  a  remonstrant  in  a  highway  condemnation  proceeding 
where  the  benefits  to  his  land  are  as  much  as  his  damages,    p.  173. 

9.  Evidence. — Incompetent. — Whether  Admission  of.  Permits  Rebut- 
tal 6y.— The  admission  of  incompetent  evidence  of  a  matter  outside  of 
the  issues,  without  objection,  does  not  permit  an  adversary,  over  objec- 
tion, to  combat  such  evidence  by  other  incompetent  evidence,     p.  173. 

10.  Save. — Incompetent. — Whether  Admission  of.  Permits  Rebuttal 
hf* — ^Hie  admission  of  incompetent  evidence  of  a  matter  within  the 
issues,  without  objection,  permits  an  opponent,  over  objection,  to 
introdoce  incompetent  evidence  of  such  matter,    p.  173. 
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11.  Appeal  and  Ebbob. — Trial. — Instructions, — Clerical  Error. — ^The 
Mae  of  the  word  "defendants"  instead  of  "plaintiffs"  will  not  preclude 
appellants  from  a  bearing  on  the  merits  on  appeal  where  the  mistake 
is  clerical,  even  though  the  presumption  is  that  the  record  is  true, 
p.  173. 

12.  TbiaIm — Instructions, — Highways, — Damages. — It  is  improper,  in 
an  instruction  on  the  question  of  damages  to  lands  on  account  of  a 
proposed  highway,  to  include  in  such  instruction  facts  going  to  the 
public  utility  of  such  highway,    p.  174. 

13.  HlOHWATS. — Damages. — What  Lands  Considered. — Only  the  spe- 
cific body  of  real  estate  over  which  a  proposed  highway  will  pass  can 
be  considered  in  estimating  a  remonstrant's  damages.  Other  separate 
lands  of  remonstrant  can  not  be  considered,    p.  175. 

14.  Tbial. — Instructions. — Duty  of  Judge  Where  Two  Issues. — It  is 
the  duty  of  the  judge  to  instruct  separately  on  the  issues  in  a  case  and 
confine  the  facts  in  an  instruction  to  the  issue  concerned  in  such 
instruction,    p.  175. 

From  Allen  Circuit  Court;  /.  H.  Aiken,  Special  Judge. 

Petition  by  Julian  J.  Martin  and  others  for  the  estab- 
lishment of  a  public  highway,  against  which  Joseph  J. 
Pichon  and  others  remonstrate.  From  a  judgm^it  for  peti- 
tioners, remonstrants  appeal.     Reversed. 

E.  V,  Harris,  for  appellants. 
W.  &  E,  Leonard,  for  appellees. 

Myees,  J. — Appellees  filed  a  petition  before  the  board 
of  commissioners  of  Allen  county,  Indiana,  to  lay  out  and 
establish  a  public  highway.  Viewers  were  appointed,  who 
made  a  favorable  report  Appellants  and  others  filed  a 
remonstrance  on  the  ground  that  the  highway  would  not 
be  of  public  utility.  John  B.  Mason  filed  a  separate  remon- 
strance, claiming  damages  on  account  of  the  location  of 
the  road  across  his  farm.  Joseph  J.  Pichon  and  others, 
owners  of  certain  land  as  tenants  in  common,  filed  a  remon- 
strance, claiming  damage  by  reason  of  the  location  of  said 
highway  through  their  land.  Reviewers  were  appointed, 
who  reported  in  favor  of  the  location  of  the  highway  across 
the  land^  of  Mason  and  Pichon  and  others,  and  tiat  the 
highway  would  be  of  public  utility ;  also,  assessing  damages 
in  favor  of  Mason  in  the  sum  of  $65,  and  in  favor  of  Joseph 
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J.  Pichon  and  others  in  the  sum  of  $25,  and  in  favor  of 
Alpheus  Swift  in  the  sum  of  $25.  The  report  of  the  re- 
viewers was  in  all  things  approved  and  adopted  by  the  board 
of  commissioners,  and  the  road,  by  said  board,  ordered 
.opened  and  established  as  prayed  for  in  the  petition.  John 
B.  Mason  and  Joseph  J.  Pichon  and  others,  owners  of  two 
tracts  of  land  crossed  by  said  road,  appealed  from  the  order 
of  the  board  to  the  Allen  Circuit  Court,  where  the  case  was 
tried  before  a  jury,  resulting  in  a  verdict  that  the  proposed 
highway  is  of  public  utility,  etc.,  and  assessing  damages  in 
favor  of  John  B.  Mason  at  $40,  and  in  favor  of  Joseph  J. 
Pichon  and  others  at  $15.  Motion  for  a  new  trial  over- 
ruled.   Judgment  on  the  verdict 

Mason  and  the  owners  of  tlie  Pichon  estate  appealed  to 
this  court,  and  assign  as  error  the  overruling  of  their  joint 
and  separate  motion  for  a  new  trial. 

It  appears  from  the  record  that  while  perfecting  the  rec- 
ord for  this  appeal  John  B.  Mason  died  testate,  and  Joseph 
A.  Mason  qualified  as  his  executor,  and  as  such  is  prosecut- 
ing this  appeal,  as  are  also  the  devisees  of  John  B.  Mason. 
The  motion  for  a  new  trial  contains  thirty-nine  reasons 
why  it  should  be  granted,  but,  as  presented  here,  the  only 
questions  sought  to  be  raised  are  based  upon  the  admission 
and  rejection  of  evidence,  and  the  giving  and  refusing  to 
give  instructions  to  the  jury. 

1.  Appellees  insist  that  tihe  evidence  is  not  in  the  record, 
and  therefore  there  is  no  question  properly  presented  for 
our  consideration.  By  reference  to  the  record  it  appears 
from  the  certificate  of  the  clerk  of  the  lower  court  that  tlie 
longhand  manuscript  of  the  evidence  as  made  by  the  official 
court  reporter  was  filed  in  his  office  on  February  12,  1903. 
It  also  appears  over  the  signature  of  the  trial  court  that 
that  part  of  the  record  designated  as  bill  of  exception  num- 
her  three,  and  containing  the  evidence,  was  presented  to 
the  court  for  examination  and  approval  on  the  19th  day  of 
February,  1903,  and  within  tie  time  given  for  the  prepara- 
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tion  of  such  bill,  and  that  on  the  26th  day  of  March,  1903, 
it  was  signed  by  the  court  On  said  last  date  the  following 
order-book  entry  was  made :  "Come  now  the  parties,  and 
the  remonstrants'  bill  of  exception  number  three  containing 
the  evidence  herein  in  these  words  (H.  I)  is  now  filed,  signed 
by  the  courts  sealed  and  ordered  made  part  of  the  record 
herein."  As  the  record  comes  to  this  court^  the  longhand 
manuscript  and  certificate  thereto  of  the  official  court  re- 
porter is  inserted  after  the  letters  H.  L  Strictly  speaking, 
the  order-book  entry  would  indicate  that  that  part  of  the 
record  containing  the  evidence  was  filed  before  it  was  signed 
by  the  courts  yet  when  we  take  into  consideration  the  fact 
that  it  was  presented  to  the  court  for  signature  on  the  19th 
day  of  February,  nothing  to  the  contrary  appearing,  it  is 
presumed  that  the  trial  judge  did  his  duty,  and  signed  the 
bill  of  exception  before  he  caused  the  same  to  be  filed,  and 
before  ordering  it  to  be  made  a  part  of  the  record.  There- 
fore we  hold  that  the  evidence  is  in  the  record. 

2.  No  doubt  in  the  trial  of  every  case  wherein  a  consider- 
able amount  of  testimony  is  introduced,  questions  and  an- 
swers may  be  selected  from  the  record,  which,  when  con- 
sidered alone,  would  seem  to  be  reversible  errors,  but  such 
questions  and  answers  should  be  considered  in  connection 
with  all  the  other  testimony  given  by  the  witness,  or,  in 
fact,  if,  when  considered  along  with  all  the  other  evidence 
in  the  case,  it  does  not  appear  that  such  testimony  affected 
the  general  result  of  the  controversy,  the  error  wiU  be  con- 
sidered as  harmless.  Sunnyside  Coal,  etc.,  Co.  v.  Reitz 
(1896),  14  Ind.  App.  478;  Miller  v.  Buchanan  (1894), 
10  Ind.  App.  474. 

3.  This  court  will  indulge  every  presumption  in  favor 
of  the  regularity  and  correctness  of  the  proceedings  and 
judgment  of  the  trial  court  The  burden  is  upon  the  party 
appealing  to  show  affirmatively  that  the  error  of  which 
he  complains  was  such  as  would  substantially  affect  his 
rights  in  the  premises,  or  the  case  must  be  affirmed.      If 
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upon  the  whole  record  "it  shall  appear  to  the  court  that 
the  merits  of  the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below,"  it  is  the  duty  of  this  court  not 
to  disturb  the  judgment  §§401,  670  Bums  1901,  §§398, 
658  R.  S.  1881. 

In  the  trial  of  this  cause  in  the  circuit  court  two  issues 
were  presented:  (1)  The  question  of  public  utility  of  the 
proposed  highway;  (2)  benefits  and  damages  accruing  to 
the  land  caused  by  the  location  and  opening  of  the  proposed 
highway  thereon. 

Appellants  claim  a  reversal  of  the  judgment  below:  (1^ 
Because  of  the  aditiission  of  improper  evidence  over  their 
objection;  and  (2)  because  the  court  refused  to  admit  cer- 
tain evidence. 

4.  We  have  carefully  read  nearly  all  the  evidence  in  the 
record,  and  do  not  hesitate  to  say  that  quite  a  number  of 
questions  and  answers  complained  of  were  clearly  improper, 
but  as  the  objections  were  insufficient  the  court  committed 
no  error  in  admitting  the  evidence.  Only  such  reasons  as 
were  assigned  in  the  trial  court  aa  objections  to  the  intro- 
duction of  evidence  will  be  considered  on  appeal.  All  other 
objections  are  presumed  to  be  waived.  Indiana  Improv. 
Co.  V.  Wagner  (1894),  138  Ind.  668;  Bhea  v.  Crunk 
(1896),  12  Ind.  App.  23;  Gross  v.  Ilaisley  (1891),  2  Ind. 
App.  23 ;  Bass  v.  State  ( J894),  136  Ind.  165. 

5.  To  the  evidence  in  the  record,  where  an  objection  to 
its  introduction  was  properly  saved,  we  now  give  attention. 
A  witness  for  appellees,  on  direct  examination  in  rebuttal, 
after  stating  that  he  was  the  owner  of  thirty-one  acres  of  real 
estate  in  the  neighborhood  of  Mason's  and  Pichon's  land, 
and  that  he  was  acquainted  with  the  value  of  land  in  that 
neighborhood,  referring  to  the  land  of  the  witness,  was 
asked :  *'What  is  the  highest  offer,  if  any,  you  have  been 
able  to  get,  with  the  highway  proposed?"  To  this  ques- 
tion an  insufficient  objection  was  interposed,  and  the  wit- 
ness answered :    "Well,  sir,  there  is  a  real  estate  man  right 
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here  in  Ft  Wayne — I  did  not  ask  who  he  was — that  would 
give — I  was  offered  if  the  public  road  was  through  there, 
they  would  give  me  $50  or  $60  an  acre  if  I  had  direct 
access  to  Ft  Wayne."  A  motion  to  strike  out  the  answer, 
for  the  reason,  among  others,  "that  a  portion  of  said  an- 
swer is  hearsay,"  was  overruled.  While  the  reason  as- 
signed was  not  the  best  which  could  have  been  given,  yet 
that  it  was  "hearsay^'  was  sufficient^  and  the  motion  should 
have  been  sustained.  Perkins  v.  People  (1873),  27  Mich. 
386;  Winnisimmet  Co.  v.  Grueby  (1873),  111  Mass.  543; 
Lehmicke  v.  St.  Paul,  etc.,  R.  Co.  (1873),  19  Minn.  464; 
Montclair  R.  Co.  v.  Benson  (1873),  36  N.  J.  L.  657. 

6.  Another  witness  for  appellees  was  asked :  "Would  or 
would  not  the  land  of  Mason's — that  is,  the  forty-eight  acres 
— ^now  be  afiFeeted ;  that  is,  be  aided,  made  better  or  worse, 
or  what,  if  the  road  is  established  ?"  To  this  question  ap- 
pellants objected  "for  the  reason  that  it  is  explanatory, 
and  suggestive  to  the  witness.  It  is  not  a  proper  question 
to  propound  to  a  witness,  as  a  question  asking  for  opinion 
evidence."  The  objection  was  overruled,  and  the  witness 
answered :  "Well,  I  think  it  would  advance  the  price  some- 
what" Similar  questions  were  asked  other  witnesses,  and 
similar  answers  given  as  stated  by  the  witness  last  above 
quoted.  That  such  questions  and  answers  were  improper 
there  can  be  but  little  doubt.  In  view  of  the  large  amount 
of  competent  evidence  on  the  question  of  benefits  and  dam- 
ages, we  would  not  feel  authorized  to  disturb  the  judgment 
for  these  errors,  if  the  record  were  otherwise  clear.  The 
evidence  is  so  nearly  akin  to  tlie  opinion  of  witnesses  as 
to  the  amount  of  benefits  or  damages  sustained  by  the  party 
whose  land  is  appropriated  as  to  require  its  exclusion  on 
direct  examination.  Yost  v.  Conroy  (1884),  92  Ind.  464, 
47  Am.  Eep.  156. 

7.  The  measure  of  damages  for  an  injury  to  land  in 
opening  a  highway  through  it,  is  the  difference  between  the 
market  value  at  the  time  with  the  highway  and  its  market 
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value  without  the  highway.  Watson  v.  Crowsore  (1884), 
93  Ind.  220;  Ooodmne  v.  Evans  (1893),  134  Ind.  262; 
Hire  v.  Kniseley  (1S92),  130  Ind.  295;  Sidener  v.  Essex 
(1864),  22  Ind.  201;  Yosi  v.  Conroy,  supra. 

8.  "If  the  benefits  equal  or  exceed  the  damages,  there 
can  be  no  recovery  for  the  latter."  Renard  v.  Orande 
(1902),  29  Ind.  App.  679.' 

9.  It  is  next  insisted  that  the  court  erred  in  excluding 
testimony  whereby  it  was  sought  to  prove  that  other  lands 
of  appellants',  not  a  part  of  the  same  body,  and  not  con- 
nected with  the  lands  through  which  the  proposed  highway 
runs,  would  not  be  benefited  by  the^  proposed  road.  The 
purpose  of  this  offer,  as  we  take  it,  was  to  combat  appellees' 
testimony,  introduced  without  objection,  tending  to  prove 
that  such  land  would  be  benefited.  All  this  evidence  was 
on  a  collateral  matter  and  incompetent.  This  court  has 
answered  adversely  appellants'  contention  in  the  language 
following:  "The  mere  fact  that  an  attorney  is,  without 
objection,  permitted  to  ask  an  irrelevant  question,  and 
obtain  an  answer  to  it,  can  not  be  used  to  open  the  doors  for 
the  admission  of  evidence  of  facts  purely  collateral  to  the 
issues.  Such  a  course  would  tend  to  make  the  litigation 
almost  interminable,  and  cause  the  fundamental  and  para- 
mount issues  of  a  cause  to  be  lost  sight  of.  There  was  no 
error  in  the  ruling."  Indianapolis  Journal,  etc.,  Co.  v. 
Pugh  (1893),  6  Ind.  App.  610. 

10.  The  rule  is  different  where  the  fact  is  one  witliin 
the  issues,  and  proof  is  made  by  incompetent  evidence  with- 
out objection.  Judd  v.  Small  (1886),  107  Ind.  398; 
Graves  v.  State  (1889),  121  Ind.  357;  Stodwell  v.  State, 
ex  rel.  (1885),  101  Ind.  1. 

Lastly,  appellants  contend  that  the  court  erred  in  giving 
to  the  jury  each  of  the  instructions  requested  by  appellees. 

11.  It  is  perfectly  plain  on  the  face  of  the  record  tliat 
a  clerical  error  was  made  by  appellants  in  taking  tlieir 
exceptions  to  the  instructions  tendered  by  appellees  and  by 
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the  court  given  to  the  jury  in  the  use  of  the  word  "defend- 
ants," when  it  was  clearly  their  intention  to  use  the  word 
"plaintiffs."  While  it  is  true,  as  appellees  insist^  that  the 
record  is  supposed. to  import  absolute  verity,  yet,  when  it  • 
is  manifest  from  the  record  that  the  mistake  is  clearly 
clerical,  it  should  not  be  indulged  to  prevent  a  hearing  on 
the  merits  of  the  case. 

12.  Instruction  twelve  requested  by  appellees,  and  by 
the  court  given,  to  the  jury,  is  very  long,  and  we  quote  only 
so  much  of  it  as  will  illustrate  its  erroneous  features.  This 
instruction  is  solely  on  the  question  of  benefite  and  dam- 
ages, and  the  court  undertook  to  tell  the  jury  what  they 
should  consider  in  estimating  benefits,  and  we  quote  the 
following :  "In  ascertaining  or  assessing  the  damages  suf- 
fered by  one  who  has  property  taken  for  public  use,  it  is 
necessary  to  consider  in  connection  therewith  any  and  all 
benefits  that  he  may  receive  on  account  of  such  proposed 
improvement,  if  any;  and  in  fixing  and  ascertaining  such 
benefits  it  is  necessary  to  take  into  consideration  all  the 
roads  in  the  vicinity  of  such  proposed  highway.  *  *  * 
The  fact,  if  it  be  a  fact,  that  the  gravel-pits  are  so  located 
in  that  immediate  neighborhood  that  over  this  proposed 
road  a  more  direct  route  is  afforded  to  enable  the  gravel 
to  be  more  quickly  and  cheaply  distributed  upon  the  roads 
of  the  township ;  the  fact,  if  it  be  a  fact,  that  the  proposed 
highway  will  enable  any  number  of  residents  of  such  vicin- 
ity to  reach  Robinson  park  by  a  more  direct  route  than 
now  exists ;  the  fact,  if  it  be  a  fact,  that  it  will  afford  the 
remonstrators  residing  along  the  Leo  road  quick  and  easy 
access  to  that  territory  north  of  their  lands  and  of  the  place 
of  the  proposed  road  without  going  miles  around ;  the  \f act, 
if  it  be  a  fact,  that  such  new  road  through  the  lands  of 
the  remonstrators  will  afford  them  access  to  portions  or 
all  of  their  said  lands  without  devoting  parts  of  them  to 
lanes  and  private  ways ;  together  with  all  other  facts  and  cir- 
cimistances  disclosed  by  the  evidence  that  may  enable  you 
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to  determine  the  benefits  enjoyed  by  the  establishment  of 
such  highway  and  damages,  if  any,  suffered  by  the  remon- 
strators/'  That  part  of  the  instruction  referring  to  gravel- 
pits,  and  what  the  highway  would  enable  other  residents 
of  that  vicinity  to  do,  and  that  by  opening  the  road  it 
would  furnish  remonstrators  quick  and  easy  access  to  the 
territory  north  of  the  lands  on  which  the  proposed  road 
was  to  be  located,  without  further  explanation  or  qualifica- 
tion, was  not  proper  to  be  included  in  an  instruction  solely 
on  the  question  of  benefits  and  damages,  as  these  were 
facts  going  to  the  public  utility  of  the  road.  It  was  also 
error  to  tell  the  jury,  without  any  explanation,  that  they 
might  consider,  in  assessing  benefits,  ^all  other  facts  and 
circumstances  disclosed  by  the  evidence  that  may  enable 
you  to  determine  the  benefits  enjoyed  by  the  establishment 
of  such  highway/^ 

13.  We  think  the  law  well  settled  that  the  jury  in  cases 
of  this  kind  are  only  authorized  to  consider  benefits  and 
damages  as  specially  applied  to  the  specific  real  estate 
over  which  the  road  is  laid  out  If  benefits  accrued  to 
other  lands  of  appellants,  not  belonging  to  the  same  body 
of  lands  over  which  the  proposed  road  is  laid  out,  by  tlie 
opening  of  this  road,  or  by  the  opening  of  the  road  it  made 
it  less  expensive  to  thtf  county  or  township  in  hauling 
gravel  to  repair  other  roads,  or  it  made  it  more  convenient 
for  travel  to  other  residents  in  that  vicinity,  these  were 
benefits  enjoyed  alike  by  all  the  landowners  in  the  neigh- 
borhood of  the  proposed  highway,  and  were  common  bene- 
fits to  all,  and  which  the  remonstrators  enjoyed  in  common 
with  oth^r  landowners,  and  were  not  properly  chargeable 
to  remonstrators  as  a  set-off  against  damages  caused  by  the 
opening  of  the  highway  over  the  particular  land  abutting 
on  such  highway.  Evcmsvillej  etc.,  R,  Co.  v.  Charlton 
(1893),  6  Ind.  App.  56;  Todd  v.  Kani:aJcee,  etc.,  R.  Co. 
(1875),  78  HL  530;  State  v.  Digby  (1841),  5  Blackf.  543. 

14.  In  Angell  v.  HomhecJc  (1903),  31  Ind.  App.  59, 
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this  court  said:  "The  authorities  are  agreed  that  where 
facts  are  given  in  evidence  upon  two  issues,  as  in  this  case, 
the  instructions  of  the  court  when  instructing  on  any  one 
issue  should  confine  the  jury  to  the  matter  as  presented 
in  said  issue  on  which  the  instruction  was  given."  The 
law  as  announced  by  the  court  in  the  case  of  Angell  v. 
Hombeck,  supra^  is  well  supported  by  authority,  and,  as 
bearing  upon  this  question  and  in  support  thereof,  we  cite 
Lipes  V.  Hand  (1886),  104  Ind.  503. 

In  view  of  the  fact  that  we  find  no  other  instruction 
given  to  the  jury  in  this  case  which  would  in  anywise  tend 
to  lessen  the  damaging  effect  of  instruction  No.  12,  this 
case  should  be  reversed. 

Judgment  reversed. 


Miller  v.  Collier  et  al. 

[No.  5,535.     Filed  March  30,  1905.] 

Appeal  and  Ebbor. — Appellate  Court  Rules. — Briefs. — Where  appel- 
lant's brief  fails  to  state:  (1)  What  the  iasues  were;  (2-)  how  tlie 
issues  were  decided;  (3)  the  errors  relied  upon  for  reversal;  and  (4) 
propositions  or  points,  as  required  by  Appellate  Court  rule  22,  no 
question  is  presented. 

From  Boone  Circuit  Court;  Samuel  B.  Artman,  Judge. 

Action  by  Joseph  Collier  and  another  against  Bert  Mil- 
ler. From  a  judgment  for  plaintiffs,  defendant  appeals.. 
Appeal  dismissed. 

T.  J.  TerJiime  and  A.  J.  Shelby,  for  appellant 
Higgins  &  IlollomaUj  for  appellees. 

Per  Curiam. — Appellees  move  to  dismiss  this  appel  for 
the  following  reasons,  to  wit:  (1)  Because  there  is  no 
index  to  the  transcript  of  the  proceedings,  as  required  by 
rule  three  of  this  court;  (2)  because  more  than  sixty  daya 
have  passed  since  the  submission  of  this  cause,  and  appol^ 
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lant  has  not  filed  briefs  which  comply  with  rule  twenty-two 
of  this  court  • 

Eeferring  to  the  second  reason  above  assigned,  we  find 
that  appellant's  brief  does  not  state  (1)  what  the  issues 
were;  (2)  how  the  issues  were  decided,  and  what  the  judg- 
ment or  decree  was ;  (3)  the  errors  relied  on  for  a  reversal ; 
(4)  under  a  separate  heading  of  each  error  relied  on,  sepa- 
rately numbered  propositions  or  points,  stated  concisely 
and  without  argument  or  elaboration,  together  with  the 
authorities  relied  on  in  support  of  them.  Appellant's  peti- 
tion to  be  allowed  to  file  index  of  the  proceedings  contained 
in  the  transcript  is  sufficient,  and  would  be  granted,  were 
it  not  that  this  appeal  must  be  dismissed  on  account  of  his 
failure  to  file  briefs  as  required  by  rule  twenty-two.  No 
question  is  presented  for  our  consideration.  Perry,  etc. 
Stone  Co.  v.  Wilson  (1903),  160  Ind.  435. 

Appeal  dismissed,  and  petition  to  index  overruled. 


Coy  et  al.  v.  Druckamiller. 

[No.  5,082.     Filed  February  3,  1905.     Rehearing  denied  March 

30,  1905.] 

1.  Appeai*  and  Ebbob. — Several  Asaignmenta. — Joint  Exceptions. — A 
sereral  assis^nment  of  errors,  where  the  exceptions  below  were  joint, 
presents  no  question  on  appeal,    p.  178. 

2.  Save. — Nod  Trial. — Evidence. — Recovery  Too  Large. — In  the  ab- 
sence of  the  evidence  and  of  a  showing  in  the  special  findings  of  an 
ezcefls  in  the  amount  of  the  recovery,  an  assignment  that  the  court 
erred  in  overruling  a  motion  for  a  new  trial,  because  the  amount  of 
recovery  was  too  large,  presents  no  question,    p.  178. 

From  Kosciusko  Circuit  Court;  Lemuel  W.  Royse,  Spe- 
cial Judge. 

Action  by  John  C.  Druckamiller  against  Jesse  Coy  and 
others.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed, 

Vol.  35 — 12 
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John  C.  Graves,  John  A.  Dunlap  and  John  M.  Vaau 
Fleet,  for  appellante. 

Vcdl  &  Wehmeyer,  for  appellee. 

Black,  J. — 1.  The  appellee,  as  plaintiff,  recovered  judg- 
ment against  ibree  defendants,  who  are  the  appellants. 
There  was  a  special  finding,  and  the  defendants  jointly 
excepted  to  each  conclusion  of  law.  The  appellants  have 
severally  assigned  that  the  court  erred  in  each  conclusion 
of  law.  The  exception  having  been  taken  by  all  the  ap- 
pellants jointly,  the  assignment  of  error  by  them  severally 
is  not  permissible.  Chappell  v.  Jasper  County,  etc..  Gas 
Co.  (1903),  31  Ind.  App.  170;  Home  Electric  Light,  etc., 
Co.  V.  Collins  (1903),  31  Ind.  App.  493. 

2.  The  overruling  of  the  motion  of  the  appellant  Jesse 
Coy  for  a  new  trial  because  the  amount  of  the  recovery 
was  too  large  is  stated  in  the  brief  for  the  appellants  as 
one  of  the  errors  relied  upon  for  reversal.  The  evidence  is 
not  in  the  record,  and  the  statement  of  facts  in  the  special 
finding  does  not  show  that  as  to  this  appellant  the  amount 
of  the  recovery  was  excessive. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Black,  J. — The  appellee  sought  and  obtained  the  fore- 
closure of  two  mortgages  upon  certain  real  estate  in  Kos- 
ciusko county,  executed  to  him  by  David  Coy  (who  died, 
pending  the  suit)  and  his  wife,  to  indemnify  the  mort- 
gagee as  surety  upon  certain  notes  made  by  David  Coy 
as  principal  to  various  payees,  for  the  payment  of  which 
by  the  appellee  the  court  found  and  adjudged  that  a  cer- 
tain sum  was  due  the  appellee,  and  foreclosed  the  mort- 
gages, and  ordered  the  sale  of  the  land  to  satisfy  the  mort- 
gage indebtedness.  Jesse  Coy  was  one  of  the  defendants. 
The  defendants  severally  answered  the  statute  of  limitation 
of  ten  years ;  and  in  the  brief  upon  petition  for  a  rehearing, 
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filed  on  behalf  of  Jesse  Coy,  it  is  claimed  that  the  special 
finding  in  its  statement  of  the  facts  shows  that,  as  to  certain 
ones  of  the  notes,  the  period  of  limitation  had  run  before 
the  commencement  of  this  suit,  and  that,  therefore,  it  does 
appear  from  the  special  finding  that  the  amount  of 'recovery 
was  too  large  as  against  Jesse  Coy.  We  have  carefully 
examined  again  the  special  finding,  and  have  been  unable 
to  discover  any  finding  of  fact  relating  to  Jesse  Coy,  except 
tiiat  he  "claims  to  have  a  deed  from  the  decedent,  David 
Coy,  and  the  defendant  Jemima  Coy,  for  the  lands  de- 
scribed in  said  mortgage,  said  deed  having  been  executed 
some  time  in  the  fall  of  1902." 

There  was  no  finding  or  judgment  against  Jesse  Coy  for 
any  sum,  and  it  does  not  appear  that  he  in  fact  had  any 
interest  whatever  in  the  mortgaged  land.  We  are  still 
of  the  opinion  that  it  does  not  affirmatively  appear  that  the 
amount  of  the  finding  was  excessive  as  to  Jesse  Coy.  And 
we  will  not  be  understood  as  expressing  any  opinion  as  to 
whether  it  was  or  was  not  excessive  as  to  any  party. 

Petition  overruled. 


McCarty  et  al.  t?,  Snowbarger  et  al. 

[No.  535.     Filed  February  24.  1905.     Rehearing  denied  March 
30,  1905.] 

Appeal  and  Ebror. — Joint  Assignment. — Parties  to  Exception. — Where 
all  of  the  appellants  jointly  assign  error  in  the  overruling  of  a  demur- 
rer to  an  answer  to  a  certain  paragraph  of  complaint  to  which  one  of 
the  appellants  was  not  a  party,  no  question  is  presented. 

From  Tipton  Circuit  Court;  /.  F.  Morrison,  Special 
Judge. 

Action  by  James  D.  McCarty  and  others  against  John 
J.  Snowbarger  and  others.  From  a  decree  for  defendants, 
plaintiffs  appeal.     Affirmed. 

C.  N.  Parker  and  Coleman  &  Carter  for  appellants. 
yf.  R.  Oghhay  and  Dan  Waugh,  for  appellees. 
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Black,  J. — ^The  appellants  have  assigned  errors  jointly. 
All  the  exceptions  to  rulings  assailed  by  the  assignment  of 
errors  were  taken  severally  by  the  parties  against  whom 
they  were  made,  except  in  one  instance — that  of  the  excep- 
tion to  the  ruling  attacked  by  the  fifth  assignment  of  error, 
by  which  error  is  assigned  in  the  overruling  of  a  demur- 
rer to  the  answer  to  the  fourth  paragraph  of  complaint, 
as  to  which  ruling  the  record  shows  that  "the  plaintiffs  at 
the  time  excepted."  The  fourth  paragraph  was  a  complaint 
to  which  one  of  the  appellants  appears  not  to  have  been  a 
party.  Therefore  the  appellants  jointly  can  not  be  re- 
garded as  having  been  harmed  by  the  ruling  holding  the 
answer  to  that  paragraph  sufficient,  it  not  being  a  ruling 
adverse  to  all  of  them,  or  as  having  the  right  to  question 
the  ruling  on  appeal. 

Judgment  affirmed. 


Terre  Haute  Electric  Company  v. 
Kieley,  Administratrix. 

[No.  4,871.     Filed  December  15,  1904.     Rehearing  denied  March 
30,  1905.] 

1.  Pleading. — Complaint — Master  and  Servant, — Defects, — Promise 
to  Repair, — A  complaint  which  discloses  the  relationship  of  master 
and  servant  and  alleges  a  promise  to  repair  unnecessarily  hazardous 
defective  appliances,  followed  by  an  injury  caused  by  such  defective 
appliances,  states  a  prima  fade  case.  p.  182. 

2.  Same. — Complaint. — Defective  Appliances. — An  allegation  that  the 
air-brakes  were  defective  and  out  of  repair,  as  against  a  demurrer, 
shows  a  breach  of  duty  by  an  interurban  railroad  company  to  its 
motorman.    p.  183. 

3.  Appeal  and  Error. — Evidence, — Conflict, — Where  the  evidence  is 
in  conflict  the  verdict  is  conclusive  on  appeal,    p.  185. 

4.  Trial. — Negligence. — Proa^imate  Cause. — Question  for  the  Jury, — 
Whether  the  defect  alleged  was  the  proximate  cause  of  the  alleged 
injury  is  primarily  a  question  for  the  jury.    p.  185. 

5.  Negligence. — Proximate  Cause, — Break  in  Line  of  Causation, — 
Where  by  reason  of  a  defective  air-brake  an  interurban  car  ran 
swi£tly  and  uncontrolled  down  a  grade  and  in  making  a  short  turn 
broke  a  flange  of  a  wheel,  thereby  derailing  such  car  and  killing  the 
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motorman,  the  defective  brake  is  the  proximate  cause  of  such  death. 
p.  185. 

6.  Negligence. — Self-preservation, — Presumption.  —  The  presumption 
is  that  the  instinct  of  self-preservation  is  possessed  and  exercised. 
p.  186. 

7.  Tbial. — Instructions. — Master  and  Servant. — Defective  Appliances. 
— Safe  Place. — ^Where  the  cause  alleged  is  injury  on  account  of  a 
defective  appliance — a  defective  air-brake — an  instruction  that  it  was 
the  master's  duty  to  use  reajsonable  care  to  provide  a  "safe  place 
and  safe  appliances"  is  not  misleading  nor  harmful,    p.  186. 

8.  Same. — Instructions. — Burden  of  Proof. — ^Where  the  first  instruc- 
tion correctly  states  that  the  burden  of  proof  is  upon  the  plaintiff  to 
establish  the  material  allegations  of  her  complaint,  it  is  not  necessary 
to  repeat  the  statement  of  such  burden  in  the  following  instructions. 
p.  187. 

9.  Same. — Instructions. — Undisputed  Facts. — Duty  of  Court. — ^An  in- 
struction that  notice  to  a  foreman  of  the  car  barns  of  an  interurban 
railroad  company  is  notice  to  the  company,  and  a  promiise  to  repair  by 
such  foreman  is  a  promise  by  the  company,  is  not  erroneous  where 
such  facts  were  not  disputed,    p.  187. 

10.  Evidence. — Negligence. — Defective  Air-Brakes. — Prior  Condition. 
— In  an  action  for  damages  caused  by  a  defective  air-brake,  evidence 
that  such  brake  had  been  out  of  repair  three  or  four  days  prior  to 
such  injury  is  admissible,  its  weight  being  for  the  jury.  p.  187. 

11.  TRiAii. — Introduction  of  Testimony. — Admission  hy  Opponent. — 
The  defendant,  by  admitting  that  decedent  was  killed  in  an  inter- 
urban wreck,  can  not  preclude  the  plaintiff  from  proving  such  fact  by 
witnesses,      p.  188. 

From  Vigo  Circuit  Court;  James  E.  Piety,  Judge. 

Action  by  Anna  M.  Kieley  as  administratrix  o£  the  es- 
tate of  Albert  H.  Kieley,  deceased,  against  the  Terre  Haute 
Electric  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

McNutt  &  McNutt  and  Lamb  &  Beasley,  for  appellant. 
John  0.  Piety,  Samuel  K.  Duvall  and  James  L.  Price, 
for  appellee. 

RoBY,  J. — This  action  is  brought  for  the  benefit  of  the 
widow  and  next  of  kin  of  Albert  H.  Kieley,  deceased,  who 
is  averred  to  have  left  a  widow  and  two  children,  aged  two 
and  seven  years,  respectively,  who  were  dependent  upon 
him.     The  administratrix  avers  in  her  complaint  that  ap- 


182        APPELLATE  COURT  OF  INDIANA, 

Terre  Uaute  Electric  Co.  v.  Kieley— 35  Ind.  App.  180. 

pellant  was  a  corporation  operating  a  system  of  etecti?ie 
street  railways  in  the  city  of  Terre  Haute,  and  also  an 
electric  interurban  railway  between  said  city  and  the  town 
of  Brazil ;  that  among  the  cars  used  by  appellant  was  oue 
for  the  removal  of  cinders  from  its  power-house,  which 
was  known  as  car  "No.  15'^;  that  its  cars,  including  No. 
15,  were  equipped  with  air-brakes,  which,  by  reason,  of  the 
many  steep  grades  and  hills  traversed,  were  necessary  to 
the  safe  operation  of  said  cars  on  said  line;  that  decedent 
w^s  on  December  29,  1901,  and  long  prior  thereto  had 
been,  in  appellant's  employ  as  a  motorman,  and  on  Decem- 
ber 27  had  been  placed  on  said  cinder  car  in  said  capacity ; 
that  the  air-brakes  thereon  had  become  and  were  defective 
and  out  of  repair,  and  that  condition  increased  the  danger 
and   hazard   to   the   motorman   while   going   down    steep 
grades;  that  decedent  ran  said  car  into  appellant's  bams 
on  said  day,  and  notified  it  that  the  brakes  were  out  of 
repair,  whereupon  it  promised  to  repair  and  replace  the 
defective  parts;  that,  relying  upon  said  promise,  and   in 
accordance  with  its  orders,  decedent  continued  to  work  on 
said  car  on  the  29th,  and  that  about  11  o'clock  a.  m.,  when 
descending  one  of  said  steep  grades,  it  became  unmanage- 
able because  of  said  defective  air-brakes,  and  jumped  the 
track,   striking   a   bridge   and   tlirowing   decedent  to    the 
ground  and  inflicting  injuries  from  which  he  died-the  same 
day;  that  "decedent's  said  injuries  were  occasioned  and 
brought  about  wholly  by  said  defects  in  said  brakes  and 
negligence  of  the  defendant  as  aforesaid."    Wherefore,  etc. 
1.    The  demurrer  to  this  pleading  for  want  of  facts  was 
overruled,    and    an    exception    reser\Td.      The    objections 
urged  against  it  are  that  the  defective  condition  of   the 
brake  is  not  shown  to  have  made  the  car  unsafe;  that  the 
character  of  the  defects  is  not  described;    and  that  no  di- 
rect  allegation    is   made    that   appellant   negligently    per- 
formed or  omitted  any  duty  owing  to  decedent     The  rel«r 
tion  of  master  and  servant  i^  disclosed.     The  existence  of -a. 
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d^fecfive  dppKancie  rendering  the  servant's  work  unneces- 
sarily haiiardous  was  a  breach  of  the  duty  owing  by  the 
master.  A  promise  to  repair,  and  an  injury  caused  by  the 
defective  appliance,  made  a  prima  facie  case.  McFarlan 
Carriage  Co.  v.  Potter  (1899),  153  Ind.  107. 

2.  The  character  of  the  appliance  is  stated ;  its  purpose 
is  a  matter  of  common  knowledge.  An  allegation  tbat  it 
was  defective  and  out'  of  repair  was,  as  against  a  demurrer, 
sufficient  to  show  a  breach  of  duty. 

An  answer  in  general  denial  was  filed.  Trial  by  jury, 
verdict  for  $2',600,  motion  for  a  new  trial  overruled,  and 
judgment  on  the  verdict 

The  evidence,  taking  that  most  favorable  to  appellee 
where  thene  is  conflict^  shows  that  the  decedent  ran  car 
Ko.  15  on'  Friday,  December  27 ;  that  he  reported  the  air- 
brakes as  being  defective,  and  that  appellant  promised  to 
repair  them.  The  brakes  were  defective  in  permitting  the 
air  to  escape.  Repairs  were  made,  and  decedent  took  the 
car  out  on  Saturday,  but  found  that  the  trouble  had  not 
been  remedied.  Se  thereupon  ran  the  car  back  to  the  bam, 
and  told  the  superintendent  that  the  air-brakes  were  not 
any  better.  The  latter  replied  that  the  fault  must  be  in 
the  compressor;  "that  he  would  have  to  use  it  the  way  it 
was,  and  he  would  put  a  new  one  in  the  next  afternoon — 
a  new  air  compressor."  On  the  next  morning  decedent 
took  the  car  out  at  about  7  o'clock,  in  obedience  to  orders. 
He  took  one  load  of  cinders  away  and  unloaded  it;  returned 
to  Terre  Haute,  loaded  another  load,  and  started  east  with 
it,  reaching  the  hill  at  which  the  accident  occurred  at  about 
11  o'clock  a.  m.  This  hill  was  1,140  feet  long.  The  track 
descended  to  the  east  at  a  grade  of  from  three  to  five  de- 
grees. It  was  straight  for  about  half  tlie  distance  down. 
Thereafter'  it  curvfed  south  ninety  feet,  ran  straight  thirty 
feet,  curved  north  one  hundred  feet,  curved  south,  ending 
twenty  feet  above  the  bridge  at  which  the  accident  occurred. 
Aa  appears  from  the  testimony  of  a  number  of  witnesses. 


184       APPELLATE  COURT  OF  INDIANA, 

Terre  Haute  Electri^  Go.  v.  Kieley— 35  Ind.  App.  180. 

the  car  started  down  this  grade  at  the  rate  of  four  or  five 
miles  an  hour.  Its  progress  was  described  by  the  conduc- 
tor, who  was  the  only  person  except  the  decedent  aboard, 
as  follows:  "Well,  it  kept  going  faster  and  faster  all  the 
way  down,  and  we  got  down  to  probably  sixty  or  seventy 
feet  from  the  bridge,  I  noticed  a  jostling — sort  of  a  jar — 
on  the  bsick  end.  The  front  end  of  the  car  was  then  off 
the  track,  but  I  didn't  know  what  it  was.  I  just  supposed 
the  rate  of  speed  was  shaking  the  car  on  the  track.  About 
the  time  we  hit  the  bridge  I  realized  the  car  was  off  the 
track,  and  the  next  thing  I  remember  I  was  standing  out 
where  Kieley  was,  on  the  guard-rail  on  the  bridge." 
The  front  wheels  were  off  the  rails.  The  car  struck  a 
trolley-pole,  breaking  it  down,  then  struck  the  bridge  with 
great  force,  inflicting  injuries  upon  decedent  resulting  in 
his  dealh.  The  car  gradually  "picked  up  speed"  during 
the  entire  descent  From  the  first  mark  of  the  wheels 
found  on  the  ties  to  the  place  where  the  last  mark  was  made 
was  123  feet  9  inches.  About  one  foot  west  of  the  first 
mark  two  pieces  of  iron,  broken  from  the  flange  of  the  large 
car  wheel  on  the  north  and  front  of  the  car,  were  found. 
They  lay  inside  of  the  north  rail.  One  of  them  was  five 
or  six  inches  long,  the  other  somewhat  smaller.  The  iron 
was  spongy  and  defective,  owing  to  an  imperfect  cast 

There  were  three  appliances  which  could  be  used  to  check 
and  control  the  speed  of  the  car — the  air-brakes,  the  haad- 
brakes,  and  reversing  the  power  by  the  lever,  thereby  caus- 
ing the  wheels  to  move  backwards.  No  witness  testified, 
so  far  as  we  are  advised,  as  to  any  use  having  been  made 
by  decedent,  while  descending  the  hill,  of  either  the  hand 
or  the  air-brake3.  The  power  had  been  reversed,  as  shown 
by  the  position  of  the  lever.  It  was  fairly  inferable  frc«n 
the  evidence  that  decedent  continued  io  use  the  defective 
car  in  reliance  upon  appellant's  promise  to  repair  it,  and 
there  is  no  room  for  doubt  but  that  the  superintendent 
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making  the  promise  had  full  power  to  represent  the  com- 
pany in  that  behalf. 

The  insufficiency  of  the  evidence  to  sustain  the  verdict 
is  urged  upon  the  further  grounds  that  it  does  not  show  that 
the  air-brakes  were  necessary  to  the  safe  operation  of  the 
car,  and  that  it  affirmatively  appears  that  such  defective 
brakes  were  not  the  proximate  cause  of  the  injury. 

3.  There  is  testimony  to  the  effect  that  by  the  use  of 
the  hand-brakes  the  speed  of  the  car  could  be  controlled 
and  regulated.  There  is  also  testimony  to  the  effect  that 
the  air-brakes,  registered  ai>d  carried  a  sufficient  pressure 
to  make  them  entirely  effective.*  As  to  the  latter  proposi- 
tion there  was  an  undoubted  conflict.  The  verdict  is  there- 
fore conclusive.  The  same  conditions  apply  to  the  former 
one.  There  was  no  direct  testimony  that  air-brakes  were 
necessary,  but,  in  view  of  the  fact  that  all  of  appellant's 
cars  were  thus  equipped,  in  view  of  the  unquestioned  effi- 
ciency of  such  brakes,  of  the  heavy  grades  over  which  this 
car  was  run,  of  its  weight  (twelve  tons)  and  the  weight  of 
the  load  carried  (ten  tons),  of  the  complicated  and  expen- 
sive character  of  the  appliance,  it  is  not  difficult  to  infer 
that  they  were  necessary. 

4.  Whether  the  defect  complained  of  was  the  proximate 
cause  of  the  injury  was  primarily  a  question  for  the  jury. 
Chicago,  etc.,  R.  Co.  v.  Martin  (1903),  31  Ind.  App,  308. 

5.  The  verdict  therefore  includes  a  finding  in  appellee's 
favor  upon  that  issue.  In  determining  whether  such  find- 
ing was  legitimately  made,  it  may  be  conceded  that  the 
wheels  of  the  car  would  not  have  left  the  rails  except  for 
the  breaking  of  the  flange  and  the  defect  therein.  The 
breaking  of  the  flange  was  a  cause  contributing  to  the  in- 
jury. If  it  were  shown  that  the  brakes  became  suddenly 
ineffective,  whereby  all  control  over  the  car  was  lost,  and  a 
race  begun,  ending  at  the  bottom  of  the  hill,  a  broken  wheel 
and  a  defective  casting  would  not  be  sufficient  to  show  a 
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break  in  the  line  of  causation.  If  it  appeared  that  decedent 
used  all  the  instrumentalities  at  his  command  to  control 
the  car,  but  was  unable  to  do  so  because  of  the  defect  com- 
plained of,  the  ease  would  not  differ  in  principle  from  the 
illustration.  There  does  not  appear  to  have  been  any  direct 
testimony  as  to  what  was  done  by  decedent.  The  position 
of  the  reverse  lever  is  conclusive  as  to  the  fact  that  he 
exerted  himself  to  some  extent. 

6.  The  presumption  is  that  the  instinct  of  self-preserva- 
tion is  possessed  and  exercised.  Lawson,  Presumptive  Ev., 
rule  39,  illustrations  1-5,  and  Authorities  cited. 

The  wheel  had  been  used  for  a  considerable  time.  Ex- 
cept for  the  high  rate  at  which  the  car  was  moving  and 
by  which  the  defective  flange  was  brought  in  violent  con- 
tact with  the  rail  at  the  curve,  it  is  at  least  inferable  that 
it  would  not  have  broken.  That  the  flange  of  a  car  wheel 
should  break  under  such  circumstances  as  existed  upon  this 
occasion,  attributable  to  the  failure  of  duty  relied  ui)on, 
is  not  an  unnatural  sequence;  and  if  the  jury  believed  that 
the  rate  at  which  the  car  was  running  when  the  derailment 
took  place  was  due  to  the  defective  air-brakes,  it  might 
properly  find  such  condition  to  have  been  the  proximate 
cause  of  the  injury. 

7.  In  the  fourth  instruction  given  the  jury  were  told 
that  it  was  the  appellant's  duty  to  exercise  reasonable  care 
and  diligence  to  provide  and  maintain  a  safe  place  and 
safe  appliances  for  decedent  to  use  in  performing  his  duty 
under  its  etaployment.  So  far  as  appellant's  duty  is  stated 
the  instruction  is  unexceptionable.  Chicago,  etc.,  R.  Co. 
V.  Tackett  (1904),  33  Ind.  App.  379.  WTiile  the  breach 
of  duty  alleged  related  to  appliances,  the  effect  of  a  failure 
in  that  behalf  was  so  nearly  related  to  safety  of  the  place 
where  decedent  was  required  to  work  as  to  make  the  refer- 
ence in  the  instruction  to  the  duty  of  furnishing  a  safe  place 
neither  misleading  nor  harmful. 
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8.  Instructions  six,  seven,  eight  and  nine  are  criticised 
for  failing  to  include  the  statement  that  the  finding  in 
plaintiff's  favor  upon  various  points  therein  enumerated 
required  a  preponderance  of  evidence.  It  was  clearly  and 
correctly  stated  in  the  first  instruction  given  that,  ^'before 
the  plaintiff  can  recover  in  this  action,  she  must  prove  by 
a  preponderance  of  all  the  evidence  all  the  material  allega- 
tions contained  in  her  complaint"  One  clear  and  definite 
statement  of  the  law  upon  this  point  was  sufficient.  In- 
structions are  considered  in  their  entirety  and  undue  prom- 
inence diould  not  be  given  to  any  one  proposition.  Mullen 
V.  Bower  (1899),  22  Ind.  App.  294;  Deilks  v.  State 
(1901),  26  Ind.  App.  41,  55. 

9.  In  the  seventh  instruction  it  was  stated  that  "notice 
of  defects  given  to  the  foreman  having  charge  of  the  car 
bams,  where  cars  of  the  defendant  were  taken  for  repairs, 
*  *  *  and  a  promise  to  remedy  such  defects  made  by 
such  foreman^  *  *  *  is  in  law  a  promise  of  the  defend- 
ant." It  is  said :  "While  we  do  not  question,  for  the  pur- 
pose of  this  case,  under  the  facts  that  notice  to  foreman 
Grosvenor  of  defects  in  the  car  was  in  contemplation  of  law 
notice  to  the  defendant,  yet  we  do  insist  that  the  other 
element  of  the  instruction  involving  the  promise  of  Gros- 
venor to  repair  is  not  warranted  by  the  law  or  under  the 
evidence.  In  the  first  place  the  authority  of  the  foreman 
of  the  car  bams  and  his  jurisdiction  were  matters  of  proof, 
and  not  of  law,  and  hence  the  instruction  on  the  last  propo- 
sition is  fatally  defective  for  that  reason."  The  evidence 
is  not  conflicting  as  to  the  authority  of  Grosvenor  in  either 
respect  indicated.  It  is  not  error  for  the  court  to  assume 
the  existence  of  uncontroverted  facta.  Hunt  v.  Conner 
(1901),  26  Ind.  App.  41,  55. 

10.  Evidence  was  admitted  over  defendant's  objection 
tending  to  show  the  air-brakes  to  have  been  out  of  repair 
before  decedent  worked  on  the  car,  which  had  been  three 
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or  four  days.  The  time  was  not  so  remote  as  to  render 
the  evidence  inadmissible.  Its  weight  was,  of  course,  for 
the  jury. 

11.  The  physician  who  attended  the  decedent  was  al- 
lowed to  testify  relative  to  the  character  of  his  injuries  and 
the  resulting  death.  Appellant,  pending  the  examination, 
offered  to  admit  that  the  death  was  caused  by  the  injuries 
received  in  the  collision.  This  offer  was  followed  by  an 
objection  to  a  question  which  was  overruled.  One  may 
not  thus  limit  his  adversary's  method  of  making  proof. 

There  is  no  available  error  in  the  record.  Judgment 
affirmed. 


Smith,  Administrator,  v.  Michigan  Central 
Railroad  Company. 

[No.  5,079.    Filed  March  31,  1905.] 

1.  Tbial. — General  Verdict, — When  Answers  to  Interrogatories  Con- 
trol.— Answers  to  interrogatories  control  the  general  verdict  only 
when  they  are  irreconcilable  therewith  after  considering  all  facts 
provable  under  the  issue,    p.  197. 

2.  Same. — Verdict, —  Interrogatories,  —  Uncertainty,  —  Ambiguity. — 
Any  uncertainty  or  ambiguity  in  the  answers  to  the  interrogatories 
must  be  resolved  in  favor  of  their  consistency  with  the  general  verdict, 
p.  197. 

3.  Negligence. — Contributory, — Railroads. — Street  Crossings, — Oates. 
— Where  the  answers  to  the  interrogatories  are  consistent  with  a  con- 
clusion that  the  defendant  railroad  company  raised  its  gates  at  a  street 
crossing  and  that  plaintiflTs  decedent  walked  through,  stopping  for  the 
passage  of  defendant's  east-bound  train,  which  was  then  on  the  cross- 
ing, and  then  proceeded  a  few  feet  until  she  was  struck  by  defend- 
ant's west-bound  train,  such  answers  are  not  in  irreconcilable  conflict 
with  a  general  verdict  for  plaintiff,     p.  197. 

4.  Same.—  Contributory. —  Railroads. —  Street  Crossings, —  Interroga- 
tories.— Where  answers  to  interrogatories  show  that  plaintiff's  dece- 
dent, after  defendant  had  raised  its  gates  at  a  street  crossing, 
attempted  to  cross;  that  an  east-bound  train  was  on  the  crossing; 
that  immediately  after  it  cleared  the  crossing  she  passed  without  look- 
ing east  or  listening  for  the  approach  of  the  west-bound  train ;  that  to 
the  question  whether  she  "could  see  the  approaching  train  at  any  Ume 
after  passing  the  south  track"  the  jury  answered  "yes,"  such  answers 
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are  not  in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff, 
since  if  the  decedent  could  not  have  seen  such  train  until  it  struck  her 
or  until  it  was  too  late  to  escape,  such  last  answer  would  be  true« 
p.  198. 

5.  Neguoence. — Contributory, — Railroads. — Street  Crossings,  —  FaU' 
ure  to  Look, — The  fact  that  a  railroad  track  was  straight  and  the  in- 
jury occurred  in  the  daytime  is  not  conclusive  as  to  plaintiff's  contrib- 
utory negligence  in  attempting  to  cross  such  track,  since  the  passage 
of  two  passenger-trains  at  the  crossing  where  the  injury  occurred 
might  have  been  unusual,  or  plaintiff  might  have  been  acquainted  with 
the  schedule  of  trains  and  the  west-bound  was  not  on  time.    p.  199. 

6.  Same. —  Contributory, —  Railroads, —  Street  Crossings. —  Signals. — 
The  ringing  of  a  signal  bell  at  a  railroad  street  crossing  is  not  conclu- 
sive as  to  plaintiff's  contributory  negligence  where  two  trains  were 
running  in  opposite  directions,  and  where  plaintiff  in  passing  to  the 
rear  of  the  one  was  struck  by  the  other,    p.  199. 

7.  Tbial; — Interrogatories, —  Contradiction. —  Uncertainty, — Doubt. — 
Contradictory  answers  to  special  interrogatories  nullify  each  other, 
and  answers  which  are  uncertain,  doubtful  or  obscure  must  be 
resolved  most  strongly  against  the  party  seeking  judgment  thereon, 
p.  199. 

8.  Rahboads. — Street  Crossings. — Cfates, — The  opening  of  the  gates 
by  a  railroad  company  at  a  street  crossing  is  an  Indication  of  safety 
and  an  invitation  to  cross,  and  for  the  ipjury  of  a  person  so  crossing, 
such  company  is  liable,    p.  200. 

9.  Damages. — Member  of  Family. — Where  two  brot^iers,  a  sister  and 
nephew  lived  tog^ether  as  members  of  one  family,  though  such  sister 
received  no  money  for  her  services,  still,  for  her  death,  through  defend- 
ant's negligence,  defendant  is  legally  liable  to  such  heirs,  since  it  is  not 
necessary  in  such  case  that  decedent  should  be  under  a  legal  obligation 
to  render  such  services,    p.  201. 

From  Porter  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Action  by  Charles  C.  Smith  as  administrator  of  the  es- 
tate of  Cynthia  Tuley,  deceased,  against  the  Michigan  Cen- 
tral Eailroad  Company.  From  a  judgment  for  defendant 
notwithstanding  a  general  verdict  for  plaintiff- for  $1,500, 
plaintiff  appeals.     Reversed. 

Crumpacker  &  Moran,  for  appellant 
Vfindon,  Payne  &  Strdwn  and  Ralph  M.  Shaw,^  for  ap- 
pellee. 

Black,  J. — The  appellant  brought  his  action  against  the 
appellee  to  recover  damages  for  wrongfully  causing  the 
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death  of  his  intestate.  There  was  an  answer  in  denial, 
and  a  general  verdict  in  favor  of  the  appellant  was  returned 
with  answers  to  interrogatories.  The  appellant's  motion 
for  judgment  on  the  general  verdict  was  overruled,  and 
the  appellee's  motion  for  judgment  in  its  favor  upon  the 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict was  sustained. 

In  the  complaint  it  was  shown,  amongst  other  things, 
that  the  intestate  "left  and  leaves  surviving  her  heirs  and 
next  of  kin  who  are  entitled  to  damages,  and  have  been 
damaged  by  her  death;"  that  the  appellee  owned  and  op- 
erated a  line  of  railroad  extending  through  the  city  of 
Hammond,  Lake  county,  with  a  double  line  of  main  tracks 
and  various  side-tracks ;  that  the  city  duly  passed,  adopted 
and  published  an  ordinance  which  was  in  full  force  and 
effect  November  27,  1900,  and  long  prior  thereto,  certain 
sections  thereof  being  set  out,  one  of  them  declaring  it  to 
be  unlawful  for  any  railroad  company  to  permit  or  cause 
any  locomotive,  engine,  car  or  train  of  cars  to  pass  along 
or  upon  any  railroad  within  the  limits  of  the  city  at  a 
greater  rate  of  speed  than  six  miles  per  hour.  By  another 
section  of  the  ordinance  the  person,  company  or  corpora- 
tion owning  or  operating  the  appellee's  railroad  was  re- 
quired to  erect,  maintain  and  operate  safety-gates  on  either 
side  of  the  tracks  of  the  railroad  where  it  crossed  certain 
streets  named,  one  being  Oakley  avenue,  meaning  thereby 
gates  such  as  are  commonly  in  use  and  extend  across  a 
street  or  avenue  parallel,  or  nearly  so,  to  the  tracks  of  the 
railroad  crossing  the  street,  and  so  contrived,  constructed 
and  operated  as  to  prevent  persons  or  vehicles  upon  the 
near  approach  of  any  engines,  car  or  train  of  cars  from 
crossing  or  attempting  to  cross  the  track  or  tracks  of  the 
railroad  where  it  crossed  the  street  or  avenue,  until  the 
engine,  car  or  train  of  cars  had  passed.  By  another  sec- 
tion, such  persons,  companies  and  corporations,  and  each 
of  them,  and  the  agent  or  employe  thereof  in  charge  of 
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such  gates,  were  required  to  close  them  upon  the  approach 
of  any  engine,  car  or  train  of  cars,  and  to  keep  them  closed 
until  the  engine,  car  or  train  of  cars  had  passed  such  cross- 
ing, the  gates  then  to  be  opened  to  allow  travel  to  be  re- 
sumed on  such  streets,  such  duty  to  be  performed  between 
the  hours  of  6  o'clock  a.  m.  and  9  o'clock  p.  m.,  during 
each  day  of  each  year.  A  fine  was  provided  for  violation 
of  any  of  the  provisions  of  the  ordinance. 

It  was  alleged  that  Oakley  avenue  was  a  much-traveled 
public  highway,  sixty  feet  wide,  extending  north  and  south 
through  the  city,  both  sides  thereof  being  built  up  with 
dwellings  and  business  places,  there  being  sidewalks  six  feet 
in  width  on  the  sides  of  the  street;  that  appellee's  tracks, 
three  in  number,  two  main  tracks  and  a  side-track,  all  paral- 
lel, extending 'nearly  east  and  west,  crossed  the  avenue 
within  the  city  and  near  the  center  of  population  thereof,  in 
a  very  populous  neighborhood;  that  hundreds  of  persons 
used  the  avenue  every  day,  and  crossed  the  railroad  tracks ; 
that  appellee's  right  of  way  was  100  feet  wide,  and  the  two 
southerly  tracks  were  the  main  tracks,  and  at  the  date  above 
mentioned  the  north  one  of  them  was  used  entirely  for 
west-bound  traffic,  all  the  tracks  being  of  standard  gauge, 
four  feet  eight  and  one-half  inches  wide,  the  south  rail 
of  the  west-bound  or  north  track  being  eight  feet  four 
inches  from  the  north  rail  of  the  east-bound  or  south  main 
track ;  that  the  appellee  owned,  maintained  and  operated, 
at  the  time  of  the  occurrence  hereinafter  mentioned,  and 
for  many  years  immediately  before  that  time,  safety-gates 
at  this  crossing,  so  placed  and  constructed  as  to  prevent 
travel  on  Oakley  avenue  across  the  railroad  tracks  when 
the  gates  were  closed;  that  these  gates  were  placed  respect- 
ively" at  the  north  and  south  edges  of  the  appellee's  right 
of  way,  and  were  controlled  and  operated  by  compressed 
air  from  a  shanty  or  watchhouse  immediately  w^est  of  the 
avenue  and  north  of  the  tracks;  that  at  the  time  of  tlie 
injury  in  question  the  appellee  employed  one  George  Arm- 
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strong,  whose  duty  it  was  to  operate  these  gates  in  accord- 
ance with  said  city  ordinance ;  that  on  November  27,  1900, 
Cynthia  Tuley,  appellant's  intestate,  who  resided  in  a  por- 
tion of  the  city  north  of  the  crossing,  had  occasion,  after 
doing  some  trading,  to  travel  on  Oakley  avenue  north  across 
the  railroad  tracks  on  her  way  to  her  home;  that  about 
4 :45  o'clock  in  the  afternoon  of  that  day  she  walked  slowly 
north  on  the  avenue,  on  the  east  sidewalk,  until  she  came 
to  the  south  safety-gates,  which  were  closed;  that  one  of 
the  appellee's  solid  vestibuled  passenger-trains,  consisting 
of  an  engine  and  ten  coaches,  each  sixty  feet  long,  was  pass- 
ing over  the  south  main  track  to  the  eastward ;  that  as  the 
last  coaches  of  this  train  "were  approaching  and  leaving'* 
the  crossing  the  appellee,  acting  through  Armstrong^  in- 
vited the  intestate  to  pursue  her  way  and  to*  cross  the  rail- 
road tracks;  that,  while  the  last  coaches  were  so  passing, 
the  appellee,  in  the  manner  and  by  the  means  aforesaid, 
raised  and  fully  opened  all  of  these  gates;  that  the  intes- 
tate, acting  on  the  invitation  aforesaid,  and  the  fact  that 
the  gates  were  opened  as  aforesaid  for  public  travel,  and 
the  assurances  of  safety  held  out  to  her  by  the  appellee, 
and  the  assurance  given  her  by  a  careful  use  of  her  own 
senses,  crossed  the  south  or  east-bound  main  track  after  this 
train  had  passed  over  it,  and  was  near  to  and  approaching 
the  north  or  west-bound  main  track,  when  the  appellee  care- 
lessly and  negligently  propelled  and  ran  one  of  the  west- 
bound fast  passenger-trains  at  and  against  her,  then  and 
tliereby  instantly  killing  her.  It  was  alleged  that  the  intes- 
tate knew  of  the  provisions  of  said  ordinance,  and  the 
custom  of  the  appellee  to  obey  it,  as  to  its  gates  at  the 
crossing,  and  relied  in  the  manner  aforesaid  upon  this  cus- 
tom ;  that,  owing  to  said  long,  solid  vestibuled  train  rapidly 
passing  to  the  eastward  between  her  and  the  train  that 
killed  her,  the  intestate  oould  not  and  did  not  at  any  time 
see  said  train  or  the  approach  thereof;  that  her  sense  of 
sight  and  sense  of  hearing  were  good,  and  she  used  each 
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to  discover  the  approach  of  any  engine  or  train  to  the  cross- 
ing; that  the  passenger-train  which  struck  deceased  was  by 
appellee  negligently  and  •carelessly  run  through  the  city 
and  over  the  crossing  at  a  high  and  dangerous  rate  of 
speed,  to  wit^  thirty  miles  per  hour,  contrary  to  said  ordi- 
nance, and  negligently  and  carelessly  ran  and  propelled  its 
said  east  and  west-bound  trains  so  nearly  simultaneously 
over  the  crossing  as  to  be  practically  at  the  same  time,  and 
thereby  drowned,  deadened  and  made  inaudible  the  noise 
and  signals  of  the  train  which  struck  the  intestate;  that 
this  condition  of  running  trains  was  unusual  and  unknown 
to  the  intestate;  that,  instead  of  shutting  said  safety-gates 
and  keeping  them  shut  while  said  west-bound  train  ap- 
proached and  passed  the  crossing,  the  appellee  negligently 
and  carelessly  opened  and  raised  the  same,  contrary  to  said 
ordinance  and  its  own  custom;  that  the  appellee,  through 
Armstrong,  negligently  and  carelessly  invited  the  intestate 
to  cross  the  tracks,  when  she  was  so  killed,  and  gave  her 
assurance  of  safety  as  it  would  have  been  its  and  his  duty 
to  do  if  it  had  in  fact  been  safe;  that  by  reason  of  the 
appellee's  negligence  and  carelessness  aforesaid  the  appel- 
lant's intestate  was  killed  as  aforesaid,  and  her  death  was 
entirely  due  to  appellee's  negligence  aforesaid,  and  entirely 
without  fault  or  negligence  on  her  part  or  on  the  part  of 
the  appellant;  that  said  heirs  and  next  of  kin  were  dam- 
aged in  the  sum  of,  etc.    Wherefore,  etc. 

The  interrogatories  answered  by  the  jury  were  numer- 
ous. Many  of  the  answers  thereto  need  not  be  noticed. 
We  will  state  the  substance  of  all  those  which  may  be  sup- 
posed to  have  induced  the  action  of  the  court:  The  gate 
on  the  south  side  of  the  crossing  was  forty-six  feet  from  the 
south  rail  of  the  south  railroad  track.  This  track  was 
four  feet  and  eight  and  one-half  inches  in  width.  There 
was  a  space  of  eight  feet  and  four  inches  between  the  south 
track  and  the  middle  or  westrbound  track.  The  distance 
Vol.  35—13 
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from  the  south  gate  to  the  south  rail  of  the  iniddle  track 
was  fifty-eight  feet  and  ten  inches.     The  appellee's  right 
of  way  on  which  these  tracksT were  laid  was  straight  and 
level  for  a  distance  of  more  than  one-half  a  mile  imme- 
diately east  of  Oakley  avenue  crossing.     A  street  known 
as  Plummer  avenue  was  immediately  south  of  and  adjoin- 
ing and  parallel  with  the  appellee's  right  of  way  for  a  mile 
east  and  more  than  a  block  west  of  Oakley  avenue.    From 
the  time  the  intestate  entered  upon  Plummer  avenue,  pass- 
ing north  on  the  east  side  of  Oakley  avenue,  until  she 
reached  the  middle  or  west-bound  track,  there  was  an  ob- 
struction, being  the  east-bound  train,  which  would  prevent 
her  from  observing  the  approach  of  a  locomotive  upon  the 
middle  track  from  the  edst  toward  Oakley  avenue,  for  a 
distance  of  500  feet.    From  the  time  she  passed  the  south 
gates  until  she  reached  the  south  rail  of  the  south  track 
there  was  an  obstruction,  being  the  east-bound  train,  which 
would  prevent  her  from  seeing  the  approach  of  a  Ibcbmo- 
tive  and  train  from  the  east  on  the  middle  track  at  any 
point  within  five  hundred  feet.    "Interrogatory  twenty-one. 
Did  a  passenger-train  pass  said  crossing  gding  from  the 
west  to  the  east  on  the  south  or  east-bound  track  while  said 
decedent  was  between  the  gate  on  the  south  of  said  crossing 
and  the  south  or  east-bound  track  ?    A.    Yes."    ^Interroga- 
tory twenty-two.     If  you  answer  the  foregoing  interroga- 
tory in  the  aiBrmative,  please  state  at  what  distance  south 
of  the  south  rail  of  said  eastrbound  or  south  track  the 
decedent  stood  while  said  train  was  passing  over  said  track 
to  the  east  ?    A.    Six  or  seven  feet"    "Interrogatory  twenty- 
three.    How  far  was  it  from  the  point  where  said  decedent 
stood  when  said  east-bound  txain  passed  to  the  south  rail 
of  the  west-bound  or  middle  track  ?     A.     Nineteen   or 
twenty  feet." 

Being  asked,  at  what  rate  "per  mile"  did  the  intestate 
travel  in  passing  from  the  point  where  she  stood  while  the 
eastrbound  train  passed  until  she  reached  the  south  rail 
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of  the  west-bound  track,  the  jury  answered :  "About  three 
miles/^  At  the  time  when  the  rear  end  of  the  east-bound 
train  passed  the  spot  where  the  intestate  then  stood,  the 
west-bound  passenger  engine  was  about  one  hundred  feet 
east  of  the  crossing.  After  the  east-bound  train  passed 
there  were  obstructions,  consisting  of  that  train,  dust  and 
smoke,  which  prevented  the  intestate  from  seeing  the  ap- 
proach of  the  engine  and  train  upon  the  middle  track. 
"Interrogatory  twenty-seven.  Did  the  said  decedent  look 
to  the  east  or  listen  for  the  approach  of  the  said  west-bound 
train,  by  which  she  was  struck,  at  any  time  after  she  left 
the  spot  where  she  stood  waiting  for  the  east-bound  train 
to  pass?  A.  No."  "Interrogatory  twenty-nine.  Could 
the  decedent  have  seen  the  train  approaching  from  die  east 
at  any  time  after  she  passed  the  middle  of  the  soutli  or  east- 
boimd  main  track  ?  A.  Yes."  "Interrogatory  thirty-one. 
Did  the  said  decedent,  at  any  time  while  approaching  said 
point  where  she  was  so  struck,  look  or  listen  for  the  approach 
of  the  said  west-bound  train  by  which  she  was  struck  ?  A. 
No."  "Interrogatory  thirty-two.  Could  not  the  decedent 
have  seen  the  approaching  train  by  which  she  was 
struck  at  any  time  while  she  was  within  a  distance  of 
ten  feet  of  the  south  rail  of  the  said  middle  or  west- 
honnd  track,  had  she  looked  ?  A.  -  Xo."  "Interrogatory 
thirty-five  and  one-half.  If  you  answer  interrogatory 
thirty-two  in  the  negative,  please  state  what  there  was  to 
prevent  her  seeing  said  train  at  said  time.  A.  Because  the 
rear  car  of  the  east-bound  train  obstructed  the  view." 

The  intestate  was  in  full  possession  of  the  senses  of  sight 
and  hearing  and  of  all  her  faculties  and  senses,  and  slic 
was  an '  able-bodied,  ordinarily  strong  woman,  of  the  ago 
of  about  fifty  years.  There  was  enough  daylight  for  a 
person  in  fuU  possession  of  the  sense  of  sight  to  see  dis- 
tinctly any  person  or  object  at  a  distance  of  from  500  to 
1,000  feet  There  was  enough  dayliglit  for  her  to  see  dis- 
tinctly, at  a  distance  of  500  feet,  the  engine  by  which  she 
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was  Struck.  The  railway,  at  the  crossing,  was  equipped 
with  electric  bells  so  situated  that  when  an  approaching 
train  was  within  a  distance  of  500  feet  the  bells  constantly 
rang  so  as  to  be  heard  anywhere  upon  the  crossing;  and 
these  bells  were  so  ringing  continuously  from  the  time  intes- 
tate passed  the  south  gates  until  she  was  struck.  The 
gates  on  the  south  side  of  the  crossing  were  lowered  across 
the  sidewalk  before  the  intestate  reached  them;  but  they 
were  not  kept  lowered  continuously  from  that  time  until 
she  was  struck  by  the  train.  She  did  not  make  any  effort, 
before  stepping  upon  the  track  on  which  she  was  struck, 
to  discover  or  ascertain  whether  a  train  was  approaching 
from  the  east.  At  the  time  of  her  death  the  intestate  lived 
with  her  two  brothers  and  her  nephew,  the  son  of  one  of 
those  brothers.  These  two  brothers  were  not  her  only  heirs 
at  law.  She  and  her  said  brothers  and  nephew  lived  to- 
gether as  a  family,  and  each  of  them  contributed  all  of 
his  or  her  time  and  efforts  to  the  support  and  maintenance 
of  said  family.  "Interrogatory  forty-six.  Did  not  said 
two  brothers  and  nephew  contribute  to  said  decedent  their 
time  and  efforts  and  earnings  as  an  equivalent  for  her  time 
and  efforts  and  earnings  in  sustaining  said  family  rela- 
tions ?  A.  Yes."  The  intestate  did  not  earn  or  accumulate 
any  property  or  means  by  her  efforts  prior  to  or  at  the  time 
of  her  injury,  and  she  did  not  have  any  estate  whatever. 
She  was  not  paid  anything  by  her  said  brothers  or  nephew 
for  her  services  or  efforts  in  so  maintaining  the  family. 
"Interrogatory  fifty.  Did  not  the  said  two  brothers  and 
nephew  of  said  decedent  contribute  their  time  and  efforts 
and  earnings  in  payment  of  all  services  rendered  by  said 
decedent  to  them  in  their  said  family  relations  ?  A.  Yes." 
The  time  and  services  and  efforts  of  the  intestate  were  not 
more  valuable  than  the  time  and  efforts  and  services  and 
contributions  of  her  said  brothers  or  either  of  them.  "In- 
terrogatory fifty-two.     At  what  rate  of  speed  was  the  said 
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■west-bound  train  traveling,  at  the  time  it  struck  the  de- 
cedent^  Cynthia  Tuley  ?    A.    About  fifteen  miles." 

1.  The  general  verdict  should  have  been  allowed  to  con- 
trol the  judgment,  imless  there  be  between  the  general  ver- 
dict and  the  facts  specially  found  a  material  conflict  not 
reconcilable  by  taking  into  consideration  any  other  facts 
provable  under  the  issue.  Applying  this  general  rule  to  the 
case  in  hand,  the  general  verdict  should  not  have  been  over- 
ridden unless  we  can  say  that  the  special  answers  establish, 
notwithstanding  any  supposable  additional  findings  that 
might  have  been  made  upon  any  admissible  evidence,  that 
the  appellant's  intestate  proximately  contributed  to  her 
death  by  her  own  negligence,  or  that  there  was  no  jwrson 
entitled  to  damages  for  the  wrongful  causing  of  her  death. 

2.  If  there  is  any  uncertainty,  confusion  or  ambiguity 
in  an  interrogatory,  such  that  the  jury  may  reascmably  bo 
regarded  as  having  taken  or  understood  it  in  a  sense  which 
rendered  their  special  answers  thereon  not  inconsistent  with 
their  general  verdict,  such  standpoint  of  the  jury  should  be 
taken  by  the  court  in  determining  the  proper  eflFect  of  the 
special  answers, 

3.  If  it  could  certainly  be  said  that  a  clear  and  direct 
finding  that  the  intestate  went  under  tJie  closed  gates  while 
the  east-bound  train  was  passing,  and  stood  near  tlie  train 
•waiting  for  it  to  pass,  would  be  in  irreconcilable  conflict 
with  the  general  verdict,  yet  we  do  not  discover  anything  in 
the  special  answers  which  necessarily  must  be  so  understood, 
or  anjihing  necessarily  contrary  to  a  conclusion  that  she 
proceeded  to  attempt  to  cross  the  railway  tracks  after  the 
gates  had  been  opened,  and  because  they  had  been  opened. 
The  answers  are  consistent  with  a  conclusion  that  the  gates 
were  raised  while  the  east-bound  train  was  still  upon  the 
crossing,  while  the  rear  cars  were  passing.  A  pedestrian 
then  passing  the  gates  would  be  unable  to  go  upon  the  tracks 
until  after  the  way  was  cleared,  and  the  opening  of  the  gates 
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at  such  time  might  be  r^arded  as  intended  to  indicate  that 
the  way  was  open  and  safe,  except  as  made  otherwise  by  the 
east-bound  train,  which  in  itself  was  not  at  any  time  dan- 
gerous to  the  intestate.  Assuming  that  the  answers  -were 
intended  to  indicate  the  rate  of  speed  per  hour  at  which  the 
intestate  was  walking  and  the  rate  per  hour  at  which  lie 
west-bound  train  was  running — ^which  they  do  not  dis- 
tinctly express— the  distance  which  the  intestate  watted 
from  the  place  where  she  paused  for  the  passing  of  the  east- 
bound  train  to  the  place  where  she  was  struck  was  only 
about  nineteen  or  twenty  feet,  and  during  ihe  time  she  wa» 
walking  that  distance  the  west-bound  train  came  about  one 
hundred  feet,  with  five  times  the  rapidity  of  her  walking- 

4.     It  was  found  that  while  approaching  the  place  where^ 
she  was  struck  she  did  not  look  or  listen  for  the  train  by 
which  she  was  struck;  and  that  she  did  not  look  to  the  east 
or  listen  for  the  approach  of  the  particular  train  after  she 
left  the  spot  nineteen  or  twenty  feet  from  the  south  side  of 
the  west-bound  track-^that  is,  for  about  four  and  one-half 
seconds.    It  was  also  found  that  she  could  not  have  seen  this 
train  at  any  time  while  she  was  within  ten  feet  of  the  south 
rail  of  this  middle  track,  if  she  had  looked,  because  the  rear 
car  of  the  easlrbound  train  obstructed  the  view.    Again,  to 
the  question  whether  she  could  have  seen  the  approaching 
train  at  any  time  after  she  passed  the  middle  of  the  south 
track — that  is,  after  she  was  within  ten  or  eleven  feet  of  lie 
middle  track — the  jury  answered  in  the  affirmative.     If  it 
were  found  that  she  saw  the  train  at  the  instant  when  it 
struck  her,  or  after  it  was  too  late  to  escape,  it  would  not  be 
untrue  that  she  could  see  the  train  at  some  time  after  passing 
the  middle  of  the  south  track.    It  was  also  expressly  found 
that  the  east-bound  train  was  an  obstruction  which  would 
prevent  her  from  observing  the  approach  of  the  west-bound 
locomotive  for  a  distance  of  600  feet  after  she  entered  upon 
Plununer  avenue  until  she  reached  the  middle  track,  and  it 
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does  not  appear  that  sh/Q  ocmld  have  observed  the  west^boun4 
train  before  she  reached  Plummer  avenue. 

5.  The  eafitrboiind  train,  it  was  found,  would  prevent 
her  from  seeing  the  approach  of  the  other  train  within  five 
hundred  feet  from  the  time  when  she  passed  the  gates  until 
she  reached  the  south  track;  and,  after  the  east-bound  train 
passed,  it  and  dust  and  smoke  constituted  an  obstruction 
which  prevented  her  from  seeing  the  approajch  of  the  other 
train.  It  was  not  necessarily  implied  that  she  could  see  the 
west-bound  train  because  it  was  found  that  the  track  was 
straights  The  facts  that  there  was  sufficient  daylight  to  see 
the  train,  and  that  she  was  in  possession  of  unimpaired 
faculties,  tend  to  show  merely  that  she  was  not  prevented 
by  darkness  or  impaired  faculties  from  knowing  her  danger, 
but  do  not  conclusively  indicate  that  thera  was  not  any 
other  sufficient  reason  why  she  did  not  know  it,  or  that  she 
could  have  known  it  by  looking  to  the  east  There  i&  no  find- 
ing inconsistent  with  supposable  evidence  that  the  running 
of  the  two  trains  so  that  both  would  pass  this  crossing  at 
about  the  same  time  was  unusual,  or  with  proof  that  she  was 
acquainted  with  the  usual  times  of  the  trains,  and  that  the 
west-bound  train  was  not  running  on  its  schedule  time. 

6.  It  does  not  appear  that  the  ringing  of  the  bells,  which 
continued  from  the  time  the  intestate  passed  the  gates  until 
she  was  struck,  was  caused  by  the  west-bound  train  alone, 
or  not  also  by  the  east-bound  train,  or  that  it  would  not  have 
been  caused  during  such  interval  by  the  passing  of  the  east- 
bound  train  alone. 

7.  Contradictory  special  answers  nullify  each  other; 
and  findings  which  are  obscure,  uncertain  or  ambiguous 
must  be  taken  most  strongly  against  the  party  seeking  judg- 
ment in  his  favor  upon  them  contrary  to  the  general  verdict 

Manifestly,  the  death  of  the  intestate  was  caused  by  ap- 
pell^'s  negligence  in  opening  the  safety-gates  in  violation 
of  the  ordinance,  and  in  the  running  of  the  west-bound  train 
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at  an  excessive  speed  forbidden  by  the  ordinance.  At  the 
same  time  that  the  appellee,  by  its  negligent  act  in  opening 
the  gates,  gave  an  affirmative  indication  of  safety,  there 
were  caused,  by  the  appellee  alone,  the  noises  made  by  the 
east-bound  train  and  by  the  ringing  bells,  and  also  the  ob- 
structions to  the  view,  consisting  of  the  intervening  east- 
bound  train  and  smoke  and  dust. 

We  do  not  observe  any  facts  definitely  found  by  the  jury 
in  their  answers  to  interrogatories  which  might  not  properly 
be  taken  into  consideration  with  all  other  facts  provable, 
under  the  issue,  in  determining  whether  contributory  negli- 
gence on  the  part  of  the  decedent  was  established  by  a  pre- 
ponderance of  the  evidence;  or  any  facts  so  found  which 
would  require  the  court  to  ignore  the  general  verdict 

8.  Here  there  was  no  reliance  merely  on  the  absence  of 
a  gate  tender,  and  consequent  failure  to  operate  the  gates, 
but  the  intestate  found  the  gates  closed  and  the  train  passing 
eastward,  and  after  she  had  paused  and  waited  until  the 
train  was  clearing  the  crossing,  the  gates  were  opened. 
There  was  affirmative  indication  given  by  the  appellee  that 
its  gatekeeper  was  at  his  post,  and  engaged  in  the  operation 
of  the  gates.  If  it  may  be  said  that  the  closing  of  the  gates 
constituted  a  warning  not  to  enter  upon  the  crossing  and  a 
positive  signal  that  it  would  be  unsafe  to  do  so,  the  opening 
of  the  gates  as  the  east-bound  train  was  leaving  the  crossing 
was  a  signal  that  the  crossing  was  clear  and  safe,  and  an 
implied  invitation  to  the  public,  including  the  intestate,  to 
cross  over.  Besides,  we  can  not)  say  that  evidence  of  a  per- 
sonal invitation  from  the  gatekeeper  to  the  intestate 
in  some  manner  other  than  by  the  mere  opening  of  the 
gates,  would  have  been  inadmissible  under  the  averments  of 
the  complaint,  though  in  this  regard  the  complaint  is  ob- 
scure. The  question  here  involved  has  been  discussed  and 
decided  so  frequently  that  we  can  not  think  it  necessary  to 
lengthen  our  opinion  further  than  by  reference  to  some  of 
the  cases  in  our  own  State.    See  Permsylvania  Co.  v,  Stege- 
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meier  (1889),  118  Ind.  305, 10  Am.  St  136;  Chicago,  etc., 
R.  Co.  V.  Hedges  (1886),  106  Ind.  398;  Cadumllader  v. 
Louisville,  etc.,  B.  Co.  (1891),  128  Ind.  518,  521 ;  Stoy  v. 
Louisville,  eic.,B.  Co.  (1903),  160  Ind.  144;  Indianapolis 
Union  R.  Co.  v.  Neubacher  (1896),  16  Ind.  App.  21; 
Peirce  v.  Jones  (1899),  22  Ind.  App;  163. 

9.  It  was  specially  found  that  the  intestate  left  surviv- 
ing her  two  brothers  and  a  nephew,  and  that  these  two 
brothers  were  not  her  only  heirs  at  law,  buttlie  jury  did  not 
specially  designate  the  other  heirs,  or  state  the  relationship 
between  them  and  the  intestate,  or  indicate  affirmatively  that 
they  had  no  reasonable  grounds  to  anticipate  any  material 
benefit  from  the  continuance  of  her  life.  We  can  not  agree 
with  counsel  that  the  findings  show  conclusively  that  the 
brothers  and  nephew  with  whom  she  lived  had  no  reasonable 
expectation  of  material  benefit  of  a  pecuniary  value  from  the 
continuance  of  her  life.  They  so  lived  together,  and  ren- 
dered each  other  such  services,  that,  while  she  was  dependent 
upon  them,  they  were  also  dependent  upon  her.  There  does 
not  appear  to  have  been  any  contract  relation  between  them. 
They  lived  together  as  members  of  one  family.  Ilor  services 
were  not  rendered  for  any  stipulated  reward  as  wages,  and 
she  actually  did  not  receive  money  to  be  treated  as  her  ex- 
clusive property,  and  to  be  laid  up  as  savings  for  herself. 
The  services  rendered  by  her,  measurable  by  a  money  value, 
the  continuance  of  which,  from  a  sense  of  obligation  hj 
reason  of  the  relationship  of  the  parties,  might  be  expected, 
eould  not  be  supplied  after  her  death  without  the  payment  of 
wages.  It  was  not  necessary  to  a  recovery  that  she  should 
have  been  under  a  legal  obligation  to  render  such  services. 
The  case,  we  think,  is  readily  distinguishable  from  Diebold 
V.  Sharp  (1898),  19  Ind.  App.  474,  and  Wabash  R.  Co.  v. 
Cregan  (1899),  23  Ind.  App.  1,  cited  by  the  appellant 

Judgment  reversed,  and  cause  remanded,  with  instruction 
to  render  judgment  in  accordance  with  the  general  verdict 
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Indianapolis  Street  Railway  Company  ©. 
Schmidt. 

[No.  4,525.    Filed  June  SO,   1904.     Rehearing  denied   November  29, 
1904.    Tt^nsfer  denied  March  31,  1905.] 

1.  Street  Railroads. — The  **Look  and  Listen"  Rule. — Whether  AppU- 
cable, — ^The  ''look  and  listen"  rule,  as  applied  to  pensons  crossing  the 
tracks  of  a  railroad  at  a  highway  crossing,  is  not  applicable  to  persons 
crossing  a  street  car  track  in  a  city.    p.  206. 

2.  Appeal  and  Error. — Street  Railroads. — Negligence. — Contrtbutonf. 
Jury. — ^The  verdict  of  the  jury  that  plaintiff  was  not  guilty  of  contrib- 
utory negligence  is  conclusive  on  appeal,  where  it  was  shown  tl^t 
plaintiff  was  driving  a  load  of  furniture  along  the  street  and  without 
looking  back  attempted  to  cross  the  track,  when  he  was  injured,  and 
where  it  was  also  shown  that  the  motorman  saw  or  could  have  seen 
plaintifTs  situation  in  time  to  avoid  a  collision,    p.  207. 

3.  Negligence. — Contributory. — The  negligence  of  plaintiff  is  not  con- 
tributory unless  it  is  the  proximate  cause  of  the  injury,    p.  207. 

4.  Same. — Prowimate  Cause. — Question  of  Fact. — What  is  the  proxir 
mate  cause  of  an  injury  is  primarily  a  question  of  fact  for  the  jury, 
p.  207. 

5.  Same. — Intervention  of  Responsible  Agent. — Effect. — ^The  interven- 
tion of  a  responsible  agent  breaks  the  line  of  causation  and  renders 
such  agent  alone  liable  for  the  redults.    p.  208. 

6.  Same. — Contributory. — Street  Railroads. — A  person  who^  withoat 
legal  excuse,  goes  onto  a  street  car  track  so  close  in  front  of  a  car  that 
the  motorman  can  not  avoid  a  collision,  is  guilty  of  contributory  neg- 
ligence,   p.  209. 

7.  Same. — Liability  of  Intervening  Responsible  Agent, — ^A  motorman 
200  feet  away,  who,  with  full  knowledge  of  plaintiff's  danger  on  a  car 
track,  runs  his  car  against  plaintiff,  is  a  responsible  intervening  agent 
whose  negligence  renders  his  master  liable,    p.  209. 

8.  Same. — Anticipation  of  Defendants  Negligence.-— Effect  on  Original 
Wrongdoer. — Where  the  intervention  of  an  independent  agent  should 
have  been  foreseen,  the  original  wrongdoer  is  not  relieved  from  the 
consequences  of  his  negligence,    p.  210. 

9.  Street  Railroads. — Rights  at  Crossings. — A  street  railroad  com- 
pany has  no  greater  rights  at  street  crossings  than  any  other  user  of 
the  streets,  and  its  use  of  such  crossings  must  be  exercised  with  due 
regard  to  the  equal  rights  of  others,    p.  210. 

10.  Same. — Occupancy  of  Track  by  Others. — Presumption  of  Collision. 
— It  will  not  be  presumed  that  a  street  railroad  company  will- 1 
sarily  run  its  car  against  one  crossing  its  track,    p.  210« 
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11.  Negugekce. — Prowimate  Cause. — Street  Railroads, — ^The  negli- 
gence of  a  street  railroad  company,  which,  with  full  knowledge  of 
plaintiff's  dangers,  and  being  able  to  avoid  a  collision,  negligently 
refuses  to  stop  its  car,  is  the  proximate  cause  of  injuries  caused  by 
such  collision.    p.'211. 

12.  Same. — Contributory. — Avoidance  of  hy  Defendant. — Where  the 
injurious  consequences  of  plaintiff's  negligence  could  have  been  avoided 
by  the  defendant  by  the  exercise  of  ordinary  care,  such  defendant  is 
liable  for  the  injury  caused,    p.  211. 

13.  Stbsst  Railboads. — Running  Down  Persons  on  Track. — Liability. 
A  street  railroad  company  can  not,  without  liability,  run  down  per- 
sons on  its  track,    p.  213. 

14.  Same. — Duty  to  Observe  Persons  on  Track. — Negligent  Failure.-^ 
Liability. — A  street  railroad  company  is  liable  for  its  negligent  failure 
to  see  persons  on  its  track  and  its  failure  to  avoid  their  injury, 
although  such  persons  may  be  negligent  in  being  ui>on  such  track.  It 
is  not  necessary  that  it  shall  see  such  persons  on  such  track  or  know 
that  they  will  remain  there,    p.  214. 

15.  Same. — Wilful  Injury. — Where  the  charge  is  wilful  iujury  by  a 
street  railroad  company,  it  is  necessary  to  show  that  such  company 
saw  plaintiff  on  its  track  and  had  sufficient  reason  to  think  he  woold 
remain  upon  the  track,    p.  214. 

16.  Same. — Persons  on  Track. — Rules  Applicable. — The  rules  applica- 
ble to  steam  railroads  in  cases  of  persons  on  or  using  their  tracks  are 
not  applicable  to  street  railroads,    p.  214. 

17.  Same. — Persons  on  Track. — Duty  to  Observe. — It  is  the  duty  of  a 
street  railroad  company  to  anticipate  and  keep  a  lookout  for  people  on 
Its  tracks,    p.  215. 

From  Superior  Court  of  Marion  County  (61,240); 
Vinson  Carter,  Judge. 

Action  by  Henry  C.  Schmidt  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

F.  Winter,  Clarence  Winter  and  Will  H.  Latta,  for  appel- 
lant 

W.  N.  Pickerill  and  Miller,  Elam  &  Fesler,  for  appellee. 

EoBY,  P.  J. — ^Action  hy  appellee  to  recover  damages  for 
personal  injuries.    Verdict  and  judgment  for  $300. 

The  sole  question  argued  is  whether  appellee's  own  acta 
and  omissions  are  of  such  quality  as  to  bar  recovery  on  the 
groimd  of  contributory  negligence. 
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The  charge  made  by  the  amended  third,  fourth  and  fifth, 
paragraphs  of  complaint,  upon  which  judgment  depends^  is 
that  appellant  negligently  ran  one  of  its  street  cars  against 
appellee,  who  was  driving  a  team  and  wagon  across  a  street 
in  Indianapolis  upon  which  appellant's  tracks  were  laid. 
The  negligence  charged  was  in  running  the  car  at  an  excess- 
ive speed  without  signal.  It  is  averred  in  the  fourth  para- 
graph that  appellant  was  on  August  3,  1900,  a  corpora- 
tion operating  a  street  railway  system  in  the  city  of  Indian- 
apolis, and  along  South  street,  upon  which  there  was  a 
double  track ;  that  the  part  of  said  street  at  which  the  plain- 
tiff received  his  injury  was  in  the  business  part  of  said  city, 
and  much  frequented  and  used ;  that  he  was  driving  a  team 
hitched  to  a  wagon  which  was  heavily  loaded,  and  could 
move  only  slowly;  that  he  drove  across  appellant's  tracks, 
and  when  almost  over  was  struck  by  one  of  its  street  cars, 
negligently  run  at  a  dangerous  rate  of  speed,  to  wit,  twenty 
miles  an  hour,  without  the  making  of  any  effort  to  check  or 
stop  the  same  so  as  to  prevent  the  collision  with  said  wagon, 
and  without  sounding  any  gong  or  giving  any  signal.  "And 
plaintiff  avers  that  after  he  started  across  said  tracks,  and 
his  intention  so  to  do  was  apparent,  and  after  his  team  and 
wagon  were  upon  said  south  track  of  said  railway  line,  de- 
fendant's employes,  acting  within  the  scope  of  their  employ- 
ment, and  operating  said  car  approaching  from  the  west, 
had  they  exercised  reasonable  care  and  diligence  could  have 
easily  seen  plaintiff,  team  and  wagon,  and  known  his  pur- 
pose, and  controlled  and  stopped  said  car,  with  appliances 
furnished  for  that  purpose,  in  time  to  have  prevented  any 
collision  with  the  wagon  upon  which  plaintiff  was  riding, 
and  avoided  any  injury  to  plaintiff,  but,  notwithstanding," 
etc.  They  are  averred  negligently  to  have  rtln  said  car  at 
the  rate  of  twenty  miles  an  hour,  without  attempting  to  con- 
trol it,  against  the  wagon,  inflicting  said  injuries. 

The  fifth  paragraph  is  substantially  identical  with   the 
fourth,  except  that  the  failure  of  the  motorman  to  stop  the 
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car  after  discovering  appellee's  peril  is  attributed  to  the 
neglect  of  appellant  properly  to  equip  its  car. 

The  facts  developed  on  the  trial  were  to  the  effect  that  ap- 
pellee was  driving  a  span  of  mules,  hitched  to  a  heavy  wagon 
used  to  haul  furniture,  and  loaded  at  the  time  with  seven 
sideboards  which  he  was  taking  to  a  freight-house.  The 
sideboards  were  higher  than  his  head.  He  was  sitting  on 
the  driver's  seat,  covered  by  a  fixed  umbrella.  South  street 
intersects  Senate  avenue  at  right  angles.  Appellee  drove 
along  the  south  side  of  South  street  until  he  reached  Senate 
avenue,  when  he  turned  north  and  started  across  the  street 
and  car  tracks.  He  had  driven  along  the  south  side  of 
South  street  after  making  the  turn  from  Missouri  street,  a 
distance  of  500  feet.  When  he  came  upon  South  street  he 
looked  both  east  and  west  for  cars,  but  saw  none.  When  he 
had  traversed  about  half  the  distance  between  Missouri 
street  and  Senate  avenue,  and  was  about  250  feet  from  the 
point  of  collision,  he  again  looked  to  the  west  around  the 
side  of  his  wagon,  but  saw  no  car.  He  then  drove  on  a 
slow  trot  to  Senate  avenue,  and  turned  across  the  car  track 
on  a  curve,  without  again  looking,  slowing  down  to  a  walk. 
The  wagon  when  nearly  across  was  struck  by  a  car  coming 
from  the  west  at  tlie  average  rate  of  sixteen  miles  an  hour, 
and  without  signals  until  very  near  the  wagon,  when  the  bell 
was  rung.  The  accident  occurred  in  the  daytime.  Tlie 
street  car  came  up  behind  the  wagon,  and  had  it  in  view  two 
blocks  before  the  collision.  The  wagon  was  driven  near  the 
south  rail  of  the  track  upon  which  the  car  was  running. 
After  it  turned  at  Senate  avenue,  it  was  driven,  as  the  jury 
found  in  answer  to  interrogatories,  twenty-seven  feet  before 
the  collision,  at  the  rate  of  two  miles  an  hour,  so  that  the  car 
must  have  been  over  two  hundred  feet  away  when  appellee's 
peril  became  apparent  That  he  was  in  danger  was  due  to 
the  high  rate  of  speed  at  which  the  car  was  being  nm,  and, 
knowing  that,  and  the  condition  under  which  appellee  was 
proceeding  to  cross,  the  answer  of  the  jury  that  the  danger 


206       APPELLATE  COUET  OF  INDIANA, 

Indianapolis  St.  R.  Co.  v.  Schmidt— ^35  Ind.  App.  202. 

was  evident  to  the  motonnan,  in  the  exercise  of  his  faculties, 
in  time  to  have  checked  the  speed  of  the  car  and  avoided  the 
collision,  is  not  without  support  in  the  evidence.  Appellee's 
view  to  the  west  was  cut  oflF  by  the  load  on  his  wagon. 

The  questions  for  decision,  as  stated  by  appellant,  are: 
"(1)  Was  the  appellee  negligent  in  crossing  the  tracks  of 
the  appellant?  (2)  Did  that  negligence  contribute  to  his 
injury  ?"  The  same  questions  of  law  are  involved  in  each 
error  assigned,  and  the  discussion  of  those  questions  reaches 
the  merits  of  the  case. 

1.  Whether  appellee  was  guilty  of  contributory  n^li- 
gence  in  crossing  the  track  as  he  did,  depends  upon  whether 
the  strict  rules  which  require  one  about  to  go  over  a 
steam  railroad  track  at  a  highway  crossing  to  look  and  listen 
for  approaching  trains  is  applicable  to  one  about  to  cross  a 
much-traveled  street,  along  which  an  electric  street  railway 
is  operated.  Appellee  drove  north  on  Missouri  street  to 
South  street,  and  then  turned  east,  at  which  time  he  looked 
west  along  the  car  track.  About  250  feet  from  the  point  of 
collision  he  leaned  to  the  north  and  looked  along  the  side  of 
his  load  for  an  approaching  car,  after  which  he  drove  250 
feet  further  at  the  rate  of  four  miles  an  hour,  then  turned 
to  cross  the  tracks,  and  was  not  in  a  position  to  see  the  ap- 
proaching car,  without  leaning  over,  until  the  front  end  of 
his  wagon  had  swung  far  enough  around  so  that  the  driver's 
seat  was  substantially  parallel  with  the  tracks. 

The  author  of  a  recent  work  on  railroad  law,  after  stating 
the  "look  and  listen"  rule,  discusses  the  question  now  under 
consideration,  as  follows :  "These  rules  do  not  fully  apply 
to  such  parts  of  intenirban  railroads  laid  in  highways  or  of 
ordinary  street  railways  as  are  in  populated  communities. 
The  crossing  in  this  case  is  a  crossing  of  two  highways  of 
the  same  kind.  The  railway  is  here  using  one  of  these 
highways  lengthwise,  and  it  is  also  being  used  at  the  same 
time  and  in  a  similar  way  by  other  vehicles.  The  person 
approaching  the  track  from  the  cross  street  has  to  look  out 
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not  only  for  the  electric  cars,  but  for  ordinary  vehicles.  He 
can  noty  as  in  the  case  of  a  through  railroad,  concentrate  his 
attention  on  the  railroad  track.  His  safety  may  be  endan- 
gered by  a  vehicle  coming  up  from  any  part  of  the  highway. 
The  railroad  car  is  also  under  easy  control  and  can  be  read- 
ily and  quickly  stopped.  Its  rate  of  speed  in  populated  dis- 
tricts is  generally  moderate.  There  is  often  no  substantial 
risk  in  crossing  in  front  of  one  approaching  and  near  at 
hand.  There  is  not  the  same  danger  in  stopping  a  horse  at 
the  edge  of  the  track  that  attends  stopping  one  at  the  edge  of 
a  track  used  for  fast  and  heavy  trains.  Hence  the  absolute 
stop,  look,  and  listen  rule  is  nowhere  applied  to  street  rail- 
way crossings  in  cities."  Baldwin,  American  Railroad 
Law,  p.  415. 

That  the  "look  and  listen"  rule  is  not  applicable  to  those 
passing  over  car  tracks  laid  in  a  city  street  has  been  repeat- 
edly decided  in  this  State^  Muncie  St.  R.  Co.  v.  Maynard 
(1892),  5  Ind.  App.  372;  Citizens  St.  R.  Co.  v.  Ahright 
(1896),  14  Ind.  App.  433;  CHizem  St.  R.  Co.  v.  Damm 
(1900),  25  Ind.  App.  511 ;  Marchal  v.  Indianapolis  St.  R. 
Co.  (1901),  28  Ind.  App.  133;  Citizens  St.  R.  Co.  v. 
Earner  (1902),  29  Ind.  App.  426;  EvansvilU  St.  R.  Co.  v. 
Oentry  (1897),  147  Ind.  408,  37  L.  R.  A.  378,  62  Am. 
St  421. 

2.  The  verdict  is  therefore  conclusive,  and  the  judgment 
will  have  to  be  affirmed. 

8.  The  same  result  follows  the  adoption  of  appellant's 
hypothesis;  t.  e.,  that  appellee  was  negligent  in  attempting 
to  drive  across  the  tracks  without  having  looked  both  ways 
immediately  before  so  doing.  Negligence,  to  prevent  recov- 
ery by  the  plaintiff,  must  contribute  to  the  injury  com- 
plained of.  It  is  not  contributory  unless  it  is  the  proximate 
cause  of  the  injury.  Beach,  Contrib.  Neg.  (3d  ed.),  §§24, 
33;  1  Thompson,  Negligence  (2d  ed.),  §46;  Baldwin, 
American  Railroad  Law,  p.  425. 

4.     The  question  of  proximate  cause  is  the  same  whether 
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it  relates  to  the  negligence  of  the  plaintiff  or  defendant,  and 
in  either  case  it  is  primarily  a  question  of  fact  for  the  jury. 
Chicago,  etc.,  R.  Co.  v.  Martm  (1903),  31  Ind.  App.  308. 
The  subject  is  not  a  new  one.  Among  other  cases  in' 
which  it  has  been  considered  is  McOdhan  v.  Indianapolis 
Nat.  Oas  Co.  (1895),  140  Ind.  335,  29  L.  R.  A.  365,  49 
Am.  St.  199,  which  was  decided  upon  facts  substantially  as 
follows :  The  gas  company  was  notified  that  gas  was  escap- 
ing from  its  pipes  upon  certain  premises,  and  was  requested 
to  cut  off  the  supply  by  closing  a  valve  provided  for  that 
purpose,  and  under  its  exclusive  control.  This  it  failed  to 
do,  and  it  was  conceded  that  such  omission  was  actionable 
negligence  on  its  part  The  owner  of  the  building  employed 
the  plaintiff,  a  plumber,  to  locate  and  remedy  the  defect  in 
the  pipes  through  which  the  gas  escaped,  and  while  search- 
ing for  such  defect  he  was  injured  by  an  explosion  of  es- 
caped gas.  The  Supreme  Court  held  that  the  negligence  of 
the  gas  company  was  not  the  proximate  cause  of  the  injury ; 
that  the  injury  could  not  have  occurred  without  some  agency 
acting  upon  the  loose  gas,  and  that  therefore  but  for  such 
agency  such  injury  had  not  been ;  and,  it  not  being  shown 
by  the  complaint  that  the  agency  was  one  for  which  the  de- 
fendant was  responsible,  that  pleading  was  held  insufficient. 

In  New  York,  etc.,  R.  Co.  v.  Perriguey  (1894),  138  Ind. 
414,  the  facts  considered  were  that  the  railway  company 
negligently  required  its  engineer  to  operate  a  locomotive, 
the  headlight  of  which  was  defective.  The  engineer  might 
have  put  in  a  hand  lamp  before  the  reflector  and  thereby 
made  it  effective.  The  court  held  that  the  negligence  of  the 
company  in  failing  to  provide  a  headlight  was  a  condition 
or  remote  cause,  but  not  the  proximate  cause,  of  the  injury, 
jwhich  was  the  negligence  of  the  engineer  in  failing  to  use 
the  hand  lamp,  and  that  his  negligence  was  that  of  an  inde- 
pendent responsible  person  for  which  the  company  was  not 
responsible. 

5,     The  rule  that  an  intervening  responsible  agent  cuts 
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oflF  the  line  of  causation  from  the  original  negligence  has 
been  many  times  recognized.  Enochs  v.  Pittsburgh,  etc.,  B. 
Co.  (1896),  145  Ind.  635;  Claypool  v.  Wigmore  (1904), 
34  Ind.  App.  35,  and  authorities  cited. 

"Those  traveling  along  a  street  on  which  a  street  railway 
is  in  operation  have  as  good  a  right  to  use  the  street  where 
the  tracks  are  laid  as  to  use  any  other  part  of  it,  provided 
they  act  with  due  regard  for  the  convenient  and  safe  move- 
ment of  the  cars  upon  them.  These  must  also  be  run  with 
due  r^ard  for  their  safety.  The  motorman  must  be  on  the 
constant  watch  for  teams  or  cyclists  turning  upon  the  track, 
and  keep  bis  car  under  such  control  as  to  be  able  to  slacken 
speed  or  come  to  a  stop  should  their  safety  seem  reasonably 
to  demand  it.  He  is  not,  however,  bound  to  anticipate  that 
any  one  will  suddenly  turn  frpm  a  position  of  safety,  and 
drive  in  front  of  the  car  in  such  a  way  as  to  risk  a  collision." 
Baldwin,  American  Railroad  Law,  p.  421. 

6.  Had  the  approaching  street  car  been  in  such  proxim- 
ity as  that  the  act  of  appellee  in  turning  across  the  track 
amounted  to  a  casting  of  himself  in  front  of  it,  then  such 
negligent  act  would  be  the  clear  proximate  cause  of  the  in- 
jury, and  bar  him  from  recovery.  Moran  v.  Leslie  (1904), 
33  Inl  App.  80;  Citizens  St.  R.  Co.  v.  Helvie  (1899),  22 
Ind.  App.  515;  Eessler  v.  Citizens  St.  R.  Co.  (1898),  20 
Ind.  App.  427. 

7.  But  a  car  200  feet  away  from  a  street  crossing,  the 
motorman  of  which  has  or  should  have  full  knowledge  of  the 
situation,  puts  another  element  into  the  question.  If  the 
motorman  of  such  car  chooses  to  run  it  against  the  wagon, 
his  negligence  in  so  doing  is  that  of  an  independent  inter- 
vening agent^  and  none  the  less  so  because  the  defendant 
is  responsible  therefor.  The  facts  of  the  case  at  bar  call  for 
the  application  of  the  doctrine  much  more  strongly  than  did 
those  considered  in  McOahan  v.  Indianapolis  Nat.  Gas  Co., 
supra,  and  New  York,  etc.,  R.  Co.  v.  Perriguey,  supra. 

Vol.  35—14 
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It  might  have  been  contended  with  some  plausibility  in 
those  cases  that  the  intervening  agency  ought  to  have  been 
anticipated. 

8.  If  the  circumstances  are  such  that  the  intervention  of 
the  independent  agent  ought  to  have  been  foreseen,  then 
such  intervention  does  not  operate  to  release  the  original 
wrongdoer  from  the  consequences  of  his  negligence.  1 
Thompson,  Negligence  (2d  ed.),  §§54,  58;  Louisville,  etc., 
R.  Co.  V.  Lucas  (1889),  119  Ind.  583,  590,  6  L.  R  A,  193 ; 
Reid  V.  Evansville,  etc.,  R.  Co.  (1894),  10  Ind.  App.  385, 
896,  53  Am.  St  391.  "The  plaintiflF  had  the  right  to  as- 
sume that  the  defendant  would  exercise  ordinary  care  and 
diligence  to  prevent  an  accident  of  this  character.  Even 
if  established,  the  negligence  complained  of  did  not^  in  any 
legal  sense,  contribute  to  the  accident"  Mapes  v.  Union 
R.  Co.  (1900),  67  N.  Y.  Supp.  358,  36l! 

9.  "At  highway  crossings  a  street  car  has  no  paramount 
right  as  against  any  other  vehicle  approaching  on  the  cross- 
street  The  right  attaching  to  each  is  equal  and  must  be 
exercised  with  due  degard  to  that  attaching  to  the  other,  and 
so  as  hot  to  interfere  with  or  abridge  it  unreasonably.  It  is 
not  necessarily  the  duty  of  the  driver  of  an  approaching 
team  to  wait  until  the  street  car  has  passed,  nor  is  it  neces- 
sarily his  right  to  push  on  and  cut  off  its  advance.  Each 
party  must  act  reasonably  under  all  the  attending  circum- 
stances*"   Baldwin,  American  Railroad  Law,  pp.  416,  417. 

10.  It  is  not  to  be  anticipated  that  a  street  car  which 
can  be  readily  stopped  will  be  unnecessarily  run  against  a 
vehicle  passing  over  the  track.  If  the  motorman  were  suing 
the  driver  of  the  wagon  for  damages  on  account  of  the  colli- 
sion, counting  upon  the  negligence  of  the  latter  in  driving 
upon  the  track  without  looking,  it  would  undoubtedly  be  a 
complete  defense  to  show  that  the  cause  of  the  accident  was 
the  motorman's  own  deliberate  act  in  unnecessarily  bringing 
about  the  collision.  One  of  the  conditions  would  be  found 
in  the  presence  of  the  wagon  on  the  track,  but  such  condition 
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would  not  be  the  proximate  cause,  of  a  collision,  the  blame 
for  which  rested  entirely  upon  the  motorman. 

11.  That  the  negligence  of  the  plaintiff  ceases  to  be  the 
proximate  cause  of  the  injury  when  the  defendant  has 
opportunity  to  prevent  it,  and,  with  knowledge  of  the  ex- 
posed condition  of  the  plaintiff,  negligently  refuses  to  do  so, 
is  well  settled  in  this  State.  Where  the  defendant's  negli- 
gence continued  after  the  plaintiff  was  under  its  car  wheels, 
his  negligence  in  being  upon  the  track  at  the  moment  of  col- 
lision ceases  to  be  proximate.  Citizens  St.  R.  Co.  v.  Hamer 
(1902),  29  Ind.  App.  426;  Cleveland,  etc.,  R.  Co.  v.  Klee 
(1900),  154  Ind.  430.  The  driver  of  an  express  wagon, 
who  sees  a  man  standing  on  a  street  crossing,  and  has  reason- 
able ground  to  apprehend  that  he  is  unconscious  of  his  im- 
minent danger,  is  liable  for  driving  against  him,  notwith- 
standing his  antecedent  negligence  in  so  placing  himself. 
Evans  v.  Adams  Express  Co.  (1890),  122  Ind.  362,  366, 
7  L.  E.  A-  678. 

12.  "  'Although  contributory  negligence  may  exists  yet 
it  will  not  disentitle  the  injured  party  to  a  recovery,  if,  by 
the  exercise  of  ordinary  care  on  the  part  of  the  defendant, 
the  consequences  of  such  contributory  negligence  might  have 
been  avoided.'  *  *  *  'It  can  not  be  said  that  plaintiff's 
negligence  contributed  to  the  injury.  Notwithstanding  tlio 
previous  negligence  of  the  plaintiff,  if,  at  the  time  when  the 
injury  was  committed,  it  might  have  been  avoided  by  the 
defendant  by  the  exercise  of  reasonable  care  and  prudence, 
an  action  will  lie  for  the  injury.' "  Summit  Coal  Co.  v. 
Shaw  (1896),  16  Ind.  App.  9,  14,  16. 

"It  is  sound  doctrine,  strongly  entrenched  by  the  authori- 
ties, that  when  one  person  sees  another  in  danger  or  peril, 
from  which  he  is  unable  to  extricate  himself  with  reasonable 
care  and  prudence,  it  is  the  highest  duty  of  sneh  person  so  to 
act  as  not  to  increase  the  peril,  and,  if  he  does  act  in  a 
manner  to  increase  the  danger,  with  a  full  knowledge  of  the 
facts,  it  is  negligence,  for  which  he  may  be  required  to  re- 
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spond  in  damages."     Lake  Erie,  etc.,  R.  Co.  v.  Juday 
(1898),  19  Ind.  App.  436,  451. 

In  a  slightly  later  case  {Dull  v.  Cleveland,  etc.,  R.  Co. 
[1899],  21  Ind.  App.  571)  the  court  said:  "By  this  con- 
tention, appellant  seeks  to  invoke  the  doctrine  that  though  a 
person  may  have  subjected  himself  to  injury  by  his  own 
n^ligence,  yet  he  may  recover  for  such  injury,  if  the  person 
inflicting  it  could  have  avoided  it  after  discovering  his  dan- 
ger, or  if  he  failed  to  use  ordinary  care."  And  after  re- 
peating the  paragraph  above  quoted  from  Lake  Erie,  etc.,  R. 
Co.  V.  Juday,  ^pra,  concluded  as  follows :  "  Terhaps  a 
better  expression  of  this  rule  is,  that  although  the  plain- 
tiff has  negligently  exposed  himself  or  property  to  an  injury, 
yet  if  the  defendant,  after  discovering  the  exposed  situation, 
inflicts  the  injury  upon  him  through  a  failure  to  exercise 
ordinary  care,  the  plaintiff  may  recover  damages.'  " 

In  Elwood,  etc.,  St.  R.  Co.  v.  Ro8s  (1901),  26  Ind.  App. 
258,  266,  the  proposition  quoted  from  Lake  Erie,  etc.,  R. 
Co.  V.  Juday,  supra,  was  repeated  and  approved.  Again  in 
Citizens  St.  R.  Co.  v.  Damm  (1900),  25  Ind.  App.  511, 
the  court  said :  "The  jury  found  that  there  was  ample  time 
for  the  motorman  to  have  stopped  the  car  after  seeing,  or 
after  he  was  bound  to  see,  the  impending  danger  in  which 
appellee  was  placed.  Under  the  facts  disclosed  by  the 
answers  to  interrogatories,  he  had  no  right  to  assume  that 
the  buggy  in  which  appellee  was  riding  would  get  off  the 
track  and  leave  an  unobstructed  passageway  for  the  car. 
Some  of  the  answers  to  the  interrogatories  are  mere  conclu- 
sions, but  this  does  not  destroy  their  force  or  efficacy.  Elim- 
inating such  conclusions,  the  material  facts  found  are,  it 
seems  to  us,  in  perfect  harmony  with  the  general  verdict. 
These  facts  disclose  two  propositions  which  are  of  control- 
ling influence  in  tlie  decision  of  this  case:  (1)  That  appel- 
lant's servants  were  negligent  in  failing  to  stop  the  car  and 
thus  avoid  the  accident;  and  (2)  that  appellee's  acts  were 


NOVEMBER  TERM,  1904.  213 

Indianapolis  St  R.  Ck).  v.  Schmidt—- 35  Ind.  App.  202. 

not  the  proximate  cause  of  her  injury,  and  hence  contribu- 
tory negligence  can  not  be  attributed  to  her." 

In  Ilammand,  etc.,  R.  Co.  v.  Eads  (1904),  82  Ind.  App. 
249,  the  doctrine  was  reiterated  and  applied  to  a  motorman 
who  saw,  or  ought  to  have  seen  by  the  exercise  of  reasonable 
care,  that  the  plaintiff's  horse  had  become  unmanageable. 
The  doctrine  has  been  expressed  and  applied  in  the  follow- 
ing cases:  Terre  Haute  Electric  R.  Co.  v.  Yant  (1899), 
21  Ind.  App.  486,  69  Am.  St  376 ;  Citizens  St.  R.  Co.  v. 
Lowe  (1895),  12  Ind.  App.  47;  Muncie  St.  R.  Co.  v.  May- 
nard  (1892),  5  Ind.  App.  372;  DeLon  v.  Eokomo  City  St. 
R.  Co.  (1899),  22  Ind.  App.  377. 

13.  If  it  be  reasonably  apparent  that  one  person  is  in  a 
place  of  danger ;  that  he  is  imconscious  of  his  danger,  and 
likely  to  remain  in  said  place,  or  is  unable  to  escape,  no 
man  possessing  the  slightest  humanity  will  assert  that  he 
may  be  carelessly  maimed  or  killed,  without  legal  responsi- 
bility on  the  part  of  the  one  who,  seeing  the  situation,  is 
willing  thus  to  act. 

As  has  been  forcefully  said  in  the  argument  of  this  case : 
"It  is  remarkable  indeed  that  any  humane  and  enlightened 
judge  should  ever  have  supposed  that  any  person  might  run 
down  and  injure  or  kill  a  human  being  in  a  position  of 
obvious  peril  and  unconscious  of  danger  merely  because  he 
had  been  negligent  in  placing  himself  in  such  position." 
The  facts  in  the  following  cases,  decided  by  the  courts  of 
other  states,  are  closely  analogous  to  those  here  involved. 
Many  others  might  be  added  to  them.  Vincent  v.  Norton, 
etc.,  St.  R.  Co.  (1901),  180  Mass.  104,  61  K  E.  822; 
Montgomery  v.  Lansing  City,  etc.,  R.  Co.  (1894),  103 
Mich.  46,  61  K  W.  543,  29  L.  R.  A.  287;  Redford  v. 
Spokane  St.  R.  Co.  (1896),  15  Wash.  419,  46  Pac.  650; 
Orrv.  Cedar  Rapids,  etc.,  R.  Co.  (1805),  94  Iowa  423,  62 
N.  W.  851;  Baltimore,  etc.,  R.  Co.  v.  Cooney  (1808),  87 
Md.  261,  39  AtL  859 ;  North  Baltimore,  etc.,  R.  Co.  v.  Am- 
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reich  (1894),  78  Md.  589,  28  Atl.  809;  Little  v.  Boston, 
etc..  Railroad  (1903),  72  N.  H.  61,  55  Atl.  190;  St.  Louis, 
etc.,  R.  Co.  V.  Jacobson  (1902),  28  Tex.  Civ.  App.  150, 
66  S.  W.  1111;  Memphis,  etc.,  R.  Co.  v.  MaHin  (1901), 
131  Ala.  269,  30  South,  827 ;  Tully  v.  Philadelphia,  etc.,  R. 
Co.  (1900),  2  Pennewill  (Del.)  537,  47  Atl.  1019,  82  Am. 
St.  425;  Kolb  v.  St.  Louis  Transit  Co.  (1903),  102  Mo. 
App.  143,  76  S.  W.  1050;  monographic  note;  "The  last 
clear  chance,"  Bogan  v.  Carolina  Cent.  R.  Co.  (1901),  55 
L.  R  A.  418. 

Judgment  affirmed. 

CoMSTOCK,  J. — Appellee,  in  my  opinion,  was  clearly 
guilty  of  negligence.  I  concur  in  the  result  only  upon  the 
ground  that  after  appellee's  negligence  and  imperiled  posi- 
tion was  known  or  should  have  been  known  to  appellant, 
the  car  might  have  been  controlled,  by  the  exercise  of  reason- 
able care,  so  as  to  have  avoided  the  injury. 

On  Petition  for  Rehearing. 

EoBY,  J. — 14.  Appellant,  in  support  of  its  petition  for 
a  rehearing,  says :  "We  undertake  to  say  that  the  authori- 
ties are  unanimous,  explicit  and  emphatic  upon  the  proposi- 
tion that,  before  any  man  can  be  held  liable  to  another  who 
has  negligently  placed  himself  in  a  position  of  peril,  the 
first  party  must  actually  know  not  only  that  the  person  is  in 
a  position  of  peril,  but  that  he  will  remain  so." 

15.  If  the  charge  were  one  of  wilful  injury,  the  proposi- 
tion stated  would  be  more  nearly  correct  The  authorities 
cited  are  cases  where  persons  have  been  injured  while  upon 
the  tracks  of  steam  railroads,  by  locomotive  engines,  and 
cars  propelled  by  such  engines. 

16.  The  duty  owed  by  a  corporation  operating  a  steam 
railroad  to  footmen  walking  along  or  across  its  tracks  is 
widely  different  from  the  duty  owed  by  a  street  car  company 
to  travelers  upon  the  city  streets.     The  railroad  company 
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is  under  no  obligation  to  exercise  active  vigilance  as  to  such 
trespassers.  It  is  under  the  duty  of  refraining  from  the  in- 
fliction of  wilful  injury  upon  them.  Dull  v.  Cleveland,  etc., 
B.  Co.  (1899),  21  Ind.  App.  571. 

17.  The  doctrine  which  appellant  asserts  has  no  applica- 
tion to  railroads  laid  in  the  street,  to  the  use  of  which  the 
public  are  entitled  in  conmion  with  the  company,  it  conse- 
quently being  bound  to  anticipate  the  rightful  presence  of 
men,  women  and  children  o^  its  tracks  and  in  front  of  its 
cars.  The  application  of  such  doctrine  to  cases  like  the  one 
at  bar  would  result  in  releasing  the  street  car  company  from 
the  duly  of  keeping  a  constant  lookout;  a  duty  which  the 
law  demands  of  corporations  which  have  received  licenses 
to  propel  their  cars  at  a  high  rate  of  speed  along  the  surface 
of  the  highway  in  populous  districts  where  the  public  must 
of  necessity  pass  and  repass.  To  apply  it  thus  would  be  to 
ignore  the  patent  fact  that  the  car  company,  and  not  the 
foot-passenger  or  driver,  propels  the  vehicle  which  con- 
stitutes the  instrument  of  danger,  because  of  which  the 
duty  devolves  upon  it  to  exercise  constant  care  and  watch- 
fulness to  avert  injury  to  the  other  members  of  the  public 
who  also  use  the  highway.  If  this  doctrine  is  sound,  the 
company  would  be  exonerated,  although  its  motorman  looks 
constantly  to  the  rear,  or  even  goes  forward  with  his  eyes 
shut  2  Thompson,  Negligence  (2d  ed.),  §1476;  1  Shear- 
man &  Redfield,  Negligence  (5th  ed.),  §99. 

There  was  evidence  in  the  case  at  bar  from  which  the 
jury  might  find  that  appellant;  by  the  exercise  of  reasonable 
care  after  its  motorman  discovered  appellee,  or  after  he 
should  have  been  discovered  by  the  exercise  of  reasonable 
diligence,  could  have  averted  the  collision  and  avoided  in- 
jury. The  general  verdict  therefore  carries  with  it  a  find- 
ing of  such  facts.  They  require  an  affirmance  of  the  judg- 
ments 

The  petition  for  rehearing  is  overruled. 
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Carr  et  al.  v.  First  National  Bank  op 
Jeffersonville. 

[No.  5,274.    Filed  March  31,  1905.] 

1.  Evidence. — Judicial  Notice. — Regulations  of  Posfofioe  Department, 
— Courts  take  judicial  Jiotice  of  the  regulations  of  the  poatoffice  de- 
partment   p.  219. 

2.  iitmcvL— Registry  Return  Receipt.— A  failure  to  receive  the  registry 
return  receipt  is  notice  that  such  registered  letter  or  package  has  not 
been  delivered,    p.  220. 

3.  JUDOMENT.— fifc*«»fi^  Asidc^EmcusaUe  Neglect.— Wher^  a  defend- 
ant, who  resided  in  Indianapolis,  was  sued  in  the  Clark  Circuit  Court, 
and  she  employed  an  Indianapolis  attorney,  who  in  turn  employed  one 
at  Jeflfersonville  to  attend  to  such  cause,  and  the  Indianapolis  attor- 
ney on  September  17  registered  an  answer  and  cross-complaint  in  such 
cause  to  such  Jeffersonville  attorney,  who  had  secured  another  attor- 
ney to  look  after  his  business  in  his  absence  during  the  first  week  of 
such  court,  but  the  registered  letter  was  not  delivered  until  September 
28,  and  on  September  22  a  default  judgment  was  taken,  and  such 
Indianapolis  atorney  knew  of  the  absence  of  the  attorney  at  Jefferson- 
ville, and  did  not  receive  the  registry  return  receipt,  and  nothing  was 
done  by  any  one  in  such  cause  for  defendant,  such  defendant  is  not 
entitled  to  relief  on  the  ground  of  excusable  neglect,    p.  220. 

4.  Same.  —  Setting  Aside.  —  Neglect  of  Attorney.  —  Negligence  of  an 
attorney  is  negligence  of  the  client,  and  such  negligence  is  no  ground 
for  setting  aside  a  judgment  for  excusable  neglect,     p.  220. 

5.  Appeal  aito  Ebbob. — Record. — Time  of  Filing  Papers. — Where  the 
record  shows  a  decision  of  the  trial  judge  as  to  the  time  of  the  filing 
of  papers  in  a  cause,  such  decision  will  not  be  disturbed  on  appeal, 
p.  220. 

From  Clark  Circuit  Court;  James  K.  Marsh,  Judga 

Action  by  the  First  National  Bank  of  JefferscMiville 
against  Emma  C.  Carr  and  others.  From  a  refusal  to  set 
aside  a  decree  for  plaintiff,  defendants  appeal.     Affirmed. 

L.  A.  Douglass  and  Elmer  Wetzel,  for  appellants. 
Henry  A.  Burtt  and  Jamss  E.  Taggart,  for  appellee. 

CoMSTocK,  C.  J. — The  appellee  biiought  this  action 
against  Silas  Carr,  Emma  Carr,  his  wife,  and  Thomas  J. 
Brock,  trustee  of  the  estate  of  Silas  Carr,  to  recover  on  a 
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note  for  $2,000  given  by  said  Silas  Carr,  and  secured  by  a 
mortgage  executed  by  Silas  Carr  and  Emma  Carr,  his  wife, 
and  asking  that  the  mortgaged  real  estate  be  sold  to  satisfy 
it  Appellant  Thomas  J.  Brock,  as  trustee,  appeared  and 
filed  an  answer  to  the  action.  Appellants  Emma  C.  Carr 
and  Silas  Carr  were  defaulted  upon  personal  service  on  the 
22d  day  of  September — ^being  the  second  judicial  day  of  the 
September  term,  lOOS",  of  said  court — and,  upon  such  de- 
fault, judgment  was  rendered  against  them,  and  a  decree 
entered  foreclosing  the  mortgage.  The  judgment  provided 
that  the  proceeds  arising  from  such  sale,  after  the  payment 
of  the  costs  and  the  plaintiff's  judgment,  should  be  paid  to 
the  defendant  Thomas  J.  Brock.    On  the  2d  day  of  October, 

1903,  the  appellants  Emma  C.  Carr  and  Silas  Carr  made  an 
application,  under  §399  Bums  1901,  §396  R.  S.  1881,  to 
set  aside  the  default  On  the  12th  day  of  October,  1903,  at 
said  term  of  said  court,  the  court  overruled  said  applica- 
tion; and,  after  the  court  had  overruled  said  application, 
the  appellant  Emma  C.  Carr  asked  leave  of  court  to  file  the 
affidavit  of  Elmer  Wetzel  in  support  of  said  application, 
which  motion  was  overruled.    On  the  22d  day  of  February, 

1904,  at  the  February  term,  1904,  of  said  court,  appellant 
Emma  C.  Carr  filed  a  motion  for  an  entry  nunc  pro  tunc, 
showing  that  the  affidavit  of  said  Wetzel  in  support  of  her 
application  to  set  aside  the  default  was  made  before  the 
court  overruled  her  application  to  set  aside  said  default 
Said  motion  was  also  overruled  by  the  court. 

The  errors  assigned  are  that  the  court  erred  (1)  in  refus- 
ing the  application  of  Emma  C.  Carr  to  set  aside  tlie  de- 
fault; (2)  in  refusing  to  permit  appellant  Emma  C.  Carr 
to  file  the  affidavit  of  Elmer  Wetzel  in  support  of  the  appli- 
cation io  set  aside  the  default;  (3)  in  refusing  to  grant  the 
motion  of  Emma  C.  Carr  for  a  nunc  pro  tunc  entry  of  the 
affidavit  of  Elmer  Wetzel  in  support  of  the  application  to 
Bet  aside  the  default 

In  the  affidavit  filed,  appellant  Emma  C.  Carr,  for  the 
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purpose  of  having  the  default  set  aside,  states  that  the  mort- 
gage in  suit  was  executed  by  her  eodefendant  Silas  Carr 
(her  husband)  and  herself  to  secure  the  payment  of  a  cer- 
tain promissory  note  executed  by  said  Silas  Carr  to  the 
plaintiff;  that  immediately  upon  the  service  of  the  summons 
in  said  cause  she  consulted  counsel  in  Indianapolis,  where 
she  was  then  residing,  as  to  her  rights  in  the  premises,  and 
was  informed  by  him  that  she  had  a  meritorious  defense  to 
said  action;  that  she  thereupon  retained  him,  giving  him 
full  power  to  make  a  proper  defense  therein ;  that  said  air 
tomey  prepared  an  answer  and  cross-complaint^  which  are 
made  a  part  of  the  affidavit  as  exhibits  A  and  B.  In  her 
cross-complaint  she  alleges  that  she  is  now,  and  ever  since 
March,  1890,  has  been,  the  absolute  owner  of  the  property 
described  in  the  mortgage  in  suit,  purchased  with  her  indi- 
vidual money,  and  that  the  loan  mentioned  in  the  complaint 
was  not  secured  on  the  strength  of  the  security  of  said  prop- 
erty ;  that  the  loan  was  a  part  of  a  loan  to  said  Silas  Carr 
and  others,  made  a  year  prior  to  the  execution  of  said  mortr 
gage,  and  of  which  the  affiant  had  no  knowledge ;  that  she 
executed  the  mortgage  simply  as  surety  for  her  husband, 
and  received  no  part  of  the  consideration  thereof ;  that  she 
was  of  the  opinion  at  the  time  of  the  execution  of  said 
mortgage  that  said  property  was  still  in  her  individual 
name,  and  had  been  since  March,  1900,  and  that  she  could 
not  lose  the  property  by  executing  said  mortgage ;  that  she 
did  not  at  the  time  of  the  execution  of  said  mortgage,  or  at 
any  time  since,  entertain  any  thought  that  her  property 
would  be  taken  in  satisfaction  of  said  mortgage,  imtil  the  fil- 
ing of  plaintiff's  complaint.  The  answer  to  the  complaint  is 
a  general  denial. 

The  affidavit  further  contains  substantially  the  same  facts 
as  set  out  in  the  cross-complaint,  and,  in  addition,  states 
that  her  attorney  at  Indianapolis  retained  the  services  of 
associate  counsel  at  Jeffcrsonville  to  assist  in  the  defense  of 
this  action ;  that  said  counsel  was  required  to  be  absent  from 
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the  city  of  JefFersonville  during  the  first  week  of  said  Sep- 
tember term  of  court;  that  said  counsel  at  Indianapolis  pre- 
pared the  cross-complaint  and  answer,  and  on  September 
17, 1903,  forwarded  them  by  registered  mail  to  said  counsel 
at  Jeffersonville ;  that  the  same  were  not  received  by  him 
until  September  28,  1903,  owing  to  the  fact  that  the  postal 
authorities  did  not  deliver  the  same  by  courier  at  the  house 
of  said  attorney  except  upon  written  order,  whicH  written 
order  said  attorney  did  not  know  to  be  necessary,  and  he  did 
not  ascertain  said  fact  until  his  return  home,  September  28, 
aforesaid ;  that  she  was  informed  that  on  the  second  day  of 
said  term  a  judgment  was  entered,  and  that  the  same  was 
taken  through  an  inadvertency,  mistake  and  excusable  neg- 
lect; that  she  at  once  prepared  this  petition  to  be  relieved 
from  said  judgment,  and  now  files  the  same.  As  shown  by 
the  record,  Emma  C.  Carr,  after  the  court  had  overruled  tlie 
application  to  set  aside  the  default,  asked  leave  to  file  the 
affidavit  of  Elmer  Wetzel,  which  application  was  refused. 
The  affidavit  of  Mr.  Wetzel  shows  his  employment  by  Mrs. 
Carr;  his  preparation  of  the  answer  and  cross-complaint 
heretofore  given ;  that  he  retained  counsel  at  Jeffersonville, 
and  mailed  said  answer  and  cross-complaint  by  registered 
letter  to  said  counsel,  L.  A.  Douglass.  It  further  appears 
that  said  Douglass  associated'  with  him  at  Jeffersonville 
another  attorney,  Mr.  Phipps;  that  Mr.  Douglass  was  ab- 
sent from  home  when  the  answer  and  cross-complaint 
reached  Jeffersonville,  and  during  the  first  week  of  the 
courts  but  that  he  had  engaged  Mr.  Phipps  to  look  after  the 
defense  in  his  absence.  The  reason  of  Mr.  Douglass's  ab- 
sence from  home  does  not  appear,  nor  does  it  appear  that 
Mr.  Phipps  took  any  steps  with  reference  to  the  defense  of 
said  cause. 

1.  The  r^ulations  of  the  postoffice  department  are  a 
part;  of  the  public  records  of  which  courts  take  judicial 
notice/  Caha  v.  United  States  (189-i),  152  U.  S.  211,  14 
Sup,  Ct.  513,  38  L.  Ed.  415. 
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2.  These  rules  prescribe  that  upon  the  receipt  of 
registered  mail  the  addressee  must  sign  and  return  a  re- 
ceipt which  must  bo  immediately  mailed  to  the  sender. 
Mr.  Wetzel  should  have  received  the  return  receipt  in  time 
to.  have  taken  further  steps  to  defend  said  cause.  Failing 
to  receive  said  receipt  was  such  notice  to  him  that  the  papers 
had  not  been  delivered  to  Mr.  Douglass  as  to  call*  upon  him 
to  take  further  action  in  said  cause. 

3.  It  appears,  also,  that  Mr.  Douglass,  while  the  said 
answer  and  cross-complaint  mailed  to  him  were  lying  in  the 
postofBce  at  Jeffersonville,  was  at  Bowling  Green,  Ken- 
tucky, and  that  on  the  20th  day  of  September,  1903,  Mir, 
Wetzel  received  a  letter  from  him  written  at  said  last- 
named  place  on  the  19th  of  said  month,  from  which  he  had 
reason  to  know  that  said  answer  and  cross-complaint  had  not 
been  received  or  filed  by  Mr.  Douglass.  Between  that  time 
and  the  default,  September  22,  Mr.  Wetzel  is  not  shown  to 
have  taken  any  other  step.  There  is  nothing  in  the  record 
to  indicate  that  appellee  did  anything  to  mislead  appellants. 
The  entire  record  fails  to  show  the  diligence  required  of 
counsel — "such  attention  as  a  man  of  ordinary  prudence 
gives  to  his  important  business."  Vick  v.  Baker  (1898), 
122  N.  C.  98,  29  S.  E.  64;  Roberts  v.  Allman  (1890),  106 
K  C.  391, 11  S.  E.  424. 

4.  The  negligence  of  the  attorney  is  the  negligence  of 
the  client  Indianapolis^  etc.,  R.  Co.  v.  Hood  (1892),  130 
Ind.  594. 

As  to  the  merit  of  appellants'  defense  there  may  be  reason- 
able difference  of  opinion.  Mrs.  Carr  signed  the  mortgage 
in  question,  believing  that  she  was  assuming  no  liability. 
This  reason  for  asking  to  set  aside  the  default  would  not 
impress  a  court  favorably,  but  the  lack  of  diligence  was  suffi- 
cient to  warrant  a  denial  of  the  petition. 

5.  In  view  of  its  minutes  the  court  was  best  qualified  to 
determine  whether  or  not  the  court  had  decided  the  motion 
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to  set  aside  the  default  before  leave  was  asked  to  file  the 
affidavit  of  Mr.  Wetzel. 

Counsel  for  appellee  have  argued  at  considerable  length 
that  no  question  is  properly  presented  by  the  record.  We 
have  preferred  to  disregard  this  issue,  and,  having  care- 
fully examined  the  whole  record,  conclude  that  it  presents 
no  ground  for  disturbing  the  judgment  of  the  trial  court 

Judgment  affirmed. 


Brooks  v.  Jennings  County  Agricultural 
Joint-Stock  Association. 

[No.  5,204.     Filed  April  4,  1905.] 

1.  JUBT. — Qualifications. — Member  of  Prior  Jury  Within  One  Year, — 
Challenge  for  Catue. — A  juror  of  the  regular  panel,  who  has  sat  on  a 
jory  within  the  year  preceding,  other  than  the  regular  panel  for  the 
existing  term,  is  not  competent  to  sit  over  objection,  and  is  subject  to 
a  chaUenge  for  cause  by  either  i)arty.  City  of  Ooshen  v.  England,  119 
Ind.  368,  distinguished,    p.  222. 

2.  AsBATjLT  AND  Battebt. — PuhUc  Place, — Invitation, — Right  to  Pro- 
tedion, — It  is  the  duty  of  an  association  operating  a  county  fair  to 
protect  its  invited  patrons,  and  for  an  assault  and  battery,  by  one  of 
its  employes,  such  association  is  liable,    p.  224. 

From  Jennings  Circuit  Court ;  Willard  New,  Judge. 

Action  by  Isaac  Brooks  against  the  Jennings  County 
Agricultural  Joint-Stock  Association.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

John  Overmeyer  and  Joseph  Williams,  for  appellant. 
Lincoln  Dixon  and  H.  C.  Meloy,  for  appellee. 

RoBY,  J. — Appellant  brought  this  action  alleging  that  ap- 
pellee was  a  corporation  and  the  owner  of  a  fair  groimd 
and  other  property  in  Jennings  county,  and  that  in  July 
and  August^  1902,  it  held  a  fair  on  said  ground  for  its  own 
profit^  to  which  it  invited  the  public  generally ;  that  it  ap- 
pointed and  employed  one  Lutz  as  a  "watchman,  guard  or 
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special  policeman"  to  aid  in  preserving  order  on  said 
ground,  and  directed  him  to  keep  the  race-track,  during 
hours  when  racing  was  going  on,  cleared,  as  much  as  pos- 
sible, of  persons  attending  the  fair;  that  he  entered  upon 
said  employment,  and  was  paid  for  his  services;  that  said 
race-track  was  in  said  fair  ground,  was  circular,  and  within 
the  circle  thereof  large  numbers  of  people  and  vehicles  were 
congregated  during  the  time  said  fair  was  in  progress,  all 
with  the  knowledge  and  consent  of  the  appellee ;  that  in  con- 
sequence thereof  people  were  continuously  passing  to  and 
fro  across  said  race-track  during  the  entire  time  said  fair 
was  in  progress ;  that  on  one  of  the  days  of  said  fair — July 
31 — appellant,  pursuant  to  said  invitation,  attended  said 
fair,  paid  the  price  of  admission,  and  in  good  faith  inno- 
cently undertook  to  go  across  said  race-track,  as  hundreds  of 
other  people  had  been  and  were  then  and  there  doing,  when 
said  Lutz,  acting  in  tlie  capacity  as  aforesaid,  assaulted  him, 
and  with  great  force  and  violence  struck  him  with  a  club, 
and  otherwise  beat,  bruised  and  wounded  him,  knocking  him 
down,  rendering  him  unconscious.  A  demurrer  to  the  com- 
plaint was  overruled,  an  answer  in  general  denial  filed,  trial 
had,  and  verdict  returned  for  appellee.  The  motion  for  a 
new  trial  was  overruled  and  such  ruling  is  the  basis  of  the 
error  assigned  in  this  court 

1.  The  fifth  ground  stated  in  the  motion  is  that  the 
court  erred  in  overruling  appellant's  challenge,  for  cause,  of 
a  juror  named.  The  case  was  tried  on  June  5,  1903.  It  is 
shown  by  a  bill  of  exceptions  that  the  juror,  in  answer  to 
questions  propounded  to  him  by  appellant  relative  to  his 
competency  to  serve,  stated  that  he  had  served  as  juror  in 
said  court  at  the  December  term,  1902,  whereupon  the  ap- 
pellant challenged  him  because  of  such  service  within  a 
year,  and  under  the  provisions  of  the  statute ;  that  such  chal- 
lenge was  overruled,  and  an  exception  reserved ;  that  appel- 
lant's peremptory  challenges  were  exhausted  in  impaneling 
said  jury.    The  ruling  is  defended  upon  the  ground  that  the 
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objection  of  service  upon  aDother  jury  within  a  year  does 
not  apply  to  members  of  the  regular  panel,  and  City  of 
Goshen  V.  England  (1889),  119  Jnd.  368-371,  5  L.  R.  A. 
253,  is  cited  in  support  of  the  proposition. 

There  are  two  statutes  relating  to  the  subject:  Section 
two  of  the  act  of  March  8,  1873  (Acts  1873,  p.  159,  §1460 
Bums  1901,  §1395  R.  S.  1881),  is  as  follows :  "It  shall  not 
be  lawful  for  any  officer  or  officers  charged  with  the  selection 
of  a  panel  of  petit  jurors  to  serve  in  any  circuit  court,  supe- 
rior court,  or  criminal  court  of  this  State,  to  select  any 
person  to  serve  as  such  juror  who  has  served  as  a  juror  in 
either  of  said  courts  in  such  county  during  the  year  immedi- 
ately preceding  such  selection ;  and  it  shall  be  unlawful  for 
any  officer  of  either  of  said  courts  to  select  any  person  to 
serve  as  a  talesman  upon  any  jury  therein  who  has  served  as 
a  juror  in  either  of  said  courts  of  the  county  during  the 
year  immediately  preceding  such  selection ;  and  should  any 
person  be  selected  contrary  to  the  provisions  of  this  act,  it 
shall  be  a  sufficient  cause  for  peremptory  challenge." 

Section  one  of  the  act  of  February  27,  1883  (Acts  1883, 
p.  44,  §1451  Bums  1901),  is  as  follows:  "That  it  shall 
not  be  lawful  for  any  officer  or  officers,  or  jury  commissioner 
or  commissioners,  charged  with  the  selection  of  a  panel  of 
petit  jurors  to  serve  in  any  circuit  court,  superior  court  or 
criminal  court  of  this  State,  to  select  any  person  to  serve  as  a 
juror  in  either  of  said  courts  who  has  served  as  a  juror  in 
either  of  said  courts  in  such  county  during  the  year  im- 
mediately preceding  such  selection ;  and  it  shall  be  unlawful 
for  any  officers  of  either  of  said  courts  to  select  any  person 
to  serve  as  a  talesman  upon  any  jury  therein  who  has  served 
as  a  juror  in  either  of  said  courts  of  the  county  during  the 
year  immediately  preceding  such  selection ;  and  should  any 
person  be  selected  as  such  juror  contrary  to  the  provisions 
of  this  act,  it  shall  be  a  sufficient  cause  for  challenge." 

The  opinion  in  the  City  of  Goshen  v.  England,  supra,  was 
filed  June  19, 1889.    In  that  case  the  court  sustained  a  chal- 
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lenge  to  the  juror  on  account  of  service  in  a  different  cause 
during  the  same  term  of  court,  and  it  was  held  that  in  the 
absence  of  a  record  showing  him  to  be  a  member  of  the  regu- 
lar panel,  the  presumption  was  that  the  challenge  was  prop- 
erly sustained.  Reference  was  made  in  the  opinion  to  the 
act  of  1873  only.  The  later  act  in  terms  provides  that  it 
^hall  not  be  lawful  for  any  jury  commissioner  or  commis- 
sioners charged  with  the  selection  of  a  panel  of  petit  jurors 
to  select  any  person  who  has  served  as  a  juror  in  either  of 
the  courts  named  in  said  county  during  the  year  immedi- 
ately preceding  such  selection,  showing  very  clearly,  as  the 
earlier  act  also  does,  the  legislative  purpose  to  exclude  pro- 
fessional jurymen  from  all  juries.  The  juror  was  not  eligi- 
ble.»  The  challenge  should  have  been  sustained,  Barlcer  v. 
nine  (18Y6),  54  Ind.  642.  For  this  error  the  judgment 
must  be  reversed. 

2.  The  law  relative  to  actions  of  this  sort  is  so  well 
settled  that  there  ought  to  be  no  difficulty  in  connection  with 
instructions  to  the  jury.  Those  who  visit  public  places 
in  response  to  invitation  made  generally  or  otherwise  have 
a  right  to  personal  protection  while  there,  especially  so  as 
against  assault  from  the  agents  and  servants  of  the  person 
or  corporation  extending  such  invitation.  Efraymson  v. 
Smith  (1902),  29  Ind.  App.  461;  Indianapolis  8t  R.  Co. 
V.  Dawson  (1903),  31  Ind.  App.  606. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  herewith. 
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MiLLINGTON  V.  O'DeLL. 
[No.  5,289.     Filed  April  4,  1905.] 

1.  PucADmo. — Reply. — Whether  Necessary  on  Appeal  from  Justice  of 
the  Peace, — ^A  reply  to  an  answer  is  not  necessary  in  a  canse  appealed 
from  a  justice  of  the  peace,    p.  226. 

2.  New  Tbial. — Evidence. — Exclusion  of. — Offer  to  Prove. — The  ex- 
dnsion  of  evidence  presents  no  ground  for  a  new  trial  where  no  offer 
was  made  showing  ^iiat  such  excluded  evidence  was.    p.  226. 

3.  Laivdlobd  and  Tenant. — Lease. — Notice  to  Quit. — Where  a  house 
is  leased  for  a  definite  time,  notice  to  quit  is  not  necessary,    p.  227. 

4.  Sahx.  —  Holding  Over,  —  Measure  of  Damages.  —  The  measure  of 
damages  for  a  tenant's  holding  over  unlawfully  is  the  rental  value  of 
the  property,    p.  227. 

From  Superior  Court  of  Marion  County  (66,054) ; 
James  M.  Leathers,  Judge. 

Action  by  Margaretta  O'Dell  against  Thomas  MiUington. 
From  a  judgment  for  plaintiff,  defendant  appeals. 
A.ffimtecL 

M.  L.  Clawson,  for  appellant 

Hendricks  &  Payne,  W.  W.  Spencer  and  E.  W,  Spencer, 
for  appellee. 

CoMBTOCK,  C.  J. — ^Appellee,  who  was  plaintiff  below, 
brought  this  action  against  appellant,  before  a  justice  of 
the  peace  of  Marion  county,  for  the  unlawful  detention  of, 
and  to  recover  possession  of,  real  estate  consisting  of  a 
dwelling-house  in  the  city  of  Indianapolis.  The  justice  ren- 
dered judgment  in  favor  of  the  plaintiff  for  possession  of 
the  premises,  and  damages  in  the  sum  of  $5  for  the  deten- 
tion thereof.  An  appeal  was  taken  to  the  Superior  Court 
of  Marion  County.  The  trial  in  said  court  resulted  in  favor 
of  the  plaintiff  for  the  possession  of  the  real  estate,  and 
damages  in  the  sum  of  $118.50  for  unlawful  detention. 

!•  The  complaint  alleges  that  the  plaintiff  on  the  28th 
day  of  August,  1903,  leased  the  premises  in  suit  for  the 
Vol.  85—16 
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term  of  one  month  from  the  28th  day  of  August^  1903,  and 
that  said  term  expired  on  the  27th  day  of  September,  1903. 
A  copy  of  the  lease  is  mad©  a  part  of  the  complaint^  and 
stipulates  for  "the  tenancy  to  expii«  with  the  27th  day  of 
September,  1908."  An  answer  in  two  paragraphs  was 
filed:     (1)  General  denial;  (2)  that  the  defendant  rented 

the  premises  from  plaintiff  on  the  —  day  of ,  1902,  and 

since  said  date  has  continuously  occupied  the  same,  and 
continued  paying  therefor  the  sum  of  $22.50-  per  month  in 
advance,  and  that  the  defendant  tendered  to  plaintiff  on 
the  28th  day  of  September,  1903,  the  sum  of  $22.50,  and 
defendant  refused  to  accept  same,  and  that  the  plaintiff  has 
not  at  any  time  demanded  possession  or  served  notice  on 
him  to  vacate  said  premises;  that  the  agent  of  plaintiff, 
who  rented  the  premises,  knew  at  said  time  that  defendant 
was  only  a  roomer  in  said  house ;  that  he  knew  that  the 
premises  described  in  the  complaint  have  been  used  and 
are  now  used  as  a  house  of  prostitution.  Judgment  for  costs 
is  asked.  No  reply  was  filed  to  the  answer.  None 
was  necessary.  Turner  v.  Simpson  (1859),  12' Ind.  413; 
CaaietY.  Edwards  (18W),  16  Ind.  238. 

The  overruling  of  appellant's  motion  for  a  new  trial  and 
numerous  independent  specifications  of  error  are  assigned, 
but  appellant  asks  for  a  reversal  of  the  judgment  "because 
of  the  substantial  injustice  done  him  in  the  three  following 
instances."  (1)  The  trial  court  erred  "in  excluding  the 
evidence  of  the  general  reputation  of  this  house  of  prosti- 
tution, and  the  district  of  prostitution  surroimding  it" 
(2)  The  court  erred  in  rendering  judgment  for  appellee 
"when  there  was  no  thirty  days'  notice  to  vacate."  (3) 
In  rendering  judgment  against  appellant  for  the  rental 
value  of  the  property.  Judgment  should  have  been  for  costs 
only.  Even  if  appellee  knew  it  was  a  house  of  prostitution, 
and  used  as  such,  tiie  judgment  should  have  been  only  for 
costs  enough  to  regain  possession  of  the  premises. 

2.    Sadie  O'Brien,  a  witness  on  behalf  of  the  defendant, 


NOVEMBEE  TERM,  1904.  227 

Millington  v.  O'Dell— ^  Ind.  App.  225'. 

was  asked  on  her  direct  examination  to  state  the  reputation 
of  the  house  in  suit  Also  to  state  the  reputation  of  the 
neighborhood  as  to  its  being  a  district  for  houses  of  prostitu- 
tion. The  court  sustained  the  objections  to  both  of  these 
questions.  Counsel  for  appellant  did  not  at  any  time  state 
to  the  court  what  facts  he  intended  to  establish,  nor  did 
he  make  any  offer  to  prove  any  fact  which  such  question 
might  elicit  The  ruling  complained  of  is  therefore  not 
properly  reserved.  Breedlove  v.  Breedlove  (1901),  27  Ind. 
App.  560.  If  the  character  of  the  house  was  material  under 
the  issues — which  we  do  not  admit — it  was  established  with- 
out contradiction  by  abundant  evidence. 

3.  The  complaint  and  the  written  lease  show  that  the 
premises  were  leased  for  a  specified  time.  No  notice  to 
quit  was  therefore  necessary.  §7094  Burns  1901,  §5213 
B.  S.  1881. 

4.  While  general  damages  are  claimed  for  the  property, 
they  can  only  include  rents  for  use  and  occupancy.  The 
rental  value  of  the  house  during  the  time  thus  detained 
was  the  proper  measure  of  damage.  Barnett  v.  Fcary 
(1885),  101  Ind.  95;  Campbell  v.  Nixon  (1891),  2  Ind. 
App.  463,  473. 

There  was  evidence  to  warrant  the  amount  of  the  recov- 
ery. The  finding  and  judgment  were  within  the  issues. 
Counsel  for  appellee  suggest  that  the  appeal  should  be  dis- 
missed for  failure  to  comply  with  the  rules  of  the  court  in 
the  preparation  of  the  transcript  and  the  brief.  The  sug- 
gestion is  not  without  merit,  but  we  have  waived  the  failure 
to  comply  with  the  rules,  and,  upon  the  merits  of  the  case, 
find  no  error  for  which  the  judgment  should  be  reversed. 

AiBrmed. 
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Cincinnati  Butchers'  Supply  Company  v. 
Steinmetz. 

[No.  5,168.     Filed  AprU  5,  1905.] 

1.  Sales. — Warranty. — Breach^ — The  sale  of  a  defective  refrigerator, 
OD  sixty  days'  trial,  warranted  to  keep  meat  in  good  condition  three  ' 
weeks,  renders  the  seller  liable  for  meat  damaged  therein  within  such 
time  of  trial  and  prior  to  such  seller's  order  for  the  return  of  such 
refrigerator,  where  the  buyer  gave  such  seller  notice  upon  discovery  of 
such  defect,    p.  229. 

2.  Same.  —  Conditional.  —  Warranty.  —  Right  of  Buyer  to  Detain  for 
Expenses. — ^The  buyer  of  warranted  goods  purchased  conditionally, 
when  such  conditions  fail,  is  entitled  to  detain  such  goods  until  his 
ezi>enses  thereon,  including  cost  of  storage,  are  paid.     p.  230. 

From  Miami  Circuit  Court;  Frank  D.  Butler,  Special 
Judge. 

Action  by  the  Cincinnati  Butchers'  Supply  Company 
against  George  Steinmetz.  From  a  judgment  for  defend- 
ant on  his  counterclaims,  and  against  plaintiff  on  its  oom- 
plaint,  plaintiff  appeals.    Affirmed. 

Cldude  Y.  Andrews,  for  appellant 
Cox,  Reasoner  &  O'Hara,  for  appellee. 

Bi^CK,    J. — The   appellant   shipped    from   Cincinnati, 
Ohio,  to  the  appellee  at  Peru,  Indiana,  a  large  refrigerator, 
upon  the  written  order  of  the  latter,  on  "sixty-days'  trial, 
guaranteed  to  keep  meat  in  good  condition  three  weeks, 
when  properly  iced,"  etc    The  appellee  received  the  refrig- 
erator, paid  the  freight,  and  caused  it  to  be  taken  to  liis 
place  of  business  in  Peru,  and  to  be  there  set  up  and  put  in 
use.    Within  a  short  period  of  use  the  refrigerator  proved 
to  be  defective,  in  that  it  did  not  keep  meat  in  good  Con- 
dition, but  the  meat  kept  in  it  soon  became  so  affected  that 
It  was  necessary  to  cut  off  portions  of  the  outside  of  the 
pieces  of  meat,  and  thereby  a  loss  of  the  portions  so  cut 
off  was  occasioned.    The  appellee  notified  the  appellant  of 
the  defective  condition  of  the  refrigerator,  and  there  wero 
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a  number  of  propositions  exchanged  by  the  parties,  through 
letters  sent  by  maiL  No  agreement  having  been  reached 
upon  any  of  the  propositions,  the  appellant  directed  the 
appellee,  by  letter,  to  return  the  refrigerator.  The  appellee 
caused  it  to  be  crated  and  hauled  to  the  railway  depot  for 
shipment;  but  it  was  not  shipped  because  of  failure  of  the 
appellant  to  pay  certain  expenses,  some  portions  pf  which 
the  appellant  admits  to  be  correct  charges  against  it — ^being 
freight  and  drayage  and  preparation  of  the  refrigerator  for 
shipment  Thereupon  the  appellee  caused  it  to  be  placed 
in  storage  at  his  expense.  In  an  action  of  replevin  brought 
by  the  appellant  against  the  appellee,  the  court  trying  the 
cause  found  against  the  appellant,  and  in  favor  of  the  appel- 
lee, in  the  sum  of  $40  for  loss  of  meat  occasioned  by  the 
defectiveness  of  the  refrigerator,  and  $36  for  expenses  in- 
curred by  the  appellee. 

The  appellant  has  not  questioned  any  pleading,  or  ob- 
jected to  the  introduction  of  any  evidence,  or  denied  the 
right  of  the  appellee  to  recover  because  of  the  nature  of  the 
action. 

1.  The  only  matter  presented  here  relates  to  the  amount 
of  the  appellee's  recovery,  and  the  appellant,  being  content 
with  the  form  and  character  of  the  proceedings  in  the  court 
below,  simply  contends  that  under  such  a  contract  of  sale 
on  trial,  with  such  a  guarantee,  the  appellee  is  not  entitled 
to  damages  for  such  loss  of  meat  during  the  trial;  and, 
while  admitting  that  certain  charges,  amounting  to  $26.50, 
were  properly  allowed  against  the  appellant  in  the  finding, 
it  contends  that  other  items  of  expense  ought  not  to  have 
been  allowed,  thereby,  in  effect,  contending  that  the  allow- 
ance by  the  court  for  expenses  was  excessive  in  the  sum  of 
$9.50. V  The  appellee  appears  to  have  notified  the  appellant 
of  the  defectiveness  which  caused  the  loss  of  meat,  imme- 
diately upon  the  discovery  thereof,  and  the  whole  loss  for 
which  damages  were  allowed  accrued  before  the  order  for 
the  return  of  the  refrigerator,  when  negotiations  concern- 
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ing  it  ended.  We  are  of  opinion  that  such  losses  were  cov- 
ered by  such  a  warranty. 

2.  As  to  the  expenses  from  which  the  f^ppellant  claims 
exemption,  none  of  them,  singly  or  together,  amoxmted  to 
the  difference  between  those  which  appellant  admits  to  have 
been  properly  allowed  and  the  amount  actually  allowed  by 
the  court,  and  the  finding  does  not  indicate  the  particular 
items  of  expense  allowed.  We  can  not  determine  with 
needed  certainty  what  items  the  court  allowed  in  estimating 
the  damages.  Among  the  expenses  of  which  the  appellant 
disapproves  were  items  consisting  of  charges  for  removal 
to  the  place  of  storage  and  for  expense  of  storage,  which 
would,  with  the  items  approved  by  the  appellant,  exceed  the 
amount  allowed  by  the  court  If  the  appellee  might  detain 
the  refrigerator  until  his  expenses  in  preparing  it  for  ship- 
ment and  removing  it  to  the  railway  depot,  which  the  appel- 
lant admits  as  correct  charges,  were  paid,  as  we  think  he 
might  properly  do,  then  his  expense  in  taking  care  of  the 
refrigerator  as  the  property  of  the  appellant,  thus  occa- 
sioned, were  not  improper  charges  against  the  appellant 

Disposing  of  the  case  as  presented  here,  we  find  no  avail- 
able error.    Judgment  affirmed. 


Wilkinson  Cooperative  Glass  Company  v. 
Dickinson. 

[No.  5,199.    Filed  April  5,  1905.] 

1.  Appeal  and  Ebbob. — Agsignment. — Waiver, — Failure  to  discuss  an 
alleged  error  on  appeal  is  a  waiver  thereof,     p.  232. 

2.  Amendments. — Name  of  Defendant. — It  is  not  error  for  the  court 
to  permit  plaintiff  during  the  trial  to  amend  the  name  of  defendant  in 
the  complaint,  answer  and  summons,  by  striking  out  "Window"  from 
the  name  "Wilkinson  Cooperative  Window  Glass  Company,"  where  it 
appeared  that  the  summons  was  properly  served,  and  the  real  defend- 
ant was  in  court,  defending  the  cause,     p.  232. 

3.  Same.— Pre;«<ftcta2. — ^Where  an  amendment  is  made  which  does  not 
prejudice  a  party,  he  has  no  right  to  complain,     p.  233. 
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4.  Masteb  and  Sebvant. — Fellow  Servants. — Who  Are. — A  servant 
using  a  sledge  in  tamping  a  cement  floor  is  a  fellow  servant  with  the 
one  who  holds  the  block  which  is  struck  by  such  sledge  in  tamping. 
p.  236. 

5.  Same. — Incompetency  of  Fellow  Servant. — Knowledge.— rEvidenoe, 
— ^The  statements  by  a  servant,  at  the  time  of  employment,  that  all  he 
knew  of  using  a  sledge  was  what  he  learned  while  working  on  the 
farm,  and  that  he  never  worked  in  a  factory,  are  insufficient  to  estab- 
lish the  master's  knowledge  of  such  servant's  incompetency,  the  pre- 
sumption being  that  he  is  competent,     p.  236. 

6.  Same. — Employers*  Liability  Act. — Negligence  in  Ewecution  of  Mas- 
tor's  Order. — ^Where  two  fellow  servants  are  engaged  in  tamping  a 
cement  floor,  and  the  master  orders  that  such  floor  be  packed  harder, 
but  gives  no  direction  as  to  the  manner  of  doing  such  work,  and  one 
of  such  servants  injures  the  other  in  the  method  adopted,  no  liability 
exists  against  such  master  by  reason  of  the  employers'  'liability  act 
(17068  Burns  1001).    p.  237. 

7.  Maxucs. — Damnum  absque  injuria. — Application  of. — The  maxim, 
damnum  absque  injuria,  is  applicable  to  a  case  of  injury  by  one  ser- 
vant to  his  fellow  servant,  where  no  negligence  of  the  master  contrib- 
utes to  such  injury,    p.  237. 

From  Hancock  Circuit  Court;  E.  W.  Felt,  Judge. 

Action  by  Frank  L.  Dickinson  against  the  Wilkinson  Co- 
operative Glass  Company.  From  a  judgment  on  a  verdict 
for  $750  for  plaintiff,  defendant  appeals.    JReversad. 

Miller,  Elam  &  Fesler,  for  appdlant 
Ephraim  Marsh  and  W,  W.  Cook,  for  appellee. 

Wn^T,  J. — ^Appellant  is  a  corporation  engaged  in  the 
manufacture  of  window  glass.  Appellee  was  in  its  employ 
as  a  laborer,  and  his  employment  required  him  to  pack  glass 
in  boxes  for  shipment.  It  was  also  his  duty,  under  his 
employment,  when  the  plant  was  not  in  operation,  and  re- 
pairs were  being  made,  to  assist  in  making  repairs.  Some 
time  after  he  began  his  services  with  the  appellant,  a  de- 
structive cyclone  demolished  the  buildings,  and  made  it 
necessary  to  make  extensive  repairs.  Among  other  repairs 
to  be  made  were  those  to  the  furnace  in  which  the  glass 
was  melted.  Appellee  was  engaged  with  other  workmen 
in  making  these  repairs,  and  when  so  engaged  was  injured 
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by  being  struck  on  the  hand  with  a  sledge.  Appellee  and 
the  person  who  struck  him  were  engaged  in  tamping  what 
is  designated  as  the  *T)ench"  of  the  furnace.  The  manner 
of  his  injury  will  be  stated  later,  when  considering  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  and  judgment. 
The  complaint  is  in  two  paragraphs,  the  first  of  which 
counts  upon  a  common-law  liability,  based  upon  the  allied 
fact  that  Clark,  who  was  handling  the  sledge,  and  who 
struck  appellee's  hand,  was  inexperienced  and  incompetent 
in  the  use  of  the  sledge ;  that  appellant  knew  of  said  fact, 
ind  continued  him  in  its  service  with  such  knowledge,  and 
that  appellee  was  ignorant  thereof.  The  second  paragraph 
is  based  upon  subdivision  two,  section  one,  of  the  employers' 
liability  act  (Acts  1893,  p.  294,  §7083  Burns  1901),  and  in 
this  paragraph  it  is  alleged  that  appellant's  superintendent, 
to  whose  order  appellee  and  said  Clark  were  bound  to,  and 
did  conform,  negligently  directed  them  to  do  the  work  in 
a  particular  manner. 

1.  The  issue  was  joined  by  a  general  denial,  and  a  trial 
by  jury  resulting  in  a  verdict  for  $750  in  favor  of  appellee. 
Appellant's  motion  for  a  new  trial  was  overruled.  While 
appellant  has  assigned  several  errors,  the  only  one  discussed 
is  the  overruling  of  its  motion  for  a  new  trial.  The  others 
are  therefore  waived.  Appellant  relies  for  a  reversal  upon 
two  propositions,  which  were  assigned  as  reasons  for  a  new 
trial:  (1)  That  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  (2)  that  the  court  erred  in  permitting  appel- 
lee to  amend  his  complaint  during  the  progress  of  the  trial. 
We  will  consider  these  questions  in  their  inverse  order, 
because  if  there  was  error  in  permitting  the  amendment, 
the  judgment  would  have  to  be  reversed,  and  in  that  event 
it  would  be  wholly  imnecessary  for  us  to  consider  the  evi- 
dence. 

2.  In  the  original  complaint  appellee  was  sued  in  the 
corporate  name  of  "Wilkinson  Cooperative  Window  Glass 
Company."    It  was  discovered  during  the  progress  of  the 
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cause  that  its  correct  corporate  name  was  "Wilkinson  Co- 
operative Glass  Company."  Upon  discovering  the  error  in 
designating  appellant,  counsel  for  appellee  moved  for 
leave  to  amend  the  complaint  by  striking  out  the  word 
'^Window,"  and  this  motion,  over  appellant's  objection,  was 
sustained.  The  motion  also  went  to  the  summons  issued 
in  the  cause  and  the  answer  which  had  been  filed.  The 
summons  issued  in  this  behalf  was  served  upon  the  proper 
officers  of  the  Wilkinson  Cooperative  Glass  Company.  It 
employed  counsel,  appeared  to  the  action,  and  was  making 
its  defense.  Under  the  statute  providing  for  amendments 
to  pleadings,  and  under  the  repeated  decisions  upon  the 
question,  the  trial  court  has  a  large  discretion  in  allowing 
or  rejecting  amendments,  and,  unless  that  discretion  is 
abused,  courts  of  appeal  will  not  review  it*  §397  Burns 
1901,  §394  R.  S.  1881;  Citizens  State  Bank  v.  Adams 
(1883),  91  Ind.  280;  McClellan  v.  Bond  (1884),  92  Ind. 
424;  Burnett  v.  Milnes  (1897),  148  Ind.  230;  City  of 
Huntington  v.  Folk  (1900),  154  Ind.  91. 

3.  The  amendment  of  appellee's  complaint  by  striking 
out  the  word  "Window"  was  an  immaterial  amendment,  and 
in  nowise  changed  the  issues.  There  is  no  showing  of  any 
character  made  that  appellant  was  in  anyvvise  prejudiced 
by  the  amendment,  and,  this  being  true,  it  has  no  right  to 
complain.    Raymond  v.  Wathen  (1895),  142  Ind.  367. 

This  brings  us  to  the  consideration  of  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  As  to 
the  manner  in  which  appellee  was  injured,  the  evidence  is 
without  conflict.  Appellee  and  other  employes  were  en- 
gaged in  repairing  one  of  appellant's  furnaces.  The  par- 
ticular work  in  which  they  were  engaged  at  the  time  appel- 
lee was  injured  was  tamping  the  "bench"  of  the  furnace. 
The  word  "bench,"  as  used  in  this  connection,  is  described 
as  meaning  the  "bottom  or  floor"  of  the  furnace.  The  bot- 
tom or  floor  is  made  of  "ground  fire-clay,  mixed  with  water, 
of  the  consistency  for  tamping  with  a  heavy  instrument, 
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till  it  became  solid  and  firm."  The  tamping  is  done  by 
placing  a  handle  in  a  heavy  block  of  timber,  raising  the 
block  by  the  handle,  and  forcing  it  down  to  the  floor,  until 
it  becomes  solid  and  level  This  can  only  be  done  when 
there  is  sufficient  room  or  space  to  raise  and  lower  the 
"tamp"  perpendicularly.  At  the  extreme  edges  of  the  floor, 
where  it  comes  in  contact  with  the  walls  of  the  fumax«, 
this  mode  of  tamping  is  not  practicable,  for  the  reason  that 
the  walls  of  the  furnace  are  concave,  or,  as  one  witness 
describes  it,  because  of  the  "angle"  of  the  walls.  Some 
otlier  means  of  tamping  that  portion  of  the  floor  adjacent 
to  the  walls  had  to  be  devised,  and  the  plan  adopted  in  this 
instance  was  as  follows:  A  square  block  of  oak  timber  was 
procured.  This  block  was  from  fourteen  to  eighteen  inches 
in  length,  four  inches  wide  and  four  inches  thick.  Appellee 
and  one  Clark  were  working  together.  Appellee  would  get 
down  on  his  knees,  and  place  this  blodt  on  the  floor,  one 
end  being  placed  against  the  wall,  while  he  held  the  other 
end  with  his  hand.  Clark  had  a  sledge,  and  with  this  he 
would  hit  or  pound  the  block,  and  when  the  floor  imme- 
diately under  it  became  sufficiently  compact,  the  block 
would  be  moved,  and  the  same  process  continued.  Clark 
was  also  on  his  knees  while  using  the  sledge.  He  hit  the 
block  with  what  the  witnesses  called  an  "up-and-down" 
stroke*  We  gather  from  this  and  all  the  evidence  that  he 
did  not  use  a  swinging  blow,  but  gave  the  sledge  all  the 
force  he  could  by  the  "up-and-down"  stroke^ 

Appellee  and  Clark  commenced  this  work  by  using  a 
sledge  weighing  from  four  to  five  pounds.  While  they  were 
thus  engaged,  Mr.  K.  R.  Faulkner,  appellant's  .president 
and  general  superintendent,  went  to  the  furnace  to  inspect 
the  work.  He  said  to  the  workmen,  in  substance,  that  they 
were  not  doing  the  work  right;  that  they  "must  get  liiat 
down  next  to  the  wall;"  that  they  must  strike  the  block 
harder,  and  instructed  them  to  get  a  heavier  sledge.  There- 
upon Clark  procured  a  ten-pound  sledge,  and  proceeded 
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with  the  work  by  striking  the  block  with  an  "up-and-down" 
stroke.  Faulkner  told  him  to  strike  harder,  so  as  to  make 
the  floor  adjacent  to  the  wall  solid.  Clark  testified  that  he 
was  striking  as  hard  blows  as  he  could  by  the  "up-and- 
down"  stroke,  and  that  when  Faulkner  told  him  to  strike 
harder  he  had  to  use  a  swinging  blow,  and  in  doing  so  the 
sledge  came  in  contact  with  a  stone  that  had  been  placed 
on  the  furnace  longitudinally,  by  which  the  sledge  was 
diverted,  and  it  came  down  upon  appellee's  hand,  several 
inches  from  where  he  intended  it  should  fall.  This  stone, 
with  others  of  like  character,  had  been  placed  in  the  top 
of  the  furnace.  Clark  had  been  wielding  the  sledge  "over- 
hand" several  times  prior  to  the  blow  tliat  injured  appellee, 
and  had  struck  the  piece  of  timber  each  time  at  the  proper 
place,  and  he  testified  that  that  blow  would  have  fallen  at 
the  proper  place  if  it  had  not  been  diverted  by  striking  the 
stone.  Appellee  and  Clark  had  been  working  about  the 
furnace,  doing  repair  work,  for  several  days,  but  had  not 
done  any  work  jointly  until  the  day  of  the  accident  Faulk- 
ner, Clark  and  appellee  knew  that  the  stones  above  referred 
to  were  on  the  fxirnace  walls.  They  were  to  be  used  in 
completing  the  repairs.  The  particular  stone  with  which 
the  sledge  came  in  contact  projected  from  the  furnace  wall 
some  eight  or  ten  inches.  Clark  and  appellee  commenced 
the  work  in  which  they  were  engaged  under  the  direction 
of*  the  "master  teaser,"  who  directed  the  work  in  the  ab- 
sence of  Faulkner. 

Upon  the  issue  tendered  by  the  allegation  in  the  first 
paragraph  of  the  complaint,  that  Clark  was  inexperienced, 
and  incompetent  to  handle  a  sledge,  and  that  appellant  knew 
and  appellee  was  ignorant  of  it,  the  evidence  shows,  with- 
out conflict,  that  when  he  was  employed  he  told  Faulkner 
that  he  had  never  worked  in  a  factory.  He  also  testified 
that  he  had  worked  on  a  farm,  and  that  all  he  knew  about 
handling  a  sledge  was  what  he  learned  while  working  on 
the  fann«    Clark  testified  that  while  he  knew  the  stone  he 


236        APPELLATE  COURT  OF  INDIANA, 

Wilkinson,  etc..  Glass  Co.  v.  Dickinson— 35  Ind.  App.  230. 

struck,  in  using  the  sledge,  was  projecting  over  the  wall,  he 
did  not  think  he  would  strike  it 

4.  Under  the  evidence  it  must  be  held  that  Clark  and 
appellee  were  fellow  servants,  and  the  general  rule  is  that 
a  master  is  not  liable  for  injuries  to  a  servant^  resulting 
from  the  negligence  or  carelessness  of  a  fellow  servant. 
While  it  is  true  that  the  question  whether  facts  exist 
which  make  two  or  more  employes  fellow  servants  is  a  ques- 
tion of  fact,  yet  when  such  facts  are  determined,  it  becomes 
a  question  for  the  court  to  declare  as  a  matter  of  law  whether 
such  facts  bring  the  matter  within  the  legal  definition 
of  a  fellow  servant  Keller  v.  Gaskill  (1898),  20  Ind,  App. 
502. 

5.  There  is  no  conflict  in  the  evidence  as  to  the  relations 
existing  between  Clark  and  appellee.  They  were  engaged  in 
the  same  line  of  duty,  working  together  for  the  common  in- 
terest of  a  common  master.  It  follows,  therefore,  that  appel- 
lant is  not  liable  under  the  first  paragraph  of  complaint,  un- 
less it  has  been  established  that  appellant  knew  that  Clark 
was  incompetent  to  do  the  work  in  which  he  was  engaged,  and 
retained  him  in  its  employ,  with  knowledge  of  such  incom- 
petency. There  is  no  evidence  to  sustain  this  proposition. 
Neither  is  there  any  reasonable  inference  to  be  drawn  from 
the  evidence  that  would  lead  to  that  conclusion.  The  kind 
of  work  Clark  was  engaged  in  did  not  require  any  special 
skill.  The  fact — and  this  is  the  only  one  in  evidence — 
that  he  told  Faulkner  that  he  had  never  worked  in  a  fac- 
tory was  not  sufficient  to  establish  the  alleged  fact  that 
appellant  knew  he  was  incompetent  The  master  must  have 
notice  of  a  servant's  incompetency  'to  render  him  liable 
for  injuries  resulting  therefrom.  The  competency  of  serv- 
ants is  presumed,  and  the  burden  rests  upon  a  servant  to 
prove  that  his  fellow  servant  was  incompetent,  and  that  the 
master  had  notice  of  it  Chicago,  etc.,  R.  Co.  v.  BecUiy 
(1895),  13  Ind.  App.  604;  Ohio,  etc.,  R.  Co.  v.  Durm 
(1894),  138  Ind.  18.    In  this  appellee  has  wholly  failed. 
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6.  Do  the  facts  bring  this  case  within  the  second  sub- 
division of  the  employers'  liability  act?  These  two  men 
were  engaged  in  simple,  common  labor,  merely  tamping 
the  ^Tbench"  of  a  glass  furnace  to  make  it  firm  and  level. 
There  was  no  apparent  danger  to  either  of  them  from  the 
manner  in  which  they  were  doing  the  work.  When  Faulk- 
ner told  Clark  that  he  must  strike  harder  blows,  to  the  end 
that  they  would  be  effective  and  accomplish  the  desired 
result,  he  went  no»  further  than  to  tell  him  what  was  neces^ 
sary  to  do.  He  gave  no  order  or  direction  of  the  manner 
in  which  he  was  to  do  it  He  did  not  tell  him  to  cease 
striking  the  "up-and-down"  blow  and  to  use  the  "swinging" 
blow.  There  is  not  a  word  of  evidence  to  indicate  that 
Faulkner  knew  that  Clark  was  striking  as  hard  as  he  could 
with  the  "up-and-down"  .blow,  and  it  would  make  no  differ- 
ence if  he  did  know  it.  Neither  does  the  evidence  indicate 
that  there  was  any  more  danger  in  striking  the  "swinging" 
than  the  "up-and-down"  blow.  Even  after  Clark  began 
to  use  the  "swinging"  movement,  he  struck  accurate  blows, 
and  the  only  reason  that  the  one  which  injured  appellee 
did  not  fall  where  it  was  intended  was  because  it  was  di- 
verted by  coming  in  contact  with  the  stone  on  the  furnace 
wall.  It  is  not  alleged  that  the  placing  of  the  stone  where 
it  was  was  an  act  of  negligence,  and  there  is  no  evidence 
from  which  it  can  be  deduced  that  it  was  negligence.  The 
accident  resulting  in  appellee's  injury  was  one  which  could 
not  have  been  reasonably  anticipated,  and  for  which  die 
order  or  direction  of  Faulkner  was  in  nowise  responsible. 

7.  This  is  a  case  where  the  maxim  damnum  absque 
injuria  applies,  and  there  is  no  liability.  This  leads  us  to 
the  conclusion  that  the  evidence  is  not  sufficient  to  sustain 
the  verdict 

Judgment  reversed,  and  the  trial  court  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 
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Beatty  v.  Irwin,  Executor. 

[No.  5,525.     Filed  April  5,  1905.] 

1.  Wnxs. — Estate  Devised, — Construction, — A  will,  devising  to  testa- 
tor's widow  certain  lands  "now  owned  by  me,  and  of  which  I  may  die 
seized  in  fee  simple  together  with  my  interest,"  etc.,  gives  to  such 
widow  a  fee-simple  title,  although  the  punctuation  would,  literally, 
imply  a  different  construction,  such  latter  construction  nssulting, 
however,  in  partial  intestacy,  and  especially  is  such  former  construc- 
tion preferable  when,  as  here,  all  other  devises  in  such  will  are  ex- 
pressed in  similar  language,    p.  241. 

2;  Same. — Estate  Devised, — Restraint  on  Marriage, — Where  a  testa- 
tor devises  to  his  widow  a  fee-simple  title  and  subsequently  adds : 
''The  last-above  described  real  estate,  I  so  will  and  devise  unto  my 

I    beloved  wife    *    *     *    only  so  long  as  she  shall  be  and  remain  my 

/  unmarried  widow  if  and  in  the  event  my  said  wife  ♦  *  *  shall 
'  after  my  death  marry  again  then  all  said  real  estate  so  willed  and 
devised  her  herein  is  hereby  willed  and  devised,"  etc.,  such  language 
IS  simply  a  condition  against  remarriage,  and  conutrued  in  connection 
with  other  parts  of  such  will,  does  not  cut  down  such  fee-simple  title, 
p.  242. 

3.  Same. — Estate  Devised, — Words  of  Limitation, — A  devise  to  one  so 
long  as  she  remains  testator's  widow,  such  language  standing  alone, 
gives  to  such  widow  an  estate  determinable  upon  her  marriage,  and 
which  in  no  event  can  be  greater  than  a  life  estate,    p.  242. 

4.  Same. — Restraint  on  Marriage. — Where  a  testator  uses  language  in 
a  devise  to  his  widow  capable  of  being  construed  as  a  restraint  on 
marriage,  the  fact  that  he  refers  to  such  language  three  times- after- 
wards in  such  will  as  a  condition  and  also  speaks  as  often  of  such 
estate  as  being  forfeited  on  such  widow's  remarriage,  such  latter  lan- 
guage will  be  considered  as  tending  to  show  the  real  meaning  of  the 
language  of  such  devise,    p.  242. 

From  Bartholomew  Circuit  Court;  Francis  T.  Hord, 
Judge. 

Action  by  John  W.  Beatty  against  William  G.  Irwin,  as 
executor  of  the  will  of  Emma  Beatty,  deceased.  From  a 
decree  for  defendant,  plaintiflF  appeals.    Affirmed. 

Marshall  Hacker  and  Elliott,  Elliott  £  Littleton,  for  ap- 
pellant 

Charles  8.  Baker,  for  appellee. 
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RoBY,  J.- -Item  four  of  the  will  of  Josiah  Beatty  is  in 
terms  ad  follows :  "I  will,  give,  bequeath  and  devise  until 
[«>]  my  beloved  wife,  Emma  Beatty,  in  lieu  of  and  in- 
stead of  and  in  full  of  her  legal,  equitable  and  lawful  inter- 
est and  absolute  rights  as  my  widow  in  and  to  my  estate 
and  property  left  by  me  at  my  death  and  upon  the  condi- 
tions following  as  to  said  real  estate  the  following  real 
estate  in  Bartholomew  county  in  the  State  of  Indiana,  to 
-wit:  Lots  numbered  nine  and  ten,  in  Sims  &  Finley's 
addition  to  the  town  (now  city)  of  Columbus,  the  same 
being  my  present  dwelling-house  and  premises  occupied 
thereby  and  immediately  contiguous  thereto,  and  also  all 
that  certain  part  and  portion  of  the  east  half  of  section 
thirty,  township  nine  north,  of  range  six  east,  now  owned 
by  me,  and  of  which  I  may  die  seized  in  fee  simple  together 
Tidth  all  my  interest^  right  and  title  in  and  to  a  cei*tain 
lease  and  contract  affecting  a  part  of  the  last-above  de- 
scribed real  estate  executed  and  dated,  signed  also  in  dupli- 
cate on  the  17th  day  of  October,  1891,  by  myself  and  the^ 
Bartholomew  County  Trotting  Association  of  Bartholomew 
eoDnty,  Indiana,  together  with  all  money  and  rents  due  and 
owing  to  me  or  to  become  due  and  owing  to  me  or  to  my 
estate  upon  and  by  virtue  of  said  lease  together  with  all 
the  growing  crop  or  crops  whether  severed  or  unsevered  that 
may  be  on  the  last-above  described  real  estate  and  the  last- 
ahove  described  real  estate,  I  so  will  and  devise  unto  my  i 
beloved  wife,  Emma  Beatty,  only  so  long  as  she  shall  be  / 
and  remain  my  unmarried  widow  if  in  the  event  my  said  / 
•wife,  Emma  Beatty,  shall  after  my  death  marry  again  then/ 
all  said  real  estate  so  willed  and  devised  to  her  herein  isj 
hereby  willed  and  devised  and  shall  at  once  descend  except 
the  crops  then  thereon,  equally  share  and  share  alike,  in 
fee  simple  to  my  said  son  John  W.  Beatty  and  grand- 
daughter Mary  Brown,  named  in  this  will  and  if  my  said 
son  John  Beatty  shall  then  be  dead,  my  said  son's  surviving 
child  or  children  as  the  case  may  be  shall  have  take  and 
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inherit  his  said  portion  of  said  real  estate  and  if  my  said 
granddaughter  Mary  M.  Brown  be  then,  at  the  marriage  of 
my  said  widow,  dead  leaving  no  issue  alive  of  her  body 
surviving  her  then  her  share  and  portion  of  said  real  estate 
shall  get  to  and  be  inherited  by  my  said  son  John  W. 
Beatty,  in  fee  simple  or  by  his  children  as  aforesaid  if  he 
be  then  dead ;  and  provided  further  and  I  will  that  if  my 
said  granddaughter  Mary  M.  Brown  shall  become  entitled 
to  said  portion  as  aforesaid  of  said  real  estate  devised  herein 
on  the  aforesaid  condition  of  non-marriage  of  my  said  wife 
and  as  set  out  in  this  item  fourth  above,  prior  to  the  time 
my  said  granddaughter  shall  attain  the  age  of  twenty-one 
years  then  until  she  shall  attain  her  said  majority  her 
said  portion  of  said  forfeited  real  estate  shall  be  held  in 
trust  for  her,  Mary  M.  Brown  my  granddaughter,  as  here- 
inafter provided  the  real  estate  hereinafter  devised  to  said 
Mary  M.  Brown,  is  to  and  shall  be  held,  and  in  the  event 
of  the  death  of  said  Mary  M.  Brown  without  issue  of  her 
^body  surviving  her  prior  to  her  said  majority  then  her  said 
portion  of  said  forfeited  real  estate  shall  go  to  my  said 
son  John  Beatty  and  to  his  children  if  he  be  dead  as  afore- 
said, but  if  said  Mary  M.  Brown  shall  die  prior  to  her 
majority  leaving  any  child  or  children  of  her  body  surviv- 
ing her  then  her  said  forfeited  portion  of  real  estate  shall 
go  to  such  child  or  children  so  surviving  her,  but  all  said 
conditions  in  this  fourth  item  of  my  will  as  to  and  con- 
cerning the  forfeiting  of  said  real  estate  last  hereinabove 
described  to  my  said  wife  and  the  taking  thereof  by  my 
said  son  and  granddaughter  and  their  children  are  void  and 
without  any  force  or  effect  in  law  and  equity,  unless  my 
beloved  wife  Emma  Beatty  shall  again  marry  after  my 
death." 

The  testator  departed  life  in  1897,  and  his  will  being 
duly  probated,  the  widow  elected  to,  and  did,  take  under 
its  provisions.  She  departed  life  testate  in  1903,  her  will 
being  duly  probated;  and  by  its  terms  the  real  estate  de- 
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scribed  in  item  four,  above  set  out,  was  devised  to  appellee 
in  trust  for  certain  purposes.  Her  will  is  in  full  force. 
Appellant  has  and  claims  no  title  to  said  real  estate  except 
under  the  will  of  said  Josiah  Beatty,  or  as  his  heir.   ' 

1.  Appellant's  contention  is  that  a  devise  to  a  widow 
''so  long  as  she  remains  my  widow"  gives  her  no  more  than 
a  life  estate ;  that  the  words  are  words  of  limitation,  and 
not  of  condition;  that  only  a  life  estate  passes  unless  an 
intention  to  give  a  greater  one  affirmatively  appears.  These 
propositions,  abstractly  considered,  may  be  conceded,  but 
they  are  not  regarded  as  of  controlling  force  when  applied 
to  the  facts  involved  in  the  case  at  bar.  Immediately  after 
the  description  of  the  real  estate  devised  to  the  widow  in 
said  item  four  are  these  words :  "Now  owned  by  mo,  and 
of  which  I  may  die  seized  in  fee  simple  together  with  my 
interest,  right  and  title  in  and  to  a  certain  lease  and  con- 
tract," etc.  In  the  absence  of  punctuation  by  the  testator, 
appellant  asserts  that  the  reading  should  be  "of  which  I 
may  die  seized  in  fee  simple;"  appellee  asserts  that  the 
reading  should  be  "of  which  I  may  die  seized,"  the  words 
'*in  fee  simple"  describing  the  estate  devised.  According 
to  appellant^s  reading,  the  testator  made  a  devise  of  a  life 
estate  contingent  upon  his  possession  at  his  death  of  a  fee 
in  such  land,  involving  his  intestacy  as  to  the  re- 
mainder— ^no  disposition  thereof  being  made — and  leaving 
the  widow  without  provision  in  case  he  did  not  hold  a  fee, 
although  he  might  have  held  a  less  estate  of  adequate  value. 
The  phrase  "of  which  I  may  die  seized"  is  a  common  one, 
arising  from  and  recalling  the  fact  that  wills  operate  only 
upon  property  possessed  by  the  testator  at  his  death.  The 
words  "in  fee  simple"  are  associated  with,  and  immediately 
followed  by,  other  words  defining  an  estate  to  be  taken. 
They  are  logically  connected  with  the  opening  clause  of  tlie 
item :  "I  will,  give,  bequeath  and  devise  until  [s/c]  my  be- 
loved wife,  Emma  Beatty  *  *  *  the  following  real  estate 
Vol.  85—18 
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*  *  *  in  fee  simple."  The  form  adopted  in  other  items 
of  the  will,  by  which  other  real  estate  is  devised  to  other 
persons,  is  the  same  as  that  used  in  item  four,  and,  irre- 
spective of  the  condition  against  remarriage,  is  as  sufficient 
to  convey  a  fee  to  the  widow  as  to  T)ther  devisees. 

2.  The  subsequent  terms,  "The  last-above  described  real 
estate,  I  so  will  and  devise  unto  my  beloved  wife  *  *  * 
only  so  long  as  she  shall  be  and  remain  my  unmarried 
widow  if  and  in  the  event  my  said  wife  *  *  *  ghall  after 
my  death  marry  again  then  all  said  real  estate  so  willed  and 
devised  her  herein  is  hereby  willed  and  devised,"  etc., 
amoimt  to  a  condition  against  remarriage  of  the  widow; 
their  effect^  when  taken  in  connection  with  the  express 
devise  of  a  fee  simple,  being  altogether  different  from  what 
it  would  be  if  they  stood  alone,  defining  an  estate.  Coon 
V.  Bean  (1880),  69  Ind.  474;  Stilwell  v.  Knapper  (1880), 
69  Ind.  558,  35  Am.  Rep.  240. 

3.  Similar  language  when  isolated  has  been  uniformly 
construed  as  a  devise  during  widowhood,  amounting  to  no 
more  than  a  life  estate.  Harmon  v.  Brown  (1877),  58 
Ind.  207;  Tate  v.  McLain  (1881),  74  Ind.  493;  Hibbits 
V.  Jack  (1884),  97  Ind.  570,  49  Am.  Rep.  478;  O'Harrow 
V.  Whitney  (1882),  85  Ind.  140;  Summit  v.  Yount 
(1887),  109  Ind.  506. 

4.  That  the  qualification  of  the  fee-simple  estate  was 
intended  to  be  a  condition  is  shown  by  the  fact  that  it  is 
three  times  referred  to  in  the  item  as  a  condition,  and  that 
the  provision  made  for  disposition  in  event  of  remarriage 
referred  to  it  three  times  as  a  forfeited  estate. 

The  will  covers  twenty-five  pages  of  the  record.  By  it 
a  lai^  amount  of  property  was  disposed  of  with  pains- 
taking detail.  The  widow  was  entrusted  with  very  large 
discretionary  power  relative  to  a  variety  of  subjects.  She 
was  authorized  to  expend  $3,000  for  a  family  moniunent> 
$1,000  for  curbing  around  it^  $1,000  for  repairing  the 
graves  of  the  testator's  relatives  in  such  manner  as  she 
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deemed  right  and  proper.  A  provision  for  the  testator's 
granddaughter — ^a  child  of  his  deceased  daughter — ^was 
made,  the  widow  heing  named  as  "sole  trustee  at  my  death 
to  take  immediate  and  sole  possession  and  hold  continuous 
possession  of  all  real  estate  herein  directly  or  indirectly 
willed  and  devised  unto  my  said  granddaughter  until  she 
shall  attain  the  full  age  of  twenty-one  years,"  to  which 
cumulative  provisions  of  the  same  nature  are  added. 

The  widow  was  appointed  executrix.  That  the  testator 
had  and  reposed  great  confidence  in  her  judgment  and  in- 
tegrity was  stated  and  reiterated,  to  which  were  added  pro- 
visions to  the  e'ffect  that  letters  should  be  issued  to  her; 
that  she  should  not  be  required,  in  law  or  equity,  to  give 
any  bond  or  other  obligation;  that  she  should  not  be  re- 
quired to  make  any  inventory  or  appraisement  of  any  part 
of  the  personal  property;  that  no  public  or  private  sales 
of  personal  property  should  be  made,  but  that  she  should 
have  full  and  unconditional  authority  to  sell  at  such  times 
as  she  deemed  best,  she  being  the  sole  and  final  judge  there- 
of; that  she  should  make  but  one  report  as  executrix,  which 
should  be  a  final  report,  and  in  which  she  be  required  only 
in  a  general  way  to  show  that  the  directions  of  the  will  liad 
been  complied  with.  It  is  evident  that  the  confidence  of 
the  testator  in  his  wife  was  qualified  only  by  the  possibility 
of  her  remarriage,  and  the  consequent  introduction  of  a 
new  factor  into  her  calculations,  against  which  he  under- 
took to  provide.  Whether  the  condition  was  void  (§2737 
Bums  1901,  §2667  R.  S.  1881),  or  not,  is  immaterial, 
since  the  widow  did  not  remarry,  and  the  present  inquiry 
is  merely  as  to  what  estate  was  devised  to  her. 

The  conclusion  reached  by  the  trial  court  was  correct, 
and  the  judgment  is  therefore  afiirmed. 
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Heck  v.  Greenwood  Telephone  Company. 

[No.  5,230.     Filed  April  6,  1905.] 

1.'  New  Tbial.  —  Evidence.  —  Telephone  Companies.  —  Where  a  tele- 
phone company  brings  suit  to  restrain  defendants  from  removing  tele- 
phone poles  from  a  certain  strip  of  land,  claiming  that  snch  strip  is  a 
street  and  that  the  marshal  directed  the  location  of  such  poles,  and 
the  evidence  wholly  fails  to  show  such  land  was  a  street,  or  that  the 
marshal  directed  such  location  of  the  poles,  a  new  trial  should  be 
granted,    p.  245. 

2.'  Estoppel. — Evidence. — An  estoppel  to  be  available  must  be  estab- 
lished by  evidence,    p.  246. 

3.  Telegraphs  and  Telephones. — Right  of  Way. — Consent  of  Land- 
owner.— Where  the  first  knowledge  a  landowner  had  that  a  telephone 
company  desired  to  use  her  land  f<^  a  right  of  way  was  the  presence 
of  workmen  erecting  poles,  consent  is  not  shown,     p.  246. 

From  Johnson  Circuit  Court;  William  A.  Johnson,  Spe- 
cial Judge. 

Action  by  the  Greenwood  Telephone  Company  against 
Margaret  Heck  and  Lora  Heck.  From  a  decree  in  favor 
of  Lora  Heck  and  against  Margaret  Heck  for  damages  only, 
Margaret  Heck  appeals.    Reversed. 

George  /.  White ,  Fred  R.  Owens  and  D.  P.  Williams, 
for  appellant 

Miller  £  Barneit  and  Will  Featherngillj  for  appellee. 

RoBY,  J. — Suit  by  appellee  against  Margaret  and  Lora 
Heck  for  an  injunction  and  damages.  The  verified  com- 
plaint was  answered  by  a  general  denial,  and  the  issue  was 
tried  by  the  court,  which  found  for  the  defendant  Lora 
Heck.  Its  further  finding  was  that  the  appellant  "is  in- 
debted to  said  plaintiff  *  *  *  in  the  sum  of  $55,  to- 
gether with  costs,"  etc.    Judgment  on  the  finding. 

The  substance  of  the  complaint  is  that  the  defendants 
owned  a  body  of  land  in  the  town  of  Greenwood,  and  that 
"on  or  about  the  —  day  of  March,  1902,  said  telephone 
company,  by  and  with  the  knowledge  and  consent  of  the 
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owners  of  said  real  estate,  erected  and  constructed  a  line 
of  telephone  poles,  and  placed  wires  thereon,  extending 
along  and  across  the  east  part  of  said  real  estate ;''  that 
appellee  is  a  duly  organized  corporation  maintaining  a 
telephone  exchange  and  system  in  said  town,  which  it  does 
by  virtue  of  a  duly  authorized  franchise  and  ordinance, 
and  that  said  poles  were  placed  by  the  order  and  direction 
of  said  town  through  its  duly  authorized  marshal,  who, 
by  the  direction  and  authority  of  the  board  of  trustees, 
directed  the  setting  of  the  poles  at  the  points  where  they 
were  set;  that  it  was  then  known  to  all  the  parties  that  a 
strip  of  land  twenty  feet  wide — ^within  which  the  poles  were 
set — over  said  real  estate  was  then  in  process  of  condemna- 
tion by  said  board  for  a  street,  and  that  possession  thereof 
had  been  taken  by  said  town  for  such  purpose;  that  said 
strip  of  land  had  been  duly  appraised  by  commissioners 
appointed  therefor,  who  had  filed  their  report  with  tho 
clerk  of  said  town ;  that  Margaret  Ileck  in  person  and  by 
servants  entered  upon  said  ground  and  cut  down  five  poles, 
and  the  guy  and  service  wires  attached  thereto,  to  the  plain- 
tiffs damage ;  that  the  defendants  are  threatening  further 
to  injure  and  destroy  "telephone  cross-arms  and  appliances 
of  said  telephone  company ;"  and  that  "the  strip  of  ground 
where  said  poles  and  wires  are  located  belongs  to  and  is  a 
part  of  a  public  street  of  the  town  of  Greenwood."  Other 
averments  relate  to  the  necessity  for  a  restraining  order, 
which  was  made  without  notice  to  the  defendants,  the  plain- 
tiff filing  an  undertaking  therefor. 

1.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  such  action  of  the  court  is  assigned  as  error.  The 
grounds  stated  in  the  motion  are:  (1)  The  decision  is  not 
sustained  by  sufficient  evidence;  (2)  the  decision  of  the 
court  is  contrary  to  law.  There  was  no  evidence  in  the 
record  that  the  land  on  which  appellee  set  poles  was  or  is 
a  public  street,  or  any  part  of  a  public  street  Xeither  is 
there  any  evidence  of  any  steps  having  been  taken  or  at- 
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tempted  looking  to  the  condemnation  of  said  land,  or  that 
the  board  of  trustees  ever  granted  or  undertook  to  grant 
appellee  the  right  to  erect  poles  thereon,  or  that  the  town 
marshal  had  anything  to  do  with  the  location  of  said  poles, 
or  that  appellant  cut  or  otherwise  damaged  any  poles 
erected  in  a  street.  The  absence  of  such  evidence  requires 
the  reversal  of  tlie  judgment.  Kitch  v.  Schoenell  (1881), 
80  Ind.  74. 

2.  Appellee  asserts  that  under  the  averment  that  the 
poles  were  set  with  the  knowledge  and  consent  of  the  land- 
owners it  has  shown  the  granting  of  an  irrevocable  license 
and  an  estoppel  against  them  to  assert  their  ownership  be- 
cause of  their  having  stood  by  while  it  expended  money  in 
the  construction  of  its  line.  Facts  necessary  to  the  creation 
of  an  estoppel  have  been  so  often  stated  that  their  repetition 
here  may  be  excused.  Anderson  v.  Hubble  (1882),  93  Ind. 
570,  47  Am.  Kep.  394;  Karnes  v.  Wingate  (1884),  94 
Ind.  594.  There  is  no  evidence  tending  to  establish  any 
essential  of  an  estoppel. 

3.  Neither  is  there  any  evidence  tending  to  show  that 
the  appellee  erected  its  line  with  the  consent  of  the  land- 
owners. The  extent  to  which  appellant  carried  her  expostu- 
lations is  differently  testified  to,  but  the  first  knowledge 
of  the  improvement  attributed  to  her  was  conveyed  by  the 
presence  of  the  workmen  erecting  the  poles.  It  is  evident 
that  appellee  stood  upon  no  ceremony  in  the  erection  of 
its  line,  and  in  so  doing  occupied  appellant's  property. 

Judgment  is  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial,  and  for 
further  consistent  proceedings. 
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Leedy  et  al.  v.  Capital  National  Bank. 

[No.  5,046.     Filed  April  6,  1905.] 

1.  Afpeai<  and  Ebbob. — Evidence. — Weight  of, — ^The  Appellate  Court 
will  not  weigh  conflicting  evidence  to  determine  on  which  side  the  pre- 
ponderance lies.    p.  248. 

2.  Tkul. — Special  Findings. — Motions  to  Alter,  Strike  Out,  and  Make 
Additional. — Motions  to  alter,  strike  out  or  make  additional  special 
findings  are  not  recognized  by  the  Indiana  code,  and  such  motions 
may  be  orerruled,  rejected  or  stricken  out.    p.  248. 

3.  Appeal  and  Ebbob. — Special  Findings. — Contrary  to  Law. — Errors 
aasigned,  that  ''the  facts  as  found  by  the  court  are  contrary  to  law" 
and  ''the  facts  a^  found  by  the  court  are  not  supported  by  sufficient 
evidence,"  present  no  question  for  review,    p.  249. 

4.  Tbjal. — Special  Findings. — Exception. — When  Taken. — ^An  excep- 
tion, taken  on  March  12  to  a  special  finding  filed  on  February  23,  is 
too  late.    p.  249. 

5.  Appeal  and  Ebboil— t^oini  Assignment. — Several  Exceptions. — A 
joint  assignment  of  errors  presents  no  question  where  the  exceptions 
taken  at  the  trial  are  several,    p.  250. 

6.  Judgment. — Motion  to  Modify. — When  Made. — A  motion  to  modify 
a  judgment  is  premature  when  the  motion  was  filed  on  March  12  and 
the  judgment  was  tendered  on  March  16.    p.  250. 

7.  Tbial. — Judgment. — Special  Findings. — A  motion  to  modify  a  judg- 
ment on  account  of  excessive  amount  of  recovery  should  be  overruled 
where  the  special  findings  show  such  judgment  to  be  smaller  than  the 
special  findings  warrant,    p.  251. 

From  Wabash  Circuit  Court;  H.  B.  Shively,  Judge. 

Action  by  the  Capital  National  Bank  of  Indianapolis 
against  Samuel  J.  Leedy  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

M.  B.  Cohb,  for  appellants. 
Wathins  &  Morgauy  for  appellee. 

Robinson,  P.  J. — On  September  7,  1900,  the  firm  of 
Samuel  J.  Leedy  &  Co.  was  composed  of  Samuel  J.  Leedy 
and  Jennie  Purviance,  and  on  that  day  the  firm  and  John 
Leedy  executed  to  James  M.  Key  their  promissory  note 
for  $300  due  in  sixty  days,  with  interest,  and  payable  at 
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the  Commercial  Bank,  Matthews,  Indiana.  On  October 
8,  1900,  Key  assigned,  by  indorsement,  in  due  course  of 
business,  and  delivered  to, appellee,  as  a  part  of  its  col- 
lateral security  for  the  payment  of  a  loan  of  $1,000  made 
on  that  date  by  appellee  to  Key,  this  note,  and  such  assign- 
ment and  delivery  were  made  in  the  due  course  of  business 
and  for  a  valuable  consideration.  The  note  is  past  due. 
The  interest  was  paid  to  September  7,  1901,  but  no  part 
of  the  principal  has  been  paid.  After  the  note  was  assigned 
to  appellee,  as  collateral  security,  it  has  been  held  continu- 
ously by  it  ever  since  as  such.  The  debt  to  appellee,  secured 
in  part  by  the  note,  has  never  been  paid,  nor  has  any  part 
thereof,  but  remains  due  and  unpaid  in  the  sum  of  more 
than  $1,000.  Key  is  wholly  insolvent  No  interest  on  the 
note  was  paid  directly  to  appellee,  but  the  interest  was  paid 
by  Samuel  J.  Leedy  &  Co.  to  Key.  When  such  interest 
was  paid  Key  did  not  have  the  note,  and  no  inquiry  was 
made  by  appellants,  when  the  interest  was  paid,  as  to  where 
the  note  was.  Appellee  made  the  indorsements  of  payments 
of  interest  at  the  request  of  Key.  Upon  the  foregoing  find- 
ing of  facts  the  court  stated  conclusions  of  law  in  appellee's 
favor — ^that  it  should  recover  on  the  note  a  named  sum, 
and  should  recover  costs. 

1.  The  first  error  assigned  questions  the  action  of  the 
court  in  overruling  appellants'  motion  for  a  new  trial,  and 
the  only  question  argued  is  the  sufficiency  of  the  evidence. 
But  there  is  evidence  to  sustain  the  court's  findings,  and, 
while  it  is  conflicting  upon  some  matters,  we  can  not  weigh 
it  to  determine  where  the  preponderance  lies. 

2.  Appellants  made  a  motion  to  change  one  of  the 
findings  by  striking  out  a  part  of  it  and  also  to  find  addi- 
tional facts,  which  motion  was  overruled.  The  second  error 
assigned  is  predicated  upon  this  ruling.  A  motion  to 
modify  or  change  a  special  finding  or  to  make  additional 
findings  is  not  recognized  by  the  code,  and  it  has  been  held 
that  it  is  properly  overruled,  rejected  or  stricken   out 
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AUen  y.  Hollingshead  (1900),  155  Ind.  178;  Windfall 
Nat.  Gas,  etc.,  Co.  v.  Tenvilliger  (1899),  152  Ind.  364; 
Sharp  V.  Malia  (1890),  124  Ind.  407;  Btmch  v.  Hart 
(1894),  138  Ind.  1;  Tewksbury  v.  Howard  (1894),  138 
Ind.  103;  Smith  v.  Barber  (1899),  153  Ind.  322. 

3.  The  third  and  fourth  errors  assigned,  that  "the  facts 
as  found  by  the  court  are  contrary  to  law,"  and  "the  facts 
as  found  by  the  court  are  not  supported  by  sufficient  evi- 
dence and  are  contrary  to  law,"  present  nothing  for  review. 
Matters  which  are  causes  for  a  new  trial  can  not  be  assigned 
as  independent  errors.  Zimmerman  v.  Gaumer  (1899), 
152  Ind.  552;  Hedrick  v.  Hall  (1900),  155  Ind.  371; 
Lewis  y.  State  (1895),  142  Ind.  30;  Pfau  v.  State,  ex  ret 
(1897),  148  Ind.  539;  Hunt  v.  Listenberger  (1896),  14 
Ind.  App.  320. 

4.  It  appears  from  the  record  that  the  case  was  tried  at 
the  September  term,  1902.  Afterwards,  "at  a  regular  term 
of"  oourtj  begun  and  held  "on  the  second  Monday  and  12th 
day  of  January,  1903,  *  *  *  when,  on  the  fifty-second 
judicial  day  of  said  term — the  same  being  March  12,  1903 
— the  following  proceedings  were  had,  to  wit:  Capital 
National  Bank  v.  S.  J.  Leedy  et  al.  From  Huntington 
county.  Come  now  the  parties  by  their  respective  attorneys, 
and  the  special  findings  of  facts  and  conclusions  of  law 
thereon  by  the  courts  and  heretofore  filed  herein  February 
23,  1903,  are  now  produced  in  open  court  in  tlie  following 
words."  This  is  followed  by  the  finding  of  facts  and  con- 
clusions of  law.  "And  defendants  now  file  motion  to  amend 
the  finding  of  facts,"  which  is  followed  by  the  motion. 
Immediately  following  this  motion  is,  "Also  filed  exceptions 
to  conclusion  of  law  in  these  words:  [Giving  title  of 
cause.]  Come  now  the  defendants,  and  severally  and  sep- 
arately except  to  conclusion  of  law  number  one,  as  found  by 
the  court  on  the  facts  as  found  by  the  court  and  tlie  evidence 
in  said  cause.  And  now  come  the  defendants,  and  except 
severally  to  conclusion  of  law  number  two  as  found  by  the 
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court"  It  thus  appears  that  the  finding  and  conclusions 
of  law  thereon  were  filed  February  23/1903.  It  does  not 
appear  that  any  exception  was  taken  that  day,  and  that  if 
an  exception  was  taken  at  all  it  was  on  March  12,  when 
written  exceptions  were  filed.  It  has  been  held  that  an 
exception  to  the  conclusions  of  law  must  be  taken  at  the 
time  the  decision  is  made.  Hull  v.  Louth  (1887),  109  Ind. 
315,  58  Am.  Rep.  405,  and  cases  cited;  Repp  v.  Lesher 
(1901),  27  Ind.  App.  360,  and  cases  cited. 

5.  Moreover,  if  it  could  be  said  that  the  exceptions  to 
the  conclusions  of  law  were  taken  in  time,  the  question  is 
not  properly  presented  by  any  assignment  of  error.  The 
court  stated  two  conclusions  of  law.  The  appellants,  who 
were  the  three  defendants  below,  "severally  and  separately 
except  to  conclusion  of  law  number  one,"  and  "except 
severally  to  conclusion  of  law  number  two."  The  appel- 
lants have  assigned  errors  jointly,  and  the  fifth  error  as- 
signed is  that  "the  court  erred  in  its  conclusions  of  law 
stated  upon  the  special  finding  of  facts."  The  words 
"separately  and  severally,"  in  the  exceptions  to  the  conclu- 
sions of  law,  must  be  held  to  apply  to  the  parties  excepting, 
as  but  one  ruling  is  questioned  in  each  of  the  exceptions. 
The  assignment  of  errors  is  joint,  both  as  to  the  parties  and 
the  conclusions  of  law.  The  three  defendants  below  each 
excepted  to  each  conclusion  of  law.  It  is  thus  seen  that 
the  assignment  of  error  does  not  question  the  ruling  to  which 
exception  was  taken.  However,  the  conclusions  of  law  upon 
the  facts  as  found  are  right  It  is  clear  that  no  other  or 
different  conclusions  of  law  could  have  been  stated  upon 
the  finding  of  facts, 

6.  The  sixth  assignment  of  error  is  that  the  court  erred 
in  overruling  appellants'  motion  to  modify  the  judgment. 
Among  other  proceedings  purporting  to  have  been  had  on 
March  12,  1903,  the  record  shows  appellants  filed  a  motion 
to  modify  the  judgment,  as  follows:  "[Title  of  cause. 3 
Come  now  defendants,  and  move  the  court  to  modify  the 
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judgment  heretofore  rendered  herein,  for  the  reasons  that 
the  damages  found  against  the  defendants  are  excessive 
and  for  too  large  an  amount  Wherefore  they  ask  the  court 
to  modify  the  said  judgment."  The  record  shows  the  judg- 
ment was  rendered  March  16,  1903,  and  on  the  same  day 
the  motion  to  modify  was  overruled.  It  thus  appears  that 
the  motion  to  modify  the  judgment  was  made  before  the 
judgment  was  rendered. 

7.  But  even  if  properly  on  file,  and  if  it  states  any  sufii- 
cient  grounds — questions  we  do  not  decide — there  was  no 
error  in  overruling  it.  The  conclusions  of  law  state  that 
appellant  should  recover  in  principal,  interest  and  attor- 
neys' fees  the  sum  of  $410,  while  the  judgment  seems  to 
have  been  rendered  for  $400.  While  the  judgment  does  not 
strictly  follow  the  conclusions,  yet  appellants  can  not  com- 
plain of  the  discrepancy,  and,  as  against  them,  it  sufficiently 
follows  the  conclusions  of  law  as  against  a  motion  to  modify. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  affirmed. 


Chicago  &  Southeastern  Railway  Company 
V.  McEwEN. 

[No.   4,832.    Filed  October  6,   1004.     Rehearing  denied  January  24, 
1905.    Transfer  denied  April  6,  1905.] 

1.  GOVENAI9T8. — Running  With  the  Land. — Fences, — Railroads, — A 
covenant  by  a  railroad  company  to  build  fences,  cattle-guardis  and 
crossings,  in  consideration  of  the  grant  of  a  right  of  way,  runs  with 
the  land  and  is  enforceable  against  such  company's  grantee,     p.  2o8. 

2.  Same. — Running  With  Land, — Who  Bound. — All  persons  claiming 
title  through  or  under  a  deed  imposing  a  burden  upon  the  land  are 
bound  thereby,    p.  258. 

3.  Same. — Consideration, — ^The  grant  of  a  right  of  way  in  considera- 
tion of  the  building  and  maintenance  of  fences,  cattle-guards  and 
crossings  is  supported  by  a  valuable  consideration,    p.  258. 

4.  Tbjal. — Stenographer. — Refusal  to  Appoint, — The  refusal  of  the 
ooort  to  appoint  an  official  reporter  to  take  the  testimony  in  a  cause 
is  DO  reason  for  a  new  trial,    p.  259. 
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6.  Covenants. — To  Do  One*8  Duty. — Consideration. — A  coyenant  by 
a  railroad  company  to  fence  and  ditch  its  right  of  way,  and  maintain 
fences,  cattle-guards,  farm  crossings  and  an  underground  paasage-way, 
in  consideration  of  the  grant  of  such  right  of  way,  is  supported  by  a 
consideration,  though  some  of  the  acts  required  in  such  covenant  are 
imposed  upon  such  company  by  law.     p.  259. 

6.  Limitation  of  Actions. — Covenants. — Breach. — ^The  twenty-year 
statute  of  limitations  applies  to  an  action  for  the  breach  of  a  cove- 
nant,   p.  250. 

7.  Covenants. — Running  With  the  Land. — Breach. — Measure  of  Dam- 
ages.— The  measure  of  damages,  where  not  otherwise  provided,  for  the 
breach  of  a  covenant  running  with  the  land  is  the  amount  of  loss  in 
the  rental  value  of  such  land.     p.  2G0. 

8.  Same. — Breach. — Liquidated  Damages. — Penalty. — Where  the  par- 
ties provide  in  a  covenant  that  for  a  breach  thereof  the  covenantor 
shall  pay  the  covenantee  $1,000  as  damages,  and  such  sum  does  not 
appear  disproportionate  to  the  loss  which  might  be  occasioned  by  a 
breach  thereof,  such  amount  will  be  considered  as  liquidated  damages 
and  not  a  penalty,    p.  261. 

9.  Damages. — Liquidated. — Covenants. — Demand  for  Performance. — 
Interest. — Where  a  covenantee  makes  a  demand  for  the  performance 
of  a  covenant,  and  such  covenant  prescribes  a  certain  sum  as  liqui- 
dated damages  in  case  of  breach,  the  covenantee,  in  case  of  nonper- 
formance, is  entitled  to  interest  on  such  damages  from  the  date  of 
such  demand,    p.  262. 

10.  Appeal  and  Ebrob. — Damages. — Wrong  Measure. — Right  Result, 
— ^Where  the  trial  court  erroneously  gave  a  judgment  for  actual  dam- 
ages where  liquidated  damages  had  been  provided  in  the  contract,  but 
.the  judgment  was  for  practically  the  right  amount,  the  judgment  will 
not  be  reversed,    p.  262. 

From  Parke  Circuit  Court;  A.  F.  White,  Judge. 

Action  by  Mary  C.  McEwen  against  the  Chicago  &  South- 
eastern Eailway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

U.  C.  Stover  and  Harry  Crawford,  for  appellant 
Elwood  Hunt,  D.  P.  Williams  and  J.  O.  Williams,  for 
appellee. 

CoMSTOCK,  J. — Appellee  filed  her  .complaint  in  three 
paragraphs  against  appellant.  In  the  first  and  third  she  sued 
for  breach  of  covenants  contained  in  a  deed  and  contract^ 
made  part  thereof,  for  the  right  of  way  across  appellee's 
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lands  for  the  Midland  Railway  Company's  track,  appellant 
being  the  successor  of  said  Midland  Railway  Company. 
The  second  paragraph  is  for  stock  killed  and  property  de- 
stroyed, but,  as  no  finding  or  recovery  was  had  thereon, 
further  reference  to  it  is  unnecessary.  A  demurrer  to  each 
paragraph  of  the  complaint  was  overruled,  and  answer  of 
general  denial  filed,  and  special  finding  of  facts  and  con- 
clusions of  law  against  appellant  stated.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  for  $1,- 
510.87  rendered  in  favor  of  appellee  on  the  conclusions  of 
law. 

Appellant  contends  upon  this  appeal  that  the  court  erred 
(1)  in  overruling  its  demurrer  to  the  complaint;  (2)  in  its 
conclusions  of  law;  (3)  in  refusing  a  new  trial  because; 
(a)  the  damages  assessed  were  excessive;  (b)  the  request  of 
appellant  to  provide  an  efficient  stenographer  to  take  down 
the  evidence  at  the  trial  was  refused;  (c)  the  decision  of 
the  court  was  contrary  to  law. 

The  facts  specially  found  are  substantially  the  same  as 
those  alleged  in  the  first  and  third  paragraphs,  namely: 
On  the  7th  day  of  April,  1891,  tlie  plaintiff  Mary  C.  Mc- 
Ewen  was  the  owner  in  fee  of  a  tract  of  land  in  Parke 
county,  Indiana,  containing  240  acres.  On  said  day  she 
conveyed  by  warranty  deed  to  the  Midland  Railway  Com- 
pany a  strip  of  ground  forty  feet  in  width  across  and  over 
the  same,  containing  three  acres,  more  or  less.  The  con- 
sideration for  said  right  of  way  was  the  sum  of  $1,300 
and  the  performance,  by  the  said  Midland  Railway  Com- 
pany, as  a  part  of  the  consideration  for  said  right  of  way,  of 
the  stipulations,  conditions  and  covenants  agreed  by  it  to 
be  performed,  of  a  certain  contract  and  agreement  in  writ- 
ing, which  written  agreement  was  of  even  date  with  said 
deed.  By  the  terms  of  said  written  contract  said  railway 
company,  as  a  part  of  said  consideration,  agreed  witli  the 
plaintiff  for  itself,  its  successors  and  assigns,  and  was,  as 
soon  as  the  railway  company  should  have  laid  its  track  over 
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and  across  the  right  of  way  described  in  said  deed,  to  erect 
and  maintain  in  good  repair,  and  to  rebuild  when  necessary, 
at  its  own  expense,  but  for  the  benefit  of  plaintiff,  along 
both  sides  of  said  right  of  way  on  the  line  between  said  right 
of  way  and  said  adjacent  lands  of  plaintiff,  a  good  and  sub- 
stantial board  fence  sufficient  to  turn  all  kinds  of  stock,  the 
manner  in  which  said  fence  should  be  constructed  being 
particularly  described;  that  said  company  agreed  with 
plaintiff  for  itself,  its  successors  and  assigns,  that  it  would 
put  in  and  maintain  in  good  repair,  and  rebuild  when  neces- 
sary, all  farm  crossings,  across  said  right  of  way  for  the 
convenience  of  plaintiff,  as  might  be  by  her  deemed  suitable 
and  necessary,  and  at  the  points  and  places  she  might  desig- 
nate, and  within  a  reasonable  time  after  such  selection.  The 
said  crossings  were  to  be  constructed  in  connection  with 
gates  and  cattle-guards.  The  gates  to  be  hung  on  good 
hinges  and  to  have  strong  hooks  to  fasten  them  with,  and 
to  be  set  opposite  each  other.  Good  fences  forming  wings 
or  guards  were  to  be  built  from  each  side  of  each  gate  to  the 
track  of  the  railroad ;  the  cattle-guards  to  be  placed  at  each 
end  of  the  crossing  so  as  to  prevent  stock  from  running  on 
the  track  in  using  the  crossing ;  the  whole  to  be  so  arranged 
as  to  form  a  safe,  easy  and  commodious  farm  crossing. 
Said  Midland  Railway  Company  further  agreed  with  plain- 
tiff for  itself,  its  successors  and  assigns,  to  put  in  and 
maintain  in  good  repair,  and  rebuild  when  necessary,  at  its 
own  expense,  an  underground  passageway  for  stock  and 
cattle  at  a  convenient  place  to  be  selected  by  plaintiff,  and 
to  put  the  same  in  within  a  reasonable  time  after  such  se- 
lection was  made  by  her.  It  further  agreed  to  construct 
ditches  and  culverts  along  said  right  of  way  so  as  to  render 
the  adjacent  lands  of  the  plaintiff  free  from  any  damage 
from  water,  and  to  make  and  maintain  a  good  and  substan- 
tial gate  to  said  underground  passageway.  It  further 
agreed  with  the  plaintiff  for  itself,  its  successoi:s  and  assigns, 
to  erect  a  good  and  substantial  cattle-guard  at  the  Rockville 
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and  Bellmore  gravel  roads,  and  to  erect  and  maintain  a 
good,  substantial  gate  just  east  of  the  track  on  the  liell- 
more  gravel  road,  to  take  the  place  of  a  gate  then  used  at 
that  point  All  of  said  farm  crossings,  underground  pas- 
sageways, fences,  gates  and  cattle-guards  were  to  be  con- 
structed and  maintained  by  said  company  in  a  good,  work- 
manlike, substantial,  safe  and  convenient  manner.  Said 
company  agreed  with  plaintiff  for  itself,  its  successors  and 
assigns,  to  put  in  a  switch  track  and  all  usual  and  necessary 
appurtenances  at  such  place  or  point  and  on  such  ground  as 
might  be  selected  by  plaintiff,  free  from  any  cost  to  her, 
and  within  a  reasonable  time  after  such  selection.  Said 
railway  company  agreed  with  plaintiff,  for  itself,  its  suc- 
cessors and  assigns,  to  pay  her  all  damages  which  it  might 
do  to  the  wheat  crop  then  growing  on  said  land,  and  for 
any  damage  it  might  do  aUany  time  to  stock  or  premises  in 
constructing  or  operating  its  road,  and  that  the  material 
of  all  fences  on  said  premises  should  be  the  property  of 
said  plaintiff.  It  also  agreed  to  furnish  plaintiff  a  life  pass 
on  said  road  as^soon  as  trains  should  run  over  said  road.  It 
was  agreed  by  and  between  the  parties  to  said  contract  that 
said  written  contract  should  be  considered  in  connection 
with  the  provisions  and  conditions  of  said  deed,  and  that 
the  failure  of  said  railway  company,  its  successors  or  as- 
signs, to  comply  with  any  or  all  of  the  covenants  of  said 
contract  and  deed,  would  render  said  company,  its  successors 
or  assigns,  liable  in  damages  therefor  in  tlie  sum  of  $1,000; 
that  said  deed  and  written  contract  were  duly  executed  on 
said  7th  day  of  April,  1801;  that  said  contract  was  duly 
recorded  in  the  proper  record  in  the  recorder's  office  of 
Parke  county,  Indiana,  on  the  29th  day  of  May,  1891 ;  tliat 
said  railway  company  entered  upon  said  right  of  way  across 
the  lands  of  plaintiff,  took  possession  of  the  same,  began 
constructing  the  track  upon  the  same,  and  had  nearly  com- 
pleted the  construction  of  such  track  by  the  20th  of  October, 
1891;  that  on  said  20th  day  of  October,  1891,  said  Mid- 
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land  Railway  Company,  by  a  proper  deed  of  conveyance 
duly  executed,  sold  and  transferred  all  its  said  railway  and 
railway  property,  including  said  right  of  way  over  said 
lands,  to  the  defendant,  the  Chicago  &  Southeastern  Rail- 
way Company ;  that  said  defendant  took  said  deed  of  con- 
veyance with  full  knowledge  of  the  terms,  conditions  and 
covenants  contained  in  said  deed  and  written  contract  be- 
tween the  plaintiff  and  said  Midland  Railway  Company 
dated  April  7,  1891 ;  that  shortly  after  said  conveyance  of 
said  railway  and  said  right  of  way  to  the  defendant^  to  wit, 
in  the  year  1892,  said  defendant  completed  the  .construction 
of  said  railway  track  along  and  upon  said  right  of  way,  and 
extended  and  completed  said  railway  to  the  city  of  Brazil, 
Indiana,  from  the  city  of  Anderson,  Indiana,  and  since  said 
time  has  been  in  possession  thereof  and  controlling  and 
operating  same;  that  in  1891,  and  prior  to  October  20  of 
said  year,  the  plaintiff  designated  and  pointed  out  to  said 
Midland  Railway  Company  the  places  at  which  she  de- 
sired farm  crossings  to  be  erected  in  accordance  with  said 
contract;  also  the  place  imder  said  track  where  she  desired 
said  company  to  make  an  underground  passageway  in  ac- 
cordance with  said  contract.  In  1892  she  in  like  manner 
pointed  out  and  designated  to  said  defendant  the  same 
places  where  she  desired  farm  crossings  and  an  underground 
passageway  to  be  made  by  said  defendant  in  accordance  with 
said  contract  In  1891  said  Midland  Railway  Company 
put  at  the  farm  crossings  designated,  on  the  ties  of  said 
track,  some  heavy  plank  for  crossings,  but  they  were  not 
spiked  nor  nailed  down  nor  otherwise  permanently  secured; 
they  were  not  convenient  nor  suitable  farm  crossings,  but 
temporary,  and  inconvenient  for  crossings  by  tenants  and 
others  on  said  farm.  In  1899  plaintiff  designated  to  de- 
fendant certain  places  over  said  track  on  her  said  lands 
where  she  wished  farm  crossings  to  be  erected.  In  con- 
structing said  railway  said  Midland  Railway  Company  left 
a  passageway  under  said  track,  at  a  place  designated  by 
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plaintiff,  sufficient  to  allow  sheep  and  hogs  to  pass  under 
said  track,  but  not  of  sufficient  height  and  depth  to  permit 
horses  and  cattle  to  pass  thereunder.  The  defendant  put 
in  a  cattle-guard  at  the  south  side  of  plaintiff's  lands  at  the 
Bellmore  road,  but  not  of  sufficient  depth  or  construction  to 
turn  stock;  it  allowed  the  same  to  become  out  of  repair 
and  remain  inefficient  to  turn  stock.  The  defendant  in  con- 
structing .said  railway  left  a  pit  or  excavation  on  the  west 
side  thereof  in  the  right  of  way  in  which  water  accumulated 
from  time  to  time  and  seeped  through  the  railroad  grade 
under  said  track  and  onto  some  of  the  tillable  land  on  the 
east  side  of  said  right  of  way,  causing  said  tillable  land  to  be 
wet  to  some  extent  at  certain  portions  of  the  year ;  that  said 
railway  crosses  a  small  waterway  in  said  lands,  and  said 
Midland  Railway  Company  constructed  a  culvert  or  trestle, 
about  twelve  feet  long  and  about  one  foot  in  height,  over 
said  waterway,  which  was  above  the  water  of  said  creek  in 
ordinary  times ;  that  in  times  of  freshet  or  high  water  said 
culvert  would  choke  up  and  back  water  along  the  west  side 
of  said  railway  embankment,  and  the  same  would  flow  over 
said  track  and  over  and  upon  said  plaintiff's  lands;  that 
neither  said  Midland  Railway  Company  nor  defendant  at 
any  time  built  any  part  of  any  kind  of  a  fence  along  either 
side  of  said  right  of  way  over  plaintiff's  lands  along  a  line 
between  said  right  of  way  and  the  adjacent  lands  of  plain- 
tiff, nor  have  they,  or  either  of  said  railway  companies, 
erected  farm  crossings  with  gates  hung  on  good  hinges,  and 
with  strong  hooks  to  fasten  them,  set  opposite  each  other ; 
nor  have  they  erected  any  gates  at  all ;  nor  have  said  rail- 
way companies,  or  either  of  them,  constructed  ditches  along 
said  right  of  way  in  such  manner  as  to  render  said  adjacent 
lands  free  from  damages  by  reason  of  water  along  said  right 
of  way ;  nor  have  said  railway  companies  erected  an  under- 
ground passageway,  fences,  gates  and  cattle-guards  and 
wing  fences,  and  maintained  them  in  a  good,  workman- 
VoL.  35—17 
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like,  Bubstantial,  safe  and  convenient  manner;  that  often 
during  the  time  since  the  construction  of  said  railway  plain- 
tiff has  requested  the  defendant  to  construct  fences  along 
said  right  of  way,  cattle-guards  and  farm  crossings  in  ac- 
cordance with  the  said  written  contract,  but  the  defendant 
has  failed  and  refused  to  do  so.  Other  facts  are  found 
relating  to  damages,  but  they  need  not^  in  the  view  of  the 
case  taken,  be  set  out 

1.  Appellant  argues  that  there  can  be  no  recovery 
against  it  on  the  contract  executed  by  the  Midland  Railway 
Company  for  the  reason  that  mere  knowledge  of  an  agree- 
ment made  by  the  vendor  company  did  not  charge  the  pur- 
chaser with  the  duty  of  performing  what  its  predecessor 
failed  to  perform;  that^  therefore,  the  conclusions  of  law 
were  erroneous.  This  claim  can  not  be  allowed.  The  rights 
of  appellant  rest  upon  the  covenants  of  the  deed  and  con- 
tract '^Subsequent  grantees  of  the  original  covenantor  be- 
come bound  to  perform  the  agreement.  The  covenants  pass 
with  the  land."  Midhmd  R.  Co.  v.  Fisher  (1890),  125 
Ind.  19,  8  L.  R.  A.  604,  21  Am.  St  189. 

2.  The  acceptance  of  the  deed  imposed  a  burden  upon 
the  land  which  was  not  only  binding  upon  the  original 
grantee,  but  runs  with  the  title,  and  is  equally  binding  upon 
all  who  claim  through  the  original  grantee.  Lake  Erie,  etc, 
R.  Co.  V.  Priest  (1892),  131  Ind.  413;  Toledo,  etc.,  R.  Co. 
V.  Cosand  (1893),  6  Ind.  App.  222 ;  Lake' Erie,  etc.,  R.  Co. 
V.  Power  (1896),  15  Ind.  App.  179 ;  Lake  Erie,  etc.,  R.  Co. 
V.  Oriffiri  (1900),  25  Ind.  App.  138;  Cambria  Iron.  Co.  v. 
Union  Trust  Co.  (1900),  154  Ind.  291,  48  L.  R.  A.  41. 

3.  In  the  case  at  bar  the  facts  averred  and  specially 
found  show  that  the  covenants  in  the  deed  and  in  the  con- 
tract which  is  made  a  part  thereof  were  covenants  to  con- 
struct and  maintain  fences,  cattle-guards,  farm  crossings 
and  an  underground  passageway.  They  were  real  cove- 
nants running  with  the  land,  and,  being  made  by  the 
Midland  Railway  Company  in  part  consideration  of  the 
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conveyance  to  it  by  appellee  of  a  strip  of  land  for  right  of 
way,  they  are  supported  by  a  valuable  consideration.  There 
was  no  error  in  the  conclusions  of  law. 

4.  The  next  point  made  by  appellant — that  it  was  de- 
prived of  a  fair  and  impartial  trial  because  the  court  re- 
fused to  provide  an  official  reporter  to  take  down  tlie  evi- 
dence— is  not  well  taken.  In  Adams  v.  State  (1901),  156 
Ind.  596,  it  is  said:  "The  taking  down  of  the  evidence 
and  the  noting  of  exceptions,  imder  tliis  latter  act  [Acts 
1897,  p.  244],  is  not  limited  to  shorthand  reporters  to  be 
appointed  by  the  court,  but  such  services  may  be  performed 
by  any  one."  So  that  the  failure  of  the  court  to  make  the 
appointment  requested  did  not  prevent  appellant  from  hav- 
ing such  evidence  taken  down. 

5.  It  is  contended  by  appellant  that  the  agreements  to 
fence  and  ditch  were  promises  to  perform  acts  which  the 
promisor  was  already  bound  in  law  to  perform  and  were 
without  consideration,  and  that  tlierefore  the  demurrers  to 
the  complaint  should  have  been  sustained.  Shortle  v.  Terrc 
Haute,  etc.,  R.  Co.  (1892),  131  Ind.  338,  and  other  cases 
are  cited  in  this  connection.  In  the  case  named  the  con- 
sideration alleged  wfts  merely  to  fence  the  right  of  way,  and 
the  court  held  that  a  promise  to  perform  a  duty  imposed  by 
law  was  no  consideration  for  a  contract  The  covenants 
in  the  deed  and  agreement  under  consideration  are  to  build 
and  maintain  fences,  cattle-guards,  farm  crossings,  particu- 
larly described,  and  to  construct  and  maintain  an  under- 
ground passageway.  The  facts  before  us  are  not  analogous 
to  those  in  the  case  cited. 

6.  Points  four  and  five  relate  to  the  measure  of  dam- 
ages, and  are  disposed  of  in  the  conclusion  which  follows. 
As  to  point  six — that  the  damage  to  appellee's  real  estate 
which  accrued  more  than  six  years  prior  to  the  commence- 
ment of  this  suit  is  barred  by  tlie  statute  of  limitations — 
while  relating  to  the  measure  of  damages  in  the  connection 
in  which  it  is  raised,  we  deem  it  proper  to  say  that  the  ac- 
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tion  being  for  a  breach  of  covenants  contained  in  the  deed, 
covenants  running  with  the  land,  the  twenty-year  statute 
and  not  the  six-year  statute  governs.  Hyatt  v,  Maitingly 
(1879),  68  Ind.  271. 

Upon  the  facts  found  the  court  concluded  as  a  matter  of 
law  that  the  plaintiff  "is  entitled  to  recover  of  and  from  the 
defendant  damages  in  the  sum  of  $1,510.87,  the  amount  of 
damages  to  the  rental  value  of  said  real  estate  for  eight 
years  and  six  months  last  past  and  prior  to  January  3,  1901, 
the  time  of  the  commencement  of  this  action. 

By  the  contract  entered  into  on  April  7,  1891,  it  is  pro- 
vided that  "Said  Midland  Railway  Company,  having  this 
day  received  a  deed  from  said  Mary  C.  McEwen  for  a 
right  of  way  for  railroad  purposes  over  the  land  of  said 
Mary  C.  McEwen  as  in  said  deed  described,  now  as  a  part 
and  additional  consideration  therefor,  the  said  Midland 
Railway  Company  for  itself,  its  successors  and  assigns, 
covenants  and  agrees  with  the  said  Mary  C.  McEwen  as 
follows:  *  *  *  It  is  expressly  agreed  and  understood 
betwen  the  parties  hereto  that  the  provisions  of  this  con- 
tract shall  be  construed  in  connection  witli  the  provisions 
and  conditions  of  a  deed  for  right  of  way  from  Mary  C. 
McEwen  to  said  company,  of  even  date  herewith,  and  that 
a  failure  to  comply  wfth  any  or  all  of  the  covenants  and 
agreements  herein  or  in  said  deed,  by  said  railway  company, 
its  successors  or  assigns,  shall  render  the  said  company,  its 
successors  or  assigns,  liable  to  said  Mary  C.  McEwen  in  the 
sum  of  $1,000  as  damages  therefor." 

7.  Appellant  contends  that  the  limit  of  liability  is  fixed 
by  the  contract,  and  the  sum  fixed  is  recoverable  as  liqui- 
dated damages.  Appellee  contends  that  the  measure  of 
damages  for  the  breach  of  the  covenants  is  the  loss  to 
appellee  of  the  use  of  her  lands,  which  use  the  covenants 
are  designed  to  preserve;  that  the  pecuniary  loss  of 
the  use  of  the  land  is  the  amount  of  the  decrease  in  its  rental 
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value,  citing  Louisville,  etc.,  R.  Co.  v.  Sparks  (1895),  12 
Ind.  App.  410;  Lake  Erie,  etc.,  B.  Co.  v.  Lee  (1896),  14 
Ind.  App.  328 ;  Lake  Erie,  etc.,  R.  Co.  v.  Oriffin  (1900),  25 
Ind.  App.  138;  Louisville,  etc.,  R.  Co.  v.  Sumner  (1886), 
106  Ind.  55,  55  Am.  Rep.  719.  The  rule  laid  down  in  the 
foregoing  eases  applies  where  the  parties  have  not  stipulated 
in  advance  the  amount  to  be  paid  for  the  breach  of  the  cove- 
nants. 

8.  In  the  case  under  consideration  tlic  parties,  at  the 
time  they  entered  into  the  contract,  determined  what  com- 
pensation the  one  should  make  the  other  for  its  violation. 
This  they  were  competent  to  do.  The  sum  they  fixed  is  the 
limit  of  recovery,  although  the  actual  damages  may  be 
greater.  Upon  the  subject  of  damages  the  following  lan- 
guage is  used  in  Jaqua  v.  Headin{/tofi  (1888),  114  Ind. 
309:  "Where  the  sum  named  is  declared  to  be  fixed  as 
liquidated  damages,  and  is  not  greatly  disproportionate  to 
the  loss  that  may  result  from  a  breach,  and  the  damages  are 
not  measurable  by  any  exact  pecuniary  standard,  the  sum 
designated  will  be  deemed  to  be  stipulated  damages."  Hale, 
Damages,  p.  137,  says :  "Where  damages  can  be  easily  and 
precisely  determined  by  a  definite  pecuniary  standard,  as  by 
proof  of  market  values,  but  the  parties  have  stipulated  for 
a  much  larger  simi,  such  sum  will  usually  be  held  to  be  a 
penalty ;  for  it  is  evident  that  the  principle  of  compensation 
has  been  disregarded."  The  actual  i*ntention  of  the  parties, 
so  far  as  the  same  can  be  reasonably  and  fairly  ascertained 
from  the  language  of  the  contract  and  from  the  nature  of 
the  circumstances  of  the  case,  will  determine  the  construc- 
tion to  be  given  to  the  contract  Bird  v.  St.  John's  Episco- 
pal Church  (1900),  15.4  Ind.  138,  and  cases  cited;  Benner 
V.  Magee  (1904),  34  Ind.  App.  176.  The  loss  which  might 
result  to  appellee  by  reason  of  the  breach  of  the  agreement 
considering  the  number  and  variety  of  its  conditions  can 
not  be  easily  and  precisely  determined  by  a  definite  pecu- 
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niary  standard;  nor  can  we  say  that  the  amount  fixed  is 
greatly  disproportionate  to  the  loss;  and,  so  applying  the 
rule,  the  amount  agreed  upon  by  the  parties  should  govern. 

9.  Appellee  is  entitled  to  interest  on  the  fixed  sum  from 
the  time  when  the  money  should  have  been  paid — ^when  the 
right  of  action  accrued.  1  Sutherland,  Damages  (2d  ed.), 
§329.  That  right  accrued  after  the  demand  was  made  by 
appellee  for  the  performance  of  the  contract  So  that  in- 
stead of  the  rental  value  being  made  the  measure  of  dam- 
ages, the  measure  should  be  the  $1,000,  with  interest  at  six 
per  cent  per  annum  for  the  time  found  by  the  trial  court, 
aggregating  $1,510. 

10.  The  court  erred  in  its  conclusions  of  law,  but  the 
difference  between  the  amount  adjudged  by  the  court  and 
$1,510  is  too  small  to  warrant  a  reversal. 

Judgment  affirmed. 


Abbott  et  al.  v.  Inman. 

[No.  5,025.     Filed  November  23,  1904.     Rehearing  denied  January  31, 
1905.     Transfer  denied  April  6,  1905.] 

1.  Appeal  and  Ebrob. — Refusal  of  Struck  Jury. — How  Assigned, — 
The  refusal  to  grant  a  struck  jury  can  not  be  separately  assigned  as 
error,  but  must  be  included  in  the  motion  for  a  new  trial,    p.  265. 

2.  Intoxicating  Liquors.  —  License,  —  Remonstrance,  t-  By  statute 
(Acts  1895,  p.  248,  §9,  §7283i  Burns  1901),  the  number  of  legal 
voters  in  a  ward  is  determined  by  the  aggregate  number  of  voteB  cast 
in  such  ward  for  the  candidates  for  the  highest  office  voted  for  at  the 
last  election  held  therein,     p.  266. 

3.  Statutes.  —  Construction,  —  Intent,  —  In  construing  a  statute  the 
courts  will,  if  possible,  carry  out  the  intent,  though  such  intent  may 
conflict  with  the  letter  thereof,    p.  266. 

4.  Same. — License. — Remonstrance. — Changing  Boundaries  of  Ward. 
— Effect, — The  change  of  the  boundary  of  a  city  ward  does  not  pro- 
hibit the  voters  therein  from  remonstrating  against  an  application  for 
a  liquor  license,  but  the  voters  taken  from  such  ward  can  not  be 
counted  on  a  remonstrance,  and  they  should  be  deducted  from  the  vote 
of  such  ward  in  estimating  the  total  number  of  voters,     p.  266. 

From  Putnam  Circuit  Court;  George  A.  Knight^  Special 
Judge. 
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Petition  by  William  T.  Inman  for  license  to  sell  intoxi- 
cating liquors  at  retail,  against  which  John  B.  Abbott  and 
others  remonstrate.  From  a  judgment  fpr  petitioner,  re- 
monstrants appeal.    Reversed. 

T.  T.  Moore,  0.  C.  Moore,  Lyon  <&  Peck  a,n&8.  A.  Hays, 
for  appellants. 

C.  C.  Matson,  Smith  C.  Matson,  W.  TV.  Woollen  and 
Evans  Woollen,  for  appellee. 

CoMSTocK,  J. — The  appellee,  William  T.  Inman,  on 
March  2,  1903,  filed  with  the  board  of  commissioners  of 
the  county  of  Putnam  his  application  for  license  to  sell 
intoxicating  liquors  at  rqtail  in  the  third  ward  of  the  city 
of  Oreencastle,  Indiana,  under  the  act  of  March  11,  1895 
(Acts  1896,  p.  248,  §§7283a-7283k  Bums  1901).  Notice 
was  given  as  required  by  law,  and  the  premises  where  sales 
were  to  be  made  were  described.  At  the  proper  time  J.  B. 
Abbott  and  198  other  voters  of  the  third  ward  of  said  city 
filed  a  remonstrance  against  granting  said  license.  Said  ap- 
plicant in  due  time  filed  with  the  auditor  of  said  county  a 
paper  containing  the  names  of  31  persons  purporting  to  be 
withdrawals  from  said  remonstrance.  The  case  came  on  for 
hearing  before  sai^  board  on  application,  remonstrance  and 
withdrawals.  After  the  evidence  was  submitted,  the  board 
found  that  said  remonstrance  was  not  signed  by  a  majority 
of  the  legal  voters  of  said  third  ward,  as  the  law  requires, 
and  entered  an  order  granting  said  applicant  a  license,  as 
prayed  for  in  his  petition.  From  this  order  and  finding  the 
remonstrants  appealed  to  the  circuit  court  When  the  case 
was  called  in  the  circuit  court,  said  remonstrants,  by  their 
attorneys,  filed  a  motion  for  a  struck  jury.  To  this  motion 
the  objection  of  the  attorneys  of  the  applicant  was  sus- 
tained, to  which  ruling  the  remonstrants  excepted.  Upon 
application  of  remonstrants  a  change  was  granted  from  the 
regular  judge,  and  the  Hon.  George  A.  Knight  was  ap- 
pointed and  qualified  to  try  said  cause.  Upon  request  of  tho 
remonstrants  the  court  made  a  special  finding  of  facts,  stated 
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conclusions  of  law  thereon,  and  rendered  judgment  in  favor 
o^  appellee. 

The  special  findings  are,  in  substance,  as  follows:  The 
city  of  Greencastle  was  prior  to  May  13,  1902,  a  municipal 
corporation,  and  divided  into  three  wards.  The  third  ward 
of  said  city  included  all  the  territory  lying  south  of  Hanna 
street.  Said  ward  was  at  said  time  divided  into  two  voting 
precincts — the  east  and  west  An  election  for  mayor 
was  held  in  said  city  on  May  6,  1902.  At  said  election  the 
aggregate  vote  cast  in  said  ward  for  mayor  was  320 — 150 
being  cast  in  the  east  precinct  and  170  in  the  west  precinct 
— and  the  total  number  of  persons  who  voted  at  said  election 
in  said  west  precinct  was  176.  On  the  13th  day  of  May, 
1902,  the  common  council  of  said  city  redistricted  said 
wari,  for  ward  purposes,  into  four  wards,  and  took  off  of 
the  original  third  ward,  as  it  existed  at  the  time  of  said 
election,  that  part  of  the  west  precinct  of  said  third  ward 
which  lies  south  of  Hanna  street,  north  of  Olive  street  and 
west  of  College  avenue,  and  put  it  into  said  new  fourth 
ward,  and  said  original  third  ward  was  not  otherwise 
changed  thereby,  but  included  all  the  territory  lying  south 
of  Hanna  street,  except  said  four  blocks.  At  the  March  ses- 
sion, 1903,  of  the  board  of  commissioners  of  said  county,  aj)- 
pellee  applied  for  license  to  sell  intoxicating  liquors  in  the 
third  ward  of  said  city,  having  previously  given  notice  of  his 
intention  to  file  such  application.  On  February  27,  three 
days  before  the  meeting  of  said  board  at  its  March  session,  a 
remonstrance  in  writing,  signed  by  the  plaintiff  John  B.  Ab- 
bott and  198  other  voters  of  the  third  ward  of  said  city,  was 
filed  with  the  auditor  of  said  county,  remonstrating  against 
granting  a  license  to  said  applicant  for  the  sale  of  intoxi- 
cating liquors.  Of  the  199  persons  whose  names  were  at- 
tached to  said  remonstrance  22  had  revoked  said  power  by 
withdrawing  their  names  therefrom  before  the  filing  of 
said  remonstrance,  by  written  withdrawals  filed  with  the 
auditor  the  day  before  the  remonstrance  was  filed.    Of  tie 
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remaining  177  names  upon  said  remonstrance,  10  were  the 
names  of  persons  who  were  not  legal  voters  in  the  third  ward 
of  said  city  at  the  time  said  remonstrance  was  signed.  Of 
the  remaining  167  persons  whose  names  were  signed  to  said 
remonstrance,  14  resided  at  the  time  of  the  signing  and 
filing  thereof  in  the  territory  lying  south  of  Hanna  street, 
west  of  College  avenue  and  north  of  Olive  street,  and  were 
not  residents  and  legal  voters  of  said  third  ward  of  said  city, 
as  the  same  was  bounded  at  the  time  of  the  filing  of  the  re- 
monstrance. The  remonstrance  was  duly  signed  by  153 
legal  voters  of  said  third  ward  of  said  city  who  resided  in 
and  were  legal  voters  in  that  territory  included  in  said  third 
ward  of  said  city  as  it  existed  and  was  bounded  at  the  time 
of  filing  by  defendant  of  his  application,  and  at  the  time  of 
filing  said  remonstrance.  Of  the  176  voters  who  voted  in 
the  west  precinct  of  said  third  ward  as  it  existed  at  the  elec- 
tion on  May  6, 1902,  28  resided  at  the  time  of  such  election 
in  that  part  of  said  ward  lying  south  of  Hanna  street,  west 
of  College  avenue  and  north  of  Olive  street,  and  which  was 
on  the  13th  day  of  May,  1902,  transferred  to  and  made  a 
part  of  the  fourth  ward  of  said  city  of  Greencastle.  No 
election  has  been  held  in  said  city  or  in  said  third  ward,  as 
it  existed  at  the  time  of  the  filing  of  defendant's  petition 
and  of  the  filing  of  said  remonstrance,  and  the  last  election 
held  in  said  city  for  election  of  officers  was  on  May  6, 
1902. 

The  conclusions  of  law  are  as  follows :  (1)  That  the  re- 
monstrance ought  to  be,  and  hereby  is,  dismissed;  (2)  that 
the  applicant  Inman  ought  to  recover  his  costs  herein  against 
the  remonstrants.  To  the  conclusions  of  law,  and  to  each 
of  them,  the  api)ellants  excepted. 

The  errors  relied  upon  for  a  reversal  are  tlie  action  of  the 
court  (1)  in  refusing  a  trial  by  jury;  (2)  in  the  conclusions 
of  law  stated,  and  each  of  them. 

1.  As  claimed  by  appellee  the  first  specification  of  error 
is  not  presented,  because  it  should  be  set  out  as  a  reason  for 
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a  new  trial,  and  the  record  contains  no  such  motion.  Such 
question  can  not  be  presented  by  separate  assignment  of 
error.  Alley  y.  State,  ex  rel  (1881),  76  Ind.  94;  ChUders 
V.  First  National  Bank  (1897),  47  Ind.  430;  Ketcham  v. 
Brazil  Block  Coal  Co.  (1883),  88  Ind.  515;  Mattingly  v. 
PomI  (1882),  88  Ind.  95. 

2.  We  are  not  advised  that  the  precise  question  raised 
by  the  second  specification  of  error  has  been  decided.  The 
statute  governing  the  issuing  of  a  license  (Ac^a  1895, 
p.  248,  §9,  §7283i  Bums  1901)  provides  that  no  license  to 
retail  intoxicating  liquors  shall  be  granted  if  before  the 
time  named  a  remonstrance  in  writing,  signed  by  a  majority 
of  the  legal  voters  of  any  township  or  ward  for  which  a 
license  is  asked,  shall  be  filed  with  the  auditor  of  the  county 
against  the  granting  of  such  license.  It  further  provides 
that  the  number  to  constitute  a  majority  of  the  voters  in 
the  ward  or  township  shall  be  determined  by  the  aggregate 
vote  cast  in  said  township  or  ward  for  candidates  for  the 
highest  office  at  the  last  election  preceding  the  filing  of  such 
remonstrance ;  that  is,  that  the  remonstrance  is  to  be  signed 
by  a  majority  of  the  legal  voters  of  the  ward,  and  the  ma- 
jority is  to  be  determined  by  the  aggregate  votes  therein. 
Massey  v.  Dunlap  (1896),  146  Ind.  350;  Wilcox  y.  Bryant 
(1901),  156  Ind.  379. 

3.  In  construing  a  statute  the  courts  will  ascertain,  if 
possible,  the  legislative  intent,  and  carry  out  the  intention 
when  ascertained,  although  in  doing  so  the  strict  letter  of  the 
statute  may  not  be  followed.  Parvin  v.  Wimberg  (1892), 
130  Ind.  561,*  15  L.  E.  A.  775,  30  Am.  St  254;  Cleveland, 
etc,  R.  Co.  V.  Backus  (1893),  133  Ind.  513,  18  L.  R.  A. 
729;  Pittsburgh,  etc.,  R.  Co.  v.  Backus  (1893),  133  Ind. 
625;  Lime  City,  etc.,  Assn.  v.  Black  (1894),  136  Ind.  544; 
State  V.  Myers  (1896),  146  Ind.  36;  State  Board,  etc.,  v. 
Holliday  (1898),  150  Ind.  216,  42  L.  R.  A.  826. 

4.  The  manifest  purpose  of  the  statute  is  to  permit  the 
legal  voters  of  the  particular  district  at  the  time  of  the  filing 


NOVEMBER  TERM,  1904.  267 

Abbott  V.  Inman — 35  Ind.  App.  262. 

of  the  remonstrance  and  petition  to  say  whether  such  license 
shall  issue.  It  was  not  contemplated  by  the  legislature  that 
between  an  election  and  the  filing  of  an  application  for  a 
license  a  ward  would  be  redistricted,  nor  would  it  be  a 
reasonable  interpretation  of  the  statute  to  hold  that  such 
action  by  a  common  council  would  deprive  the  resident  voters 
of  the  ward  of  the  right  to  express  their  will  in  the  premises. 
Under  fixed  conditions  the  statute  prescribes  how  that  num- 
ber is  to  be  determined ;  that  is,  the  number  of  votes  cast  is 
to  serve  as  a  basis  for  computation.  The  voters  of  the  ward, 
as  defined  when  the  remonstrance  and  petition  are  pre- 
sented, are  to  have  an  opportunity  to  be  heard  upon  the  peti- 
tion. The  remonstrants,  no  longer  residents  of  tlie  new 
ward,  are  not  entitled  to  be  considered,  but,  on  the  other 
hand,  if  they  are  not  permitted  to  remonstrate,  they  are  not 
to  be  counted  in  the  aggregate  of  legal  voters,  when  it 
affirmatively  appears  that  they  are  no  longer  voters  of  the 
ward  to  be  affected.  It  is  found  in  the  case  at  bar  that  a 
number  of  the  voters  had  been,  after  the  election,  by  a 
change  in  the  ward  lines,  taken  out  of  such  ward.  With  the 
vote  cast  at  said  preceding  election  as  a  basis,  the  number 
of  legal  voters  at  the  time  of  the  remonstrance  may  be  de- 
termined by  deducting  from  said  vote  the  number  whose 
residence  has  been  changed  by  said  action  of  the  common 
council. 

Under  the  view  taken  by  the  learned  trial  court,  a  re- 
monstrance might  be  rendered  wholly  unavailing  if  no  elec- 
tion had  previously  been  held  in  a  ward  in  which  license 
-was  sought.  In  the  case  before  us  the  court  found  specially 
that  after  the  last  preceding  election  a  part  of  the  third  ward 
in  question,  as  it  existed  at  that  election,  was  taken  to  form  a 
part  of  the  fourth  ward,  so  that  the  third  ward  as  it  existed 
at  the  time  of  the  election  was  not  identical  with  the  third 
ward  as  it  existed  when  appellee's  application  was  acted 
upon.  The  court  also  found  the  aggregate  vote  as  it  origin- 
ally existed,  and  the  exact  number  of  voters  in  the  part  de- 
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tached  therefrom.  The  vote  of  the  third  ward  at  the  time 
appellee's  application  was  acted  upon  is  thus  determined  by 
deducting  from  the  number  of  voters  (320)  in  the  original 
third  ward  the  number  of  votes  taken  out  of  the  ward  by  re- 
districting  the  same,  to  wit,  28,  the  remainder  being  292. 
The  court  in  finding  that  the  remonstrance  was  duly  signed 
by  153  legal  voters  of  said  third  ward  as  it  existed  at  the 
time  appellee  filed  his  application,  thereby  found  that  the 
same  wag  signed  by  a  majority  of  the  voters  of  the  ward  at 
that  time. 

The  statute  fixes  a  convenient  rule  for  determining  the 
number  of  voters  at  a  given  time.  This  rule,  however, 
ought  not  to  exclude  from  consideration  pertinent  facts 
transpiring  since  said  election.  Appellee  can  not  reasonably 
complain  of  a  construction  of  the  statute  in  harmony  with 
its  purpose,  and  which  gives  to  the  legal  resident  voters  of  a 
given  territory  a  voice  in  a  matter  affecting  their  interest 
as  citizens  and  as  individuals. 

The  judgment  is  reversed,  and  the  trial  court  directed  to 
restate  the  conclusions  of  law,  and  render  judgment  in  ac- 
cordance with  this  opinion. 


Cincinnati,  Lawrenceburg  &  Aurora  Electric 
Street  Railroad  Company  v.  Leonard. 

[No.  5,228.     Filed  April  7,  1905.] 

1.  Damages. — Elements  of. — Personal  Injuries. — For  personal  injuries 
on  account  of  defendant's  negligence,  the  jury  may  consider  the  plaint- 
iffs loss  of  time,  his  pain,  mental  anguish,  permanent  disability,  and 
his  peril  in  estimating  his  damages,     p.  269. 

2.  Same. —  Excessive. —  Street  Railroads. —  Carriers. —  Passengers. — 
Where  a  passenger  on  a  street  railroad  Ls  bruised  up  generally  in  a 
collision  and  his  arm  injured  so  that  it  has  remained  crooked  and  his 
chest  injured  so  that  when  he  works  or  lies  on  his  side  it  constantly 
pains  him,  a  verdict  for  $200  is  not  excessive,     p.  269. 

From   Dearborn    Circuit   Court;    George   E.   Downey, 
Judge. 
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Action  by  Hugh  J.  Leonard  against  the  Cincinnati,  Law- 
renceburg  &  Aurora  Electric  Street  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Sta/niey  Shaffer,  Frank  B.  Shutts  and  Martin  J.  Oivan, 
for  appellant 

Roberts  &  Johnston,  for  appellee. 

RoBY,  J. — Appellee  was  a  passenger  on  one  of  appellant's 
electric  cars,  which  collided  with  another  car  going  in  the 
opposite  direction  upon  the  same  track.  By  the  force  of  the 
collision  the  seat  on  which  appellee  was  sitting  was  "knocked 
off."  He  was  thrown  through  an  open  door,  and,  as  he 
testified,  "fell,  and  felt  an  awful  jar  on  my  right  arm  and 
breast."  He  further  testified:  "I  went  to  Dr.  House's 
office.  I  did  not  know  where  I  was  hurt,  I  was  bruised  up 
so,  so  he  wrapped  up  both  arms.  Applied  arnica.  I  suffered 
pain  a  long  while.  If  I  sleep  on  this  side  I  have  a  severe 
jKiin  all  night  It  hurts  me.  My  arm  has  been  crooked  ever 
since.  My  chest  hurts  me  when  I  am  exhausted  carrying ' 
iron  in  these  ladles." 

The  only  cause  appellant  assigns  for  a  reversal  of  the 
judgment  ia  that  "the  damage  assessed  by  the  verdict  is 
excessive." 

1.  The  jury  were  authorized  to  fix  such  sum  as  would 
compensate  the  appellee  not  only 'for  loss  of  time,  biit  for 
pain,  mental  anguish,  permanent  disability,  if  any,  and  to 
**take  into  account  the  peril,  if  any  there  was,  to  plaintiff's 
life." 

2.  The  appellee's  damage  was  fixed  by  the  jury  at  $200. 
The  court  rendered  judgment  upon  this  verdict,  which  does 
not  seem  to  this  court  to  be  excessive. 

Judgment  affirmed. 
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HoosiER  Construction  Company  v.  National 
Bank  of  Commerce  of  Seattle. 

[No.  4,875.     Filed  April  7.  1905.] 

1.  Action. — Legal  or  Equitable. — Contracts. — Account. — An  action  bj 
an  asslsrnee,  on  his  assignor's  contract,  or  on  an  account  for  money 
due  under  such^  contract,  unless  otlier  facts  are  alleged  therein  which 
are  cognizable  only  in  a  court  of  equity,  is  an  action  at  law,  and  is 
triable  by  jury,     p.  272. 

2.  Pleading. — Complaint. — Legal  or  Equitable  Action. — How  Deter- 
mined.— Whether  a  complaint  states  an  action  at  law  or  in  equity 
must  be  determined  by  the  general  character  of  the  pleading,  and  not 
by  isolated  averments,    p.  274. 

3.  Same. — Complaint. — Substance. — Form. — Under  the  Indiana  code 
of  practice  the  nature  of  the  cause  of  action  is  determined  by  the  sub- 
stance of  the  complaint,  and  not  by  its  form.    p.  275. 

4.  CoNTEACTS. — Action  on. — Legal  or  Equitable. — ^An  action  for  the 
balance  due  under  a  violated  contract,  the  remedy  at  law  being  ade- 
quate, is  not  cognizable  in  a  court  of  equity,     p.  276. 

5.  Action. — Legal  or  Equitable. — Complaint. — Prayer. — An  action  for 
a  balance  due  under  a  violated  contract  is  cognizable  at  law,  even 
though  the  account  is  complicated  and  the 'prayer  of  the  complaint 
asks  for  an  accounting,     p.  276. 

6.  Account. — ** Mutual.'' — What  Is. — ^**Mutual  accounts,"  as  spoken  of 
in  equity,  do  not  include  accounts  consisting  of  charge  on  one  side  and 
payments  on  the  other,     p.  278. 

7.  Appeal  and  Ebbob. — Weighing  Evidence. — ^The  Appellate  Court 
can  not  weigh  conflicting  evidence  in  a  case  triable  by  a  jury.     p.  280. 

From  Superior  Court  of  Marion  County  (58,06(J)  ;  Vin- 
son Carter,  Judge. 

Action  by  the  National  Bank  of  Commerce  of  Seattle 
against  the  Hoosier  Construction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Hawhins  &  Smith,  for  appellant 

Louis  Newherger,  Clarence  E.  Weir,  diaries  W.  Rich- 
ards, Lawrence  B.  Davis,  Milton  L.  Simon  and  AlbeH 
Asche,  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and  recovered  a 
judgment  against  appellant  for  $988.73.    The  issues  were 
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joined  on  the  complaint  and  answer,  but,  as  no  question  is 
presented  under  the  assignment  questioning  the  sufficiency 
of  the  pleadings,  they  will  only  be  referred  to  in  the  course 
of  the  opinion  so  far  a3  it  is  necessary  to  determine  the 
nature  of  the  action. 

It  is  earnestly  contended  by  appellant  that  this  is  a  suit 
in  equity,  and  hence  triable  by  the  court,  while  on  the  other 
hand  it  is  insisted  that  it  is  a  suit  at  law,  and  triable  by  a 
jury,  if  a  jury  had  been  demanded.    We  will  first  determine 
the  question  upon  which  these  contentions  are  made.     It 
ought  not  to  be  difficult  to  determine  from  a  complaint 
whether  it  seeks  legal  or  equitable  relief,  or  both,   and 
therefore  we  must  look  to  the  complaint  in  this  case  to  de- 
termine its  character.    On  the  19th  day  of  January,  1896, 
the  appellant  entered  into  a  written  contract  with  tlie  Adas 
Lumber  Company,  and  the  basis  of  this  action  arises  under 
that  contract    Under  said  contract  the  Atlas  Lumber  Com- 
pany agreed  to  furnish  to  the  appellant  a  large  quantity  of 
cedar  blocks  for  paving  streets  in  the  city  of  Indianapolis; 
and  it  is  shown  by  the  averments  of  the  complaint  that  it 
carried  out  its  contract,  so  far  as  it  was  carried  out,  dur- 
ing the  year  1896,  and  in  about  two  years  after  the  comple- 
tion of  the  contract  on  its  part  it  assigned  its  account  grow- 
ing out  of  the  contract  against  appellant  to  appellee.  It  would 
seem,  from  a  fair  construction  of  the  instrument  of  assign- 
ment, that  the  contract  itself  was  not  assigned,  for  it  is  stated 
in  the  complaint  that  the  Atlas  Lumber  Company  "does 
hereby  sell,  assign,  transfer  and  set  over  unto  said  National 
Bank  of  Commerce*  of  Seattle,  its  successors  and  assigns, 
all  claim  and  demand  of  said   Atlas  Lumber  Company 
against  the  Hoosier  Construction  Company  of  Indianapolis, 
Indiana,  for  paving  blocks  sold  and  contracted  to  be  sold  by 
said  Atlas  Lumber  Company  to  said  Hoosier  Construction 
Company,  and  all  claim  and  demand  of  every  kind  and 
nature  which  said  Adas  Lumber  Company  has  against  said 
Hoosidr  Construction  Company,  arising  out  of,  or  in  any 
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way  connected  with,  that  certain  contract  between  said  Adas 
Lumber  Company  and  said  Hoosier  Construction  Company, 
relating  to  the  sale  of  paving  blocks,  which  said  contract  is 
dated  January  19,  1896,  and  all  other  claim  or  demand  of 
every  nature  which  said  Atlas  Lumber  Company  has  against 
said  Hoosier  Construction  Company."  Both  the  original 
contract  and  the  assignment  thereunder  are  made  exhibits 
to  the  complaint.  The  allegations  of  the  complaint  relative 
to  this  assignment  are  in  harmony  with  the  terms  of  the 
assignment  itself. 

1.  So  far  as  the  character  of  the  action-  is  concerned,  it 
can  make  little,  if  any,  difference  whether  the  action  is  upon 
the  contract  or  on  the  account  due  appellee  by  virtue  of  the 
assignment,  for  in  either  event  it  seeks  to  recover  a  balance 
due  to  the  assignee,  and  such  an  action  isixiable  on  the  law 
side  of  the  court,  and  therefore  triable  by  a  jury,  if  a  de- 
mand for  one  is  made,  unless  the  complaint  by  specific  alle- 
gation injects  into  the  action  some  matter  or  matters,  of 
which  a  court  of  equity  has  exclusive  jurisdiction.  The 
complaint,  as  we  construe  it,  seeks  to  recover  from  the  appel- 
lant a  balance  of  $5,000  alleged  to  be  due  under  the  con- 
tract since  October,  189ff,  for  a  large  quantity  of  cedar 
blocks  sold  to  the  appellant  under  the  contract  exhibited 
with  the  complaint*  This  contract  provided  the  manner  in 
which  payments  should  be  made  by  the  appellant  A  part 
of  the  contract  price  was  to  be  paid  through  drafts  accom- 
panying the  several  bills  of  lading.  Appellant  was  to  pay 
the  freight  at  this  end  of  the  line,  and  was  to  be  given  credit 
upon  its  account  for  the  several  amounts  of  freight  thus  paid. 
The  complaint  shows  the  total  amount  of  the  contract  price 
of  the  blocks  furnished  to  appellant,  and  also  gives  in  detail 
the  amount  of  payments  made  by  appellant  on  the  contract, 
and  for  which  it  has  credit  After  stating  the  whole  indebt- 
edness covered  by  the  contract,  the  complaint  contains  the 
following  allegations:  "Against  which  said  defendant  is 
entitled  to  credit  for  $21,065.65,  being  the  aggregate  amount 
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of  all  drafts  honored  and  paid  by  said  defendant,  as  pro- 
dded in  the  contract  aforesaid,  and  for  some  further  sum 
paid  by  said  defendant  for  freight  upon  blocks  aforesaid, 
which  sum  can  not  be  stated,  because  it  is  unknown  to  plain- 
tiff or  its  officers,  and  is  known  to  defendant  and  its  officers, 
and  which  sum  can  be  ascertained  only  by  and  with  the  aid 
of  this  honorable  court  And  defendant  asserts  other 
counterclaims  and  setroffs,  the  particulars  of  which  pretenses 
are  unknown  to  plaintiff;  and  plaintiff  denies  that  there  are 
any  other  setroffs  or  counterclaims,  and  alleges  that  after 
making  all  deductions,  and  allowing  all  credits,  counter- 
claims and  set-offs,  proper  to  be  made  and  allowed,  there  is 
owing  to  plaintiff  from  defendant  a  balance  amounting  to 
about  $5,000,  which  became  due  October  1,  1896,  when  said 
defendant  completed  work  upon  the  payments  [pavements] 
aforesaid,  which  is  now  wholly  unpaid,  and  payment  of 
which  has  been  unreasonably  delayed."  The  prayer  of  the 
complaint  is  as  follows:  "Wherefore  plaintiff  prays  that  an 
accounting  of  the  matters  herein  set  forth  be  taken  for  judg- 
ment against  defendant  for  $6,000,  and  all  other  proper 
relief." 

As  above  stated,  appellant  contends  that  this  is  a  suit  in 
equity,  and  under  section  eight  of  the  act  of  March  9,  1903 
(Acts  1903,  p.  338),  if  required  by  the  assignment  of  error, 
it  is  the  duty  of  the  court  to  weigh  and  consider  the  evidence. 
So  much  of  that  section  as  is  necessary  to  present  the  ques- 
tion now  under  consideration  is  as  follows :  "In  all  cases 
not  now  or  hereafter  triable  by  a  jury,  the  Supreme  and 
Appellate  courts  shall,  if  required  by  the  assignment  of 
errors,  carefully  consider  and  weigh  the  evidence  and  ad- 
missions heard  on  the  trial  when  the  same  is  made  to  appear 
by  a  bill  of  exceptions  setting  forth  all  the  evidence  given  in 
the  cause,  and  if  on  such  appeal  it  appears  from  all  the  evi- 
dence and  admissions  that  the  judgment  appealed  from  is 
not  fairly  supported  by,  or  is  clearly  against  the  weight  of 
Vol.  35—18 
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the  evidence,  it  shall  be  the  duty  of  such  court  to  award  judg- 
ment according  to  the  clear  weight  of  the  evidence/'  etc. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial,  and  one  of  the  reasons  assigned  for  a 
new  trial  is  that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence. 

2.  Referring  to  the  action  as  made  by  the  complaint, 
counsel  for  appellant  say :  "The  action  is  clearly,  by  every 
allegation  and  prayer,  one  for  an  accounting.  Such  an 
action  is  an  equitable  proceeding,  and  is  not  triable  by  a 
jury.  In  truth,  every  action  for  an  accounting  must,  in  the 
nature  of  things,  be  founded  upon  some  right  in  the  nature 
of  an  account,  claim  or  contract  in  which  money  is  due,  and 
it  is  the  prayer  and  demand  for  an  accounting  that  takes  it 
out  of  the  law  and  into  equity."  As  contrary  to  this  view, 
counsel  for  appellee  assert  that  the  complaint  simply  makes 
a  plain  action  at  law  to  recover  a  balance  due  under  the  con- 
tract, and  that  it  does  not  possess  any  element  of  equitable 
relief.  The  rule  in  this  State  is  that  the  nature  of  an  action 
must  be  determined  from  the  general  character  and  scope  of 
the  pleading,  disregarding  isolated  and  detached  all^a- 
tions  not  essential  to  the  support  of  its  main  theory.  Mour 
nett  V.  Turpie  (1892),  132  Ind.  482. 

We  should  therefore  address  ourselves  to  the  correct  solu- 
tion of  this  inquiry :    What  is  the  nature  of  this  action,  as 
gleaned  from  the  general  character  and  scope  of  the  com- 
plaint?    Suppose  that  plaintiff  had  sued  to  recover  the 
entire  amount  of  the  indebtedness  .covered  by  the  contract, 
without  having  said  anything  in  his  complaint  upon  the  sub- 
ject of  credits.     Could  it  be  doubted  for  a  moment  that,  if 
such  had  been  the  case,  it  would  have  been  a  plain  action  at 
law  to  recover  a  debt  ?    In  such  case  appellant  could  hare 
had  all  of  its  rights  determined  by  an  answer  in  denial  and 
a  plea  of  payment,  for  under  the  latter  plea  it  would  have 
been  entitled  to  show  all  the  credits  to  which  it  was  entitled, 
either  by  the  acceptance  and  payments  of  drafts  accompany- 
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ing  bills  of  lading,  or  the  payment  of  any  other  amounts 
covered  by  the  contract.  The  only  difference,  it  seems  to  us, 
between  an  action  of  that  character,  where  the  complaint 
made  no  mention  of  credits,  but  counted  upon  the  entire 
amount  due  under  the  contract,  and  a  case  of  the  character 
made  by  the  complaint  here,  is  simply  that  the  complaint 
before  us  sets  out  all  the  credits  to  which  appellant  was  en- 
titled, and  which  was  within  its  own  knowledge,  and  alleges 
that  appellant  is  entitled  to  other  credits,  the  aggregate 
amount  of  which  it  does  not  know,  but  which  is  solely  within 
the  knowledge  of  appellant  Here  the  pleader  admits  that 
the  credits  specified  in  the  complaint  and  those  to  w^hich  ap- 
pellant is  entitled  will  reduce  the  demand  to  about  $5,000, 
and  asks  the  court  to  render  judgment  for  the  residue,  after 
taking  an  account  of  such  credits  as  the  evidence  might 
show  appellant  was  entitled  to. 

3.  Under  our  code  practice,  where  there  is  no  distinction 
in  pleading  between  actions  at  law  and  suit^  in  equity,  and 
but  one  form  of  action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  of  private  wrongs,  the  char- 
acter of  the  action  must  of  necessity  be  determined  by  the 
substance  of  the  complaint,  and  not  by  its  form.  The  only 
matter  in  the  complaint  which  has  even  the  semblance  of  an 
attempt  to  bring  the  case  within  the  equity  jurisdiction  of 
the  court  is  that  part  of  the  prayer  which  asks  tliat  ^^an 
account  of  the  matters  herein  set  forth  be  taken." 

Counsel  for  appellant,  in  their  brief,  say:  "Whether 
the  action  is  founded  on  a  contract,  or  on  an  assigned  ac- 
count or  claim  which  arose  thereunder,  it  would  be  triable 
by  a  jury,  unless  such  right  is  taken  away  by  some  other 
allegation,  prayer  or  demand  in  the  pleading  which  makes 
the  action  an  action  in  equity  instead  of  an  action  at  law." 
They  therefore  plant  themselves  upon  this  plain  proposi- 
tion :  That  where  a  plaintiff  sues  to  recover  for  goods  sold 
and  delivered,  confessedly  triable  by  a  jury,  that  such  rem- 
edy at  law,  thotigh  '''plain,  adequate  and  complete,"  is  taken 
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away,  and  the  suit  becomes  one  of  equitable  cognizance, 
simply  on  account  of  the  fact  that  by  the  prayer  of  the  com- 
plaint, among  other  things,  it  is  asked  that  an  account  be 
taken  of  all  the  payments  made  by  the  defendant^  and  for  a 
judgment  for  the  balance  found  to  be  due. 

4.  This  is  not  a  case  of  complicated  accounts  running 
through  a  number  of  years,  or  embracing  large  sums  of 
debits  and  credits,  but  it  is  simply  an  action  growing  out  of 
a  violation  of  a  contract^  where  one  party  claims  a  large  bal- 
ance due  and  the  other  party  claims  to  the  contrary.  If 
there  is  an  adequate  remedy  at  law,  by  which  the  rights  of 
the  parties  to  this  action  may  be  determined,  then  it  is  not 
an  action  of  equitable  cognizance. 

In  the  case  of  Fowle  v.  Lawrason  (1831),  5  Pet  495,  8 
L.  Ed.  204,  an  attempt  was  made  by  allegations  in  the  bill 
to  bring  the  case  on  the  equity  side  of  the  court,  but  the  bill 
was  dismissed  on  the  ground  that  there  was  a  plain  and  ade- 
quate remedy  at  law. 

In  the  case  of  Root  v.  Railway  Co.  (1881),  105  XT.  S. 
189,  212,  26  L.  Ed.  975,  it  was  held  that  wherever  a  court  of 
law  is  competent  to  take  cognizance  of  a  right,  and  has 
power  to  proceed  to  judgment^  and  where  such  court  affords 
a  plain,  adequate  and  complete  remedy,  without  the  aid  of 
a  court  of  equity,  the  plaintiff  must  proceed  at  law,  because 
the  defendant  has  a  constitutional  right  to  a  trial  by  jury, 
and  in  such  cases  relief  will  be  denied  in  equity,  though  the 
question  was  not  raised  by  the  defendants  in  their  pleadings, 
nor  suggested  by  the  counsel  in  their  arguments. 

5.  Counsel  for  appellant^  in  their  brief,  say:  ^'Actions 
praying  an  accounting,  as  tliis  complaint  does,  are  clearly  of 
equitable  jurisdiction  wherever  the  accounts  are  complicated 
and  are  drawn  into  equity  by  such' an  allegation  as  that  con- 
tained in  this  complaint,  and  this  upon  no  other  ground 
than  the  fact  that  the  accounts  are  complicated."  In  sup- 
port of  this  proposition,  counsel  have  cited  the  following 
cases:     Palmer  Steel,  eie.^  Co.  v.  Heat,  Light,  etc.,  Co, 
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(1903),  160  Ind.  232;  Field  v.  Brovm  (1896),  146  Ind. 
293;  Terre  Haute,  etc.,  R.  Co.  v.  Stwte,  ex  rel.  (1902),  159 
ind.  438;  Toums  v.  Smith  (1888),  115  Ind.  480;  Bowen  v. 
State,  ex  rel.  (1889),  121  Ind.  235;  McBride  v.  Stradley 
(1885),  103  Ind.  465, 468 ;  Fenno  v.  Primrose  (1902),  116 
Fed.  49;  Ounnv.  Brinkley,  etc.,  Mfg.  Co.  (1895),  66  Fed. 
382, 13  C.  C.  A.  529 ;  Pacific  Railroad  v.  Atlantic,  etc.,  R. 
Co.  (1884),  20  Fed.  277 ;  Crossley  v.  City  of  New  Orleans 
(1884),  20  Fed.  S62 ;  Kilboum  vi  Sunderland  (1889),  130 
U.  S.  505,  32  L.  Ed.  1005,  9  Sup.  Ct  594.  The  examina- 
tion of  these  authorities  has  led  us  to  the  conclusion  that 
they  do  not  support  the  asserted  proposition  of  appellant 
The  case  of  Palmer  Steel,  etc.,  Co.  v.  Heat,  Light,  etc.,  Co., 
supra,  was  clearly  a  suit  of  equitable  cognizance,  and  so  de- 
dared  by  the  Supreme  Courts  upon  the  sole  ground  that  the 
complaint  asked  for  a  reformation  of  a  contract,  and  there- 
fore it  is  not  authority  here. 

The  case  of  Field  v.  Brovm,  supra,  is  not  in  point,  for 
there  the  complaint  was  in  three  paragraphs,  the  second 
and  third  of  which  involved  matters  cognizable  only  in  a 
court  of  equity.  And  even  in  that  case^  upon  the  question 
of  complicated  accounts,  the  court  said :  "We  do  not  think, 
however,  that  the  dividing  line  between  causes  or  defenses  of 
equitable  and  those  of  legal  cognizance  is  to  be  ascertained 
by  counting  the  items  of  account  subject  to  inquiry.  If  an 
accounting  is  necessary  or  desirable,  by  reason  of  the  compli- 
cated condition  of  the  transactions  in  dispute,  an  appeal  may 
he  made  to  the  equitable  jurisdiction  of  our  courts,  either  by 
complaint  or  cross-complaint,  seeking  such  relief.  But  it 
has  never,  in  this  State,  been  deemed  a  cause  for  equitable 
relief  that  one  may  set  forth  an  account  of  numerous  items. 
As  early  as  Cummins  v.  White  [1837],  4  Blackf.  356,  it  was 
held  that  Equity  has  no  jurisdiction  over  accounts,  however 
numerous  and  important  the  charges,  where  there  is  no 
mutuality  of  dealing,  and  discovery  is  not  required ;  but  law 
has.'     That  there  should  appear  affirmatively  some  cause  for 
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equitable  relief,  independently  of  the  presentation  of  numer- 
ous items  of  account,  before  the  equity  side  of  the  court  will 
be  opened  to  entertain  the  question  is  manifest." 

In  the  case  of  Cummins  v.  White,  supra,  cited  in  the 
above  quotation,  it  is  said :  "In  matters  of  account  which 
are  mutual  and  complicated,  or  where  a  discovery  is  re- 
quired, or  a  multiplicity  of  suits  will  be  avoided,  or  the 
remedy  at  law  is  not  full  and  adequate,  or  fraud,  accident, 
or  mistake  is  connected  with  the  subject,  equity  has  jurisdic- 
tion. On  the  contrary  where  none  of  these  characteristics 
are  present,  the  mutual  dealings  of  parties  result  in  causes 
of  action,  or  matters  of  set-off,  or  other  defense,  cognizable 
only  at  law." 

6.  In  this  connection,  especially  in  view  of  what  was 
said  in  the  case  last  cited,  it  is  important  to  understand  what 
is  meant  by  the  expression  "mutual  account"  In  the  case 
of  Prenatt  v.  Ilunyon  (1859),  12  Ind.  174,  it  was  held  that 
where  the  items  of  an  account  are  all  on  one  side,  there  being 
none  on  the  other  side,  except  credits  of  payment,  the  ac- 
count is  not  mutual,  open  and  current  In  1  Cyc.  Law  and 
Proc.,  424,  it  is  said :  "No  such  complication  of  accounts 
is  shown  as  to  justify  equitable  interference  where  the  ac- 
count consists  merely  of  matters  of  charge  on  the  one  side 
and  payments  of  set-off  on  the  other,  where  no  discovery  is 
necessary  or  proper.  This  is  i|pon  the  principle  that  such 
accounts  are  not  mutual  within  the  meaning  of  the  term 
when  applied  to  the  independent  jurisdiction  of  a  court  of 
equity  over  mutual  accounts." 

It  would  seem  that  theee  expositions  of  what  is  required 
to  constitute  mutual  accounts  would  take  this  case  out  of 
tliat  catalogue,  for  here  there  were  sales  of  cedar  blocks  from 
the  appellee's  assignor  to  the  appellant  on  the  one  side,  and 
payments  of  drafts,  freights,  etc.,  operating  as  credits,  on 
the  other  side.  There  is  nothing  in  the  complaint  or  else- 
where in  the  record  which  discloses  that  the  appellant  sold  to 
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appeUee  or  its  assignor  anything  whatever,  and  hence  there 
could  be  no  mutual  account. 

Eeferring  again  to  the  cases  cited  and  relied  upon  by  ap- 
pellant, it  is  important  to  note  their  character,  and  vhat 
they  decide.  In  the  case  of  Towns  v.  Smith,  supra,  the 
action  was  to  recover  a  personal  indebtedness  and  to  set 
aside  as  fraudulent  a  conveyance  of  real  estate.  The  action 
was  therefore  of  equitable  cognizance.  The  case  of  Bowen 
V.  State,  ex  rel.,  supra,  does  not  throw  any  light  upon  the 
proposition  for  which  appellant  contends,  because  that  case 
also  involved  the  question  of  the  fraudulent  conveyance  of 
real  estate.  McBride  v.  Stradley,  supra,  is  not  in  point, 
for  that  was  an  action  between  partners  for  an  accounting, 
therefore  cognizable  in  a  court  of  equity.  The  case  of  Ounn 
V.  Brinkley,  etc.,  Mfg.  Co.,  supra,  does  not  sustain  appel- 
lants position,  for  the  reason  that  in  that  case  there  was  a 
running  account  embracing  more  than  five  hundred  items 
extending  over  a  period  of  six  years,  and  these  were  com- 
plicated by  fraudulent  entries  and  omissions  by  a  deceased 
partner  of  the  firm.  In  that  case  it  was  simply  held  that, 
the  Federal  Court  having  no  power  to  order  a  reference, 
an  action  at  law  for  the  balance  due  would  be  an  inadequate 
remedy,  and  that  the  case  was  within  the  jurisdiction  of  a 
court  of  equity. 

Appellant  relies  upon  the  case  of  the  Terre  Hauie,  etc, 
B.  Co.  V.  State,  ex  rel.,  supra,  to  support  its  contention  that 
this  was  a  suit  for  an  accounting,  and  consequently  cogniz- 
able in  a  court  of  equity,  A  careful  consideration  of  that 
case  fails  to  lead  us  to  this  conclusion.  There  the  suit  was 
brought  for  an  accounting  for  money  supposed  to  be  due  the 
State  under  a  contract  with  the  railroad  company,  of  many 
years'  standing.  By  that  contract  it  was  urged  that  the  rail- 
road company  had  agreed  to  pay  to  the  State  a  certain  per 
cent  of  its  earnings.  The  State  thereupon  proceeded  by  a 
bill  both  for  discovery  and  an  accounting,  for  it  was  impos- 
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sible  to  make  out  its  case  except  through  an  investigation  of 
the  books  of  the  company.  Upon  this  ground  the  court  very 
properly  referred  the  matter  to  a  master  to  take  the  evidence 
and  report  his  findings,  and  the  Supreme  Court  sustained 
that  action  of  the  trial  court  What  was  decided  in  that  case 
does  not  lend  aid  to  appellant's  position.  We  have  examined 
all  the  other  cases  cited  by  appellant,  and  we  have  reached 
the  conclusion  that  neither  those  to  which  we  have  referred 
nor  the  remaining  ones  support  appellant's  contention.  We 
do  not  deem  it  important  to  review  them  further. 

An  examination  of  the  record  in  this  case  discloses  the  un- 
disputed fact  that  there  were  only  five  items  in  litigation 
about  which  there  was  any  dispute.  These  matters  in  dis- 
pute involve  questions  of  damages,  and  can  only  operate,  if 
allowed,  as  credits  against  the  amount  which  was  .found  to 
be  due  appellee.  A  question  of  this  character  is  exclusively 
within  the  province  of  a  jury,  if  a  jury  should  be  demanded 
at  Jthe  trial.  These  five  items  were  not  disputed  on  the 
groimd  of  their  several  amounts.  If  the  appellant  was  liable 
for  the  rejected  car-load  of  blocks,  the  amount  of  such  liabil- 
ity was  fixed,  and  there  was  no  dispute  about  it  And  the 
same  rule  applies  to  the  item  of  interest,  and  to  every  other 
disputed  item. 

Qur  ultimate  conclusion  is  that  there  is  no  question  of 
complicated  accounts  involved  in  this  appeal,  and  no  facts 
charged  in  the  complaint  from  which  it  can  be  adjudged  that 
this  is  a  suit  in  equity,  and  we  are  firmly  of  the  opinion  that 
it  is  an  action  at  law,  and  therefore  must  be  tried  and  de- 
termined upon  the  law  side  of  the  court  and  by  the  rules 
pertinent  thereto. 

7.  Having  reached  this  conclusion,  and  the  cause  hav- 
ing been  tried  by  the  court,  our  next  inquiry  is  to  determine 
whether  the  evidence  is  sufficient  to  sustain  the  find- 
ing. There  is  ample  evidence  in  tlie  record  to  support  the 
conclusion  reached  by  the  trial  court,  and,  as  we  can  not 
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weigh  the  evidence,  we  can  not  disturb  the  finding  where 
there  is  evidence  to  support  it. 

A  careful  consideration  of  every  question  discussed  by 
counsel  leads  us  to  the  conclusion  that  the  trial  court  reached 
the  correct  result 

Judgment  -affirmed. 

Comstock,  C.  J.,  Robinson,  P.  J.,  Roby  ind  Myers,  JJ., 
concur.    Black,  J.,  dissents. 


Indianapolis  Street  Railway  Company  v. 
Haverstick. 

[No.  5,195.     Filed  April  18,  1905.] 

1.  Tbiax. — Instructions, — Street  Railroads, — Contrihutorp  Negligence. 
' — ^There  is  no  error  in  instructing  the  jury  that  a  passenger  on  a 
street  railroad  is  not  guilty  of  contributory  negligence  as  a  matter  of 
law  because  of  riding  on  the  running-board  of  a  crowded  car.    p.  284. 

2.  Same. — Instructions, — Compromise, — ^An  instruction  that,  to  sus- 
tain the  plea  of  compromise  and  settlement,  it  must  appear  that  de- 
fendant made  a  distinct  proposition  of  settlement  and  plaintiff  ac- 
cepted it,  is  not  misleading  where  the  plea  showed  that  defendant 
made  the  first  offer,  and  where  in  another  instruction  the  jury  were 
told  that,  to  sustain  such  plea,  it  made  no  difference  who  made  the 
offer,    p.  285. 

3.  Same. — Compromise  and  Settlement, — Burden  of  Proof, — CJompro- 
mSse  and  settlement  is  an  affirmative  defense  and  the  burden  of  proof 
ia  on  the  one  alleging  it.    p.  286. 

4.  Same. — Instructions, — Burden  of  Proof, — An  instruction  that,  to 
sustain  defendant's  plea,  '*it  must  clearly  appear"  that  a  certain  fact 
was  established,  is  not  misleading  where  in  another  instruction  the 
jury  wefre  told  that  defendant  must  establish  such  fact  "by  a  prepon- 
derance of  the  evidence,"  and  in  another  instruction  it  was  properly 
explained  what  was  meant  by  a  "preponderance  of  the  evidence." 
p.  286. 

5.  Evidence. — Personal  Injuries, — Expressions  of  Pain. — Expressions 
of  pain  are  admissible  in  evidence  in  personal  injury  ca^es.     p.  287. 

6.  Same. — Street  Railroads, — Passenger. — Reason  for  Riding  on  Run- 
ning-hoard.— In  a  persona]  injury  case,  where  plaintiff's  contributory 
negligence  in  riding  on  the  running-board  of  the  defendant's  street  car 
is  an  issue,  plaintiff's  testimony  that  the  car  was  so  crowded  that  it 
was  impossible  to  get  a  seat  is  admissible  to  show  the  reason  for  so 
riding,    p.  288. 
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7.  Evidence. — Negligence, — Damages, — Medical  Services. — Payment, — 
Whether  plaintiff  has  paid  all,  a  part  or  none  of  his  doctors'  bills  is 
immaterial  in  a  personal  injury  case.    p.  289. 

From  Morgan  Circuit  Court;  Oeorge  W.  Grubbs,  Special 
Judge. 

Action  fey  James  M.  Haverstick  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plaintiff 
on  a  verdict  for  $700,  defendant  appeals.    Affirmed. 

F.  Winter,  W.  H.  Latta  and  Oscaa-  Matthews,  for  appel- 
lant 

David  E.  Watsov,  Homer  L,  McGinnis,  Wilson  S.  Doan 
and  Cho/rles  J.  Orbison,  for  appellee. 

Wiley,  J. — Appellee  recovered  a  judgment  against  appel- 
lant for  injuries  sustained  by  him  while  he  was  a  passenger 
on  one  of  its  cars  in  the  city  of  Indianapolis.  His  com- 
plaint was  in  one  paragraph,  to  which  an  answer  in  two 
paragraphs  was  filed. 

Two  errors  are  assigned:  (1)  That  the  coinplaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  and 
(2)  that  the  trial  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial.  The  first  error  assigned  is  waived  by 
appellant's  failure  to  discuss  it  The  errors  relied  upon,  as 
presented  by  the  overruling  of  the  motion  for  a  new  trial, 
rest  upon  certain  instructions  given  by  the  court,  and  the 
admission  and  rejection  of  certain  evidence. 

The  accident  resulting  in  appellee's  injury  occurred  on 
Thirteenth  street,  in  the  city  of  Indianapolis,  where  appel- 
lant maintained  two  street  car  tracks  parallel  to  each  other, 
and  over  which  it  operated  cars.  The  complaint  avers  that 
appellant  had  taken  up  the  south  track,  from  a  point  near 
where  Thirteenth  street  crosses  the  Lake  Erie  &  Western 
Railroad  Company's  tracks,  for  a  distance  of  about  two 
squares  east  of  said  crossing ;  that  appellant  had  provided  a 
temporary  switch,  whereby  the  cars  going  outward  were 
transferred  from  the  south  track  to  the  north  track,  and 
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when  so  transferred  they  ran  along  the  north  track  to  a 
point  where  the  south  track  was  not  torn  up,  and  where  the 
cars  ran  onto  the  south  track  by  means  of  another  switch. 
It  is  averred  in  the  complaint  that  the  car  upon  which  appel- 
lee was  riding  was  an  open  one,  with  the  seats  running  cross- 
wise, with  a  broad  running-board  or  step  upon  one  side,  said 
step  being  on  the  south  side  of  said  car  as  the  same  was  going 
eastward ;  that  when  appellee  took  said  car,  all  the  seats  were 
occupied;  that  persons  were  standing  between  the  seats; 
that  the  platforms  in  the  front  and  rear  were  occupied  when 
appellee  took  passage  thereon;  tliat  at  the  time  he  took 
passage  on  said  car,  there  were  some  twelve  or  fifteen  pas- 
sengers standing  upon  the  running-board.  It  is  further 
alleged  that  appellee  stood  upon  the  running-board  of  said 
car,  and  that  the  same  was  a  safe  place  to  ride  had  the  car 
been  operated  in  a  careful  and  prudent  manner ;  that  appel- 
lant invited  appellee  to  stand  upon  said  running-board,  and 
took  his  fare,  and  that  appellant  knew  there  was  no  other 
place  upon  said  car  that  appellee  could  take  passage ;  that 
appellant^  when  the  car  had  reached  the  crossing  of  Thir- 
teenth street  and  the  tracks  of  the  Lake  Erie  &  Western  Rail- 
road Company,  or  near  there,  suddenly,  negligently  and 
without  warning  turned  said  car  off  of  said  south  track  onto 
the  north  track ;  that  at  the  time  it  was  dark  and  impossible 
for  appellee  to  see.  It  is  further  averred  that  in  Thirteenth 
street,  just  south  of  the  north  track,  appellant  had  placed  a 
number  of  poles  upon  which  to  support  the  electric  wires, 
said  cars  being  propelled  by  electricity ;  that  said  poles  are 
placed  at  such  a  distance  that  only  about  a  six-inch  space  is 
between  them  and  a  moving  car.  It  is  then  averred :  "And 
plaintiff  says  that  it  was  dark  and  he  could  not  see  said  poles, 
and  that  this  defendant  suddenly  and  negligently  turned 
said  car  upon  said  north  track,  and  suddenly  and  negligently 
increased  the  speed  of  said  car  to  a  high  and  dangerous  rate, 
and  suddenly,  negligently  and  without  warning,  passed  one 
of  «said  poles,  negligently  hurling  the  body  of  this  plaintiff 
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against  one  of  said  poles."  The  answer  was  a  denial  and  an 
affirmative  plea  of  settlement  To  the  second  paragraph  of 
answer  a  reply  of  denial  was  filed. 

Of  the  several  instructions  given  by  the  court,  appellant 
predicates  error  only  upon  the  eighth  and  thirteenth.  These 
are  as  follows :  "(8)  (An  act  done,  or  a  failure  to  act  under 
such  circumstances  that  a  person  of  ordinary  care,  caution 
and  prudence  would  not  have  apprehended  danger  there- 
from, is  not  an  act  or  failure  to  act>  in  law,  as  would  amount 
to  contributory  negligence.  J  So  in  this  case,  if  you  find  from 
the  evidence  that  the  car  upon  which. plaintiff  took  passage 
was  full  of  passengers,  the  seats  being  all  filled,  that  after 
getting  on  said  car  he  stood  upon  the  running-board  of  said 
car,  holding  to  the  handholds  upon  the  said  car,  such  act  of 
so  riding  upon  said  running-board  of  said  car  would  not  con- 
stitute negligence  upon  his  part,  such  as  would  bar  a  recov- 
ery in  this  action."  "(13)  As  to  the  plea  of  compromise 
and  settlement  of  plaintiff's  cause  of  action  and  claim  for 
damages  in  this  action,  I  instruct  you  that  the  burden  is 
upon  the  defendant  to  prove  said  plea  of  settlement  and 
payment  by  a  preponderance  of  the  evidence.  To  sustain 
said  plea  of  settlement  and  payment  it  must  clearly  apj)ear 
that  a  definite  and  distinct  proposition  was  made  upon  the 
part  of  the  company  defendant,  which  proposition  in  its 
terms  was  accepted  by  the  plaintiff  in  settlement  and  adjust- 
ment of  his  claim  for  damages." 

1.  The  eighth  instruction  correctly  states  an  abstract 
proix)sition  of  law.  Marion  St.  R.  Co.  v.  Shaffer  (1894),  9 
Ind.  App.  486. 

In  Pomaski  v.  Grant  (1899),  119  Mich.  675,  78  K  W. 
891,  the  court  said :  "Error  is  assigned  on  an  instruction  to 
the  jury  that  it  was  not  negligence  for  the  plaintiff  to  ride 
on  the  nmning-board  of  this  car.  We  think,  in  view  of  the 
testimony  in  the  case,  there  was  no  error  in  this.  The  plain- 
tiff testified  that  the  car  was  full,  and  that  he  could  not  get 
inside,  and  this  testimony  was  not  disputed." 
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In  Graham  v.  McNeill  (1899),  20  Wash.  466,  55  Pac. 
631,  41  L.  R.  A.  300,  72  Am.  St  121,  it  was  held  that  it 
is  not  contributary  negligence,  as  a  matter  of  law,  for  a 
passenger  to  stand  on  the  platform,  when  the  cars  are  full, 
in  a  position  in  which  a  person  exercising  ordinary  care 
would  be  safe  if  the  train  was  run  in  a  careful  manner. 
To  the  same  effect  are  the  following  cases :  Pendergast  v. 
Union  R.  Co.  (1896),  41  N.  Y.  Supp.  927;  Metropolitan 
R.  Co,  V.  Snashall  (1894),  3  App.  D.  C.  420;  Cogswell  v. 
Wed  St.,  etc.,  R.  Co.  (1892),  5  Wash.  46,  31  Pac.  411; 
Clark,  Accident  Law  (St  R.),  §37;  Nellis,  Street  Surface 
Railroads,  p.  472. 

Upon  the  question  whether  appellee  was  guilty  of 
contributory  negligence,  the  court  fully  and  correctly  in- 
structed the  jury  in  its  seventh  and  ninth  instructions. 
These  instructions  were  applicable  to  the  evidence,  and  we 
can  not  believe  that  the  jury  was  misled  by  the  eighth  in- 
struction. 

2.  Appellant  insists  that  the  thirteenth  instruction  was 
prejudicial,  for  two  reasons :  "(1)  Because  the  court  said  it 
must  clearly  appear.  This  language  placed  on  the  appel- 
lant a  heavier  burden  than  the  law  imposes  in  proving  its 
defense.  (2)  Because  the  court  said  to  the  jury  that  there 
could  be  a  compromise  only  by  a  proposition  from  the  de- 
fendant and  its  acceptance  by  the  plaintiff.  Now  we  re- 
spectfully call  attention  to  the  fact  that  we  alleged  and 
proved  that  the  proposition  came  from  the  plaintiff  and  was 
accepted  by  the  defendant  In  other  words,  the  court  vir- 
tually ruled  out  the  whole  question  of  settlement''  The 
thirteenth  instruction  should  be  read  in  connection  with  the 
fourteenth.  So  much  of  that  instruction  as  is  pertinent  is  as 
follows :  "But  if  you  find  that  plaintiff  and  defendant  came 
to  an  arrangement  as  to  his  claim  for  damages;  that  plain- 
tiff agreed  to  accept  $200  in  full  settlement  of  his  claim ; 
that  defendant  accepted  said  offer,  and  offered  and  tendered 
plaintiff  said  sum  in  full  payment  of  his  claim  for  damages, 
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and  has  brought  said  sum  into  court  for  the  use  and  benefit 
of  plaintiff,  then  I  instruct  you  that  plaintiff  is  not  entitled 
to  recover  in  this  action  as  to  damages."  The  question  of 
settlement  between  appellant  and  appellee  is  presented  by 
the  second  paragraph  of  answer.  The  answer  avers  that  ap- 
pellant agreed  to  pay  appellee  $150  in  full  of  all  damages  he 
sustained,  and  that  the  latter  submitted  a  counter  proposi- 
tion that^  if  the  former  would  pay  him  $200,  he  would  ac- 
cept the  same  in  full  settlement.  It  is  then  alleged  that  ap- 
pellant accepted  appellee's  proposition,  offered  to  pay  him 
$200,  which  he  refused,  and  that  thereupon  it  brought  said 
sum  into  court  for  his  use  and  benefit.  So  it  appears  from 
the  answer  that  the  initial  step  looking  to  a  compromise  was 
taken  by  appellant  Instruction  thirteen  is  in  substantial 
harmony  with  the  answer,  and,  read  in  connection  with  the 
fourteenth,  was  not  misleading.  As  a  question  of  law,  it 
can  not  matter  from  whom  the  proposition  for  settlement 
came.  If  one  was  made  and  accepted,  it  constituted  a  con- 
tract, and,  in  the  absence  of  fraud,  was  binding  on  both 
parties.  Cartmel  v.  Newton  (1881),  79  Ind.  1 ;  Fairbanks 
V.  Meyers  (1884),  98  Ind.  92;  Brown  v.  Russell  &  Co. 
(1886),  105  Ind.  46. 

3.  The  question  of  settlement  was  an  affirmative  issue 
tendered  by  the  second  paragraph  of  answer,  and  the  burden 
of  proving  it  was,  as  the  court  told  the  jury,  upon  appellant 

4.  The  thirteenth  instruction  was  correct,  unless  the 
court  was  in  error  in  saying  to  the  jury  that  "it  must 
clearly  appear"  that  a  definite  proposition  was  made  and 
accepted.  In  this  instruction  the  jury  were  told  that  "the 
burden  is  upon  the  defendant  to  prove  said  plea  of  settle- 
ment and  payment  by  a  preponderance  of  the  evidence.'* 
In  another  instruction  the  court  properly  told  the  jury  what 
was  meant  by  the  expression  "preponderance  of  the  evi- 
dence." So  it  was  left  to  the  jury  to  determine,  from  a 
preponderance    of   the   evidence,    whether    appellant    had 
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established  the  defense  set  up  in   its  second  paragraph 
of  answer. 

In  the  case  of  Hart  v.  Niagara  Fire  Ins.  Co.  (1894),  9 
Wash.  620,  38  Pac.  213,  27  L.  R.  A.  86,  the  trial  court 
instructed  the  jury  that  before  they  could  find  the  existence 
of  a  certain  fact,  they  "should  be  satisfied  by  a  clear  pre- 
ponderance of  the  evidence."  In  disposing  of  the  instruc- 
tion, the  court  said:  "It  seems  to  us  that,  in  connection 
with  the  instructions  given  above,  the  phrase  'clear  pre- 
ponderance of  the  evidence'  amounts  to  nothing  more  than 
a  preponderance  of  evidence,  or  a  distinct  preponderance 
of  evidence,  which  would,  of  course,  be  necessary  to  a  ver- . 
diet,  as  it  must  be  a  distinct  preponderance  before  the 
preponderance  can  be  ascertained.  Construing  the  instruc- 
tions together,  we  think  the  jury  was  not  misled  by  the 
instructions." 

Construing  together  the  thirteenth  instruction  and  that 
part  of  the  fourteenth  above  copied  and  the  instruction  de- 
fining what  is  meant  by  the  expression  "preponderance  of 
evidence,"  we  do  not  think  that  the  jury  were  in  any  way 
misled  as  to  their  duty.  Neither  do  we  think  that  instruc- 
tion thirteen  placed  on  the  appellant  a  heavier  burden  than 
the  law  imposed  in  proving  its  defense.  As  applied  to  the 
evidence,  the  instructions  upon  the  question  of  compromise 
and  settlement  fairly  8tate<i  tlie  law,  and  were  not  preju- 
dicial to  appellant 

5.  It  is  next  contended  that  it  was  error  to  admit  evi- 
dence that  appellee  complained  of  pain  after  the  injury. 
Appellee's  wife  testified  that  he  complained  of  his  back  and 
hips  hurting  him.  The  admissibility  of  evidence  of  this 
character  is  no  longer  a  question  of  debate  in  this  jurisdic- 
tion. Of  the  many  cases  affirming  tliat  such  evidence  is 
admissible,  we  cite  only  the  following:  City  of  Alexandria^ 
V.  Young  (1898),  20  Ind.  App.  672;.  Peirce  v.  Jonos 
(1899),  22  Ind.  App.  163;  Carthage  Turnpike  Co.  v.  Avr 
drewB  (1885),  102  Ind.  138,  52  Am.  Rep.  653. 
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6.  The  next  question  for  our  consideration  is  whether 
it  was  error  to  permit  appellee  to  answer  the  follow- 
ing question :  ''Why  did  you  not  get  up  in  the  car  ?"  To 
this  question  he  made  the  following  answer :  "The  car  was 
so  crowded  that  it  was  impossible  for  me  to  get  there  before 
I  was  hurt"  The  only  reason  urged  why  this  evidence  was 
not  admissible  is  that  it  allowed  appellee  to  state  merely  a 
conclusion.  We  do  not  think  this  objection  is  well  taken. 
One  of  the  questions  at  issue,  and  which  the  jury  were 
called  upon  to  determine  from  the  evidence,  was  whether 
the  appellee  was  guilty  of  negligence  in  riding  upon  the 
running-board  of  the  car.  Appellee  in  his  complaint 
averred  that  appellant  invited  him  to  ride  on  its  car  by 
stopping  the  car  and  .taking  his  fare,  and  that  he  was  com- 
pelled to  ride  on  the  running-board  because  there  was  no 
room  elsewhere  in  the  car  or  on  the  platform  for  him  to 
ride.  These  averments  tendered  an  issuable  fact,  and  it 
was  proper  for  him  to  establish  such  fact  He  charged  that 
after  the  car  passed  from  the  south  to  the  north  track, 
which  brought  the  running-board  on  which  he  was  standing 
next  to  the  poles,  the  speed  of  the  car  was  suddenly  and 
negligently  increased  as  it  passed  one  of  said  poles,  thus 
inflicting  the  injuries  of  which  he  complains.  Appellee 
testified  that  the  passengers  on  the  car  said,  "Look  out  for 
the  poles,"  and  that  he  tried  to  get  between  the  seats  to 
avoid  them.  Under  the  circumstances  thus  detailed,  it  was 
proper  for  appellee  to  tell  why  he  did  not  get  up  into  the  car. 

In  Trumbull  v.  Donahue  (1903),  18  Colo.  App.  460,  72 
Pac.  684,  appellee  was  riding  upon  the  platform  of  a  car, 
and  while  there  got  his  hand  caught  in  the  door  of  the  car 
when  it  was  being  closed,  whereby  he  was  injured.  His 
excuse  for  being  on  the  platform  was  that  the  car  was  so 
crowded  he  could  not  get  in.  In  the  course  of  the  opinion 
the  court  said:  "We  think  an  all^ation  explanatory  of 
the  reason  why  the  plaintiff  was  riding  on  the  platform,  and 
not  in  the  car  was  proper,  and,  if  so,  he  had  the  right  to 
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prove  it  *  *  *  The  allegation,  as  well  as  the  evidence, 
concerning  the  crowded  condition  of  the  platforms  is  on 
the  same  footing.  It  explained  how  it  was  that  the  plaintiff 
was  compelled  to  occnpy  the  particular  place  on  the  platr 
form  he  did  and  incur  liability  to  the  very  injury  which  he 
received." 

So  far  as  the  evidence  complained  of  goes  it  is  intended 
to  disclose  a  reasonable  excuse  why  appellee  could  not  avoid 
the  danger  into  which  appellant  had  invited  him.  It  was 
not  error  to  admit  it 

7.  On  cross-examination,  appellee  testified  that  part  of 
his  "doctor  bills"  had  been  paid  and  part  of  them  had  not 
been  paid.  He  was  then  asked  the  following  question: 
^'Which  one  of  the  doctors  is  it  you  have  not  paid  ?"  Ap- 
pellee objected  to  this  question  on  the  ground  that  it  was 
not  cross-examination.  Whether  it  was  cross-examination 
or  not  can  make  no  difference.  If  the  question  was  a  proper 
and  pertinent  one,  the  refusal  to  permit  the  witness  to 
answer  it  would  not  be  reversible  error.  It  was  wholly  im- 
material, as  between  appellant  and  appellee,  whether  he  had 
paid  or  not  paid  the  doctors'  bills  incurred  in  the  treatment 
of  his  injuries.  If  he  had  paid  a  part  of  such  bills  and  a 
part  was  unpaid,  he  would  still  be  liable  for  those  unpaid. 
The  answer  to  the  question  propounded  could  not  possibly 
throw  any  light  upon  any  issuable  fact  in  the  case. 

Judgment  affirmed. 


HoEQER  V.  Citizens  Street  Railroad  Company. 

[No.  5,508.    Piled  April  19,  1905.] 

1.  Appeal  and  Ebbob. — Time  for  Taking  Appeal, — Where  judgment 
was  rendered  by  the  trial  court  on  October  26,  1903,  and  the  tran- 
script and  assignment  of  errors  filed  and  notice  of  appeal  issued  on 
October  26,  1904,  such  appeal  is  within  the  time  given  by  §645  Burns 
1901,  §633  R.  S.  1881,  the  rule  for  computing  the  time  being  to  ex- 
dnde  the  day  on  which  judgment  was  rendered  and  to  include  the  last 
day  of  the  time  given,    p.  290. 

Vol.  35—19 
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2.  Afpbai.  AifD  Bbbob. — Faca^tofi  Appeal. — Requi^ies. — ^Filiog  the 
transcript  and  assignment  of  errors  and  the  issuance  of  notice  to  the 
parties  perfects  an  appeal,  actual  service  of  such  notice  within  the 
year  as  fixed  by  §645  Burns  1901,  §633  R.  S.  1881,  not  being  neces- 
sary. Cohwm  V.  Whitaker  d  Ourrett  Lumber  Co.  (1895),  12  Ind. 
App.  340;   Bank  of  Wettfield  y.  Inman  (1892),  133  Ind.  287:   Bol' 

.  loran  y.  Midland  R.  Co.  (1891),  129  Ind.  274,  distinguished.  (Wiley, 
J.,  concurring.)    p.  290. 

From  Superior  Court  of  Marion  County  (54,163)  ;  John 
L.  McMaster,  Judge. 

Action  by  Lewis  E.  Hoeger  against  the  Citizens  Street 
Railroad  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Appellee  moves  to  dismiss  the  appeal. 
Motion  overruled. 

Frederick  W.  Cody,  for  appellant 
W.  H.  Latia,  for  appellee. 

CoMSTOCK,  C.  J. — 1.  Appellee  moves  to  dismiss  the  ap- 
peal in  this  case  upon  the  ground  that  it  was  not  taken 
within  the  time  limited  by  the  statute.  The  judgment  was 
entered  on  October  26,  1903,  and  transcript  and  assign- 
ment of  errors  filed  and  notice  of  appeal  issued  October  26, 
1904.  The  time  in  which  an  appeal  to  this  court  may  be 
taken  is  limited  to  one  year.  §646  Bums  1901,  §633  R.  S. 
1881.  The  time  is  computed  by  excluding  from  the  count 
the  day  on  which  judgment  was  rendered,  and  including  the 
last  day  of  the  time.  Nohle  v.  Murphy  (1867),  27  Ind. 
502;  State,  ex  rel,  v.  Thorn  (1867),  28  Ind.  306;  Byers  v. 
Hichmwn  (1871),  36  Ind.  359;  Wright  y.  Manns  (1887), 
111  Ind.  422.  The  transcript  and  assignment  of  errors 
were  filed,  therefore,  within  the  time. 

2.  But  it  is  argued  that  perfecting  an  appeal  within 
§645,  supra,  does  not  consist  simply  in  filing  a  transcript 
of  the  proceedings  and  asignment  of  errors  within  the  year, 
but  includes  also  the  issuing  of  notice  of  the  appeal  by  the 
clerk  of  the  court,  and  the  placing  of  the  notice  in  the  hands 
of  the  sheriff.      In  support  of  this  claim  appellee  cites: 
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1 , 

Cobum  V.  Whitaker  &  Garrett  Lumber  Co.  (1895),  12 
Ind.  App.  340;  Bank  of  Westfield  v.  Inman  (1892),,  133 
Ind.  287;  Holhran  v/ Midland  B.  Co.  (1891),  129  Ind. 
274. 

In  Cobum  v.  Whitaker  &  Oarrett  Lumber  Co.,  supra, 
judgment  was  rendered  on  the  5th  day  of  June,  1893,  and 
on  May  17, 1894,  a  transcript  and  assignment  of  errors  were 
filed  in  the  office  of  the  Clerk  of  the  Supreme  Court,  and 
nothing  further  was  done  until  September  13,  1894,  when 
the  appellant  caused  notice  to  be  issued  and  served  upon  ap- 
pellee's attorney  of  record.  The  court  said :  ^^The  statute, 
§645  Bums  1894  [§633  E.  S.  1881],  limits  the  time  in 
which  appeals  may  be  taken  to  this  court  to  within  one  year 
from  the  time  the  judgment  is  rendered.  The  appeal  must 
be  fully  perfected  within  that  time.  Tlie  filing  of  the  tran- 
script alone  within  that  time  is  not  sufficient  The  tran- 
script must  be  filed  and  notice  of  the  appeal  issued  to  the 
appellee  within  one  year  from  the  rendition  of  the  judg- 
ment Bank  of  Westfield  v.  Inman  [1892],  133  Ind.  287 ; 
Holloran  v.  Midland  B.  Co.  [1891],  129  Ind.  274." 

In  Bank  of  Westfield  v.  Inman,  supra,  upon  motion  to 
dismiss  the  appeal,  appellant  was  granted  leave  to  perfect 
the  same,  and  it  was  held  that  where  an  appellant  had  done 
all  that  the  law  required  of  him  in  perfecting  the  appeal, 
and  without  any  fault  on  his  part,  but  by  the  mistake  and 
inadvertence  of  the  clerk,  notice  of  the  appeal  was  not 
given  to  one  of  the  appellees  within  the  time  required  by 
law,  that  the  court  had  the  power  to  relieve  against  accident 
and  excusable  mistake  in  course  of  appeal. 

In  Holloran  v.  Midland  B.  Co.,  supra,  it  was  held  that  an 
appeal  not  taken  in  accordance  with  §650  Burns  1901, 
§638  R  S.  1881,  providing  for  appeals  in  term  time, 
required  notice  to  be  given;  that  §647  Bums  1901, 
§635  R.  S.  1881,  provides  that  a  part  of  several  coparties 
may  appeal,  but  in  such  cases  tliey  must  servo  no- 
tice of  the  appeal  upon  the  other  coparties,  and  file  proof 
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thereof  in  the  Supreme  Court;  that  where  a  part  of  several 
coparties  appeal  without  complying  with  §§647,  650,  swpfOf, 
the  defect  can  not  be  remedied  after  the  time  limited  for 
eflFecting  appeals  has  expired,  by  filing  in  the  Supreme  Court 
a  written  appearance  of  a  party  not  appealing,  and  his  re- 
fusal to  join  in  the  appeal.  These  cases  can  not  be  said  \o 
support  appellee's  claim.  Upon  the  other  hand,  it  has 
been  held  "That  the  filing  of  the  transcript  with  a  proper 
assignment  of  error  thereon  within  the  time  limited  for  tak- 
ing an  appeal  perfects  the  appeal  without  the  service  of  no- 
tice on  appellees."  Tate  v.  Hamlin  (1895),  149  Ind.  94; 
Harshman  v.  Armstrong  (1873),  43  Ind.  126;  Johnson  v^ 
Stephenson  (1886),  104  Ind.  368 ;  Wright  v.  Man/ns,  supra. 

The  last  cases  above  named  are  cited  in  Tate  v.  Hamlin, 
supra,  and  in  the  opinion  reference  is  made  to  Holloran  v. 
Midland  R.  Co.,  supra,  the  court  holding  that  it  is  not  in 
conflict  with  the  opinions  cited  in  the  case  then  under  con- 
sideration. The  rule  in  the  case  last  named  is  recognized  in 
John  V.  Farwell  Co.  v.  Newman  (1897),  17  Ind.  App. 
649,  and  in  Daugherty  v.  Broit^  (1898),  21  Ind.  App.  115. 
So  far  as  Cohurn  v.  Whitaker  &  Garrett  Lumber  Co.,  supra, 
appears  to  be  in  conflict  with  Taie  v.  Hamlin,  supra,  it  has 
ceased  to  be  the  law.  The  question  raised  by  the  motion, 
we  think,  has  been  decided  adversely  to  the  claim  of  ap- 
pellee. 

Motion  to  dismiss  appeal  overruled. 

Wiley  J. — I  concur  in  the  result  The  facts  in  this  case 
are  so  far  different  from  those  in  Cohurn  v.  Whitaker  & 
Garrett  Lumber  Co.,  supra,  that  I  do  not  think  the  two  cases 
are  in  conflict  upon  the  point  in  issue. 
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Marker  v.  City  of  Mishawaka  et  al. 

[No.  5,217.     Filed  April  19,  1905.] 

Pleading. —  Complaint. —  Municipal  Corporations. —  Negligence. —  Fel- 
low Servants. — ^A  complaint  against  a  municipal  corporation  and  a 
person  for  damages  for  personal  injuries,  which  alleges  that  plaintiff 
was  employed  by  defendants  to  assist  in  moving  gravel  from  a  lot, 
and  that  while  so  engaged  the  driver  of  a  wagon  in  which  plaintiff 
was  riding  drove  into  a  "dangerous,  hidden  and  unguarded  hole," 
causing  plaintiff's  injuries,  fails  to  state  a  cause  of  action  where  it 
is  not  alleged  that  such  driver  was  not  a  fellow  servant  and  that  such 
driver  had  no  knowledge  of  such  danger. 

From  St  Joseph  Circuit  Court;  Walter  A.  Funk,  Judge. 

Action  by  Daniel  Marker  against  the  City  of  Mishawaka 
and  another.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Davey,  Field  &  Case,  for  appellant 

E.  A.  Howard  and  Joseph  0.  Orr,  for  appellees. 

Robinson,  P.  J. — A  demurrer  was  sustained  to  appel- 
lant's complaint  asking  damages  for  personal  injuries,  and 
this  ruling  is  assigned  as  error. 

The  first  paragraph  of  complaint  is  against  both  appellees, 
and  avers  that  appellee  city  is  a  municipal  corporation ;  that 
appellant  was  employed  by  appellees,  and  was  engaged  in 
assisting  in  moving  gravel  from  a  lot,  for  the  purpose  of  re- 
pairing certain  streets;  that  the  appellees  ordered  him  to 
go  upon  the  lot,  on  a  vehicle,  to  remove  a  load  of  gravel 
therefrom ;  that  he  was  sitting  on  the  customary  seat  of  the 
wagon,  which  "was  driven  by  said  defendants,"  when  sud- 
denly one  of  the  front  wheels  dropped  into  a  "dangerous, 
hidden  and  unguarded  hole  or  excavation  which  had  been 
negligently  and  carelessly  allowed  to  remain  there  by  said 
defendants,"  whose  duty  it  was  to  keep  the  place  in  a-  rea- 
sonably safe  condition  in  which  to  work,  but  had  failed  so 
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to  do;  that  by  reason  of  the  dropping  of  the  wheel  into  the 
hole  he  was  thrown  to  the  ground  and  injured;  that  "said 
defendants"  had  negligently  "dug  a  dangerous  underground 
excavation  or  hole  to  the  depth  of  about  three  feet  and  from 
two  to  three  and  one-half  feet  long  and  from  six  to  twelve 
inches  wide ;"  that  the  hole  "was  of  hidden,  concealed,  un- 
dermined and  latent  character,  and  that  said  earth,  gravel, 
soils  or  other  substances  covering  and  surrounding  said  ex- 
cavation were  of  the  same  general  appearance  as  the  sur- 
face" of  the  rest  of  the  ground';  that  appellant  had  no  knowl- 
edge of  the  existence  of  the  hole,  but  the  same  was  known 
to  appellees ;  that  appellees  knew,  or  by  the  exercise  of  rea- 
sonable care  could  have  known,  of  the  existence,  location 
and  dangerous  character  of  the  hole,  and  of  the  fact  that 
appellant  must  pass  over  or  near  the  same  in  the  dischaige 
of  his  duty. 

It  does  not  appear  in  the  first  paragraph  in  what  capacity 
appellee  Rossman  was  engaged.  Everything  charged  to 
have  been  done  or  omitted  was  by  "said  defendants."  It 
does  not  appear  from  either  paragraph  who  was  driving 
at  the  time  of  the  injury.  In  the  first  paragraph  it  is 
averred  the  driving  was  by  "said  defendants,"  and  in  the 
second  paragraph  "by  said  defendant"  If  it  can  be  said 
that  the  first  paragraph  discloses  that  Ko^sman  was  driving, 
then  it  also  appears  some  one  else  was  driving  for  the  city, 
as  the  pleading  shows  the  driving  was  by  "said  defend- 
ants." Each  paragraph  does  disclose  that  the  driving  was 
by  some  person  or  persons  other  than  appellant.  The  plead- 
ing does  not  disclose  whether  this  driver  and  appellant 
were  or  were  not  engaged  in  the  same  common  employment 
If  they  were,  they  were  fellow  servants.  We  can  not  pre- 
sume, from  the  facts  pleaded,  that  they  were  not;  but,  pre- 
suming against  the  pleading,  we  presume  they  were.  The 
driver  may  have  known  all  about  the  hole,  and  the  injury 
may  have  been  caused  through  his  negligence.  These  facts 
are  not  negatived.     We  can  not  presume  that  the  injury 
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was  not  caused  by  th^  negligence  of  a  fellow  servant     But 
it  would  be  necessary  to  dp  that  in  order  to  sustain  either 
paragraph  of  the  complaint. 
Judgment  affirmed. 


Crystal  Ice  and  Cold  Storage  Company 
V.  Marion  Gas  Company. 

[No.  5,202.    Filed  April  20,  1905.] 

1.  Pleading. — CompUUnt. — Trespass. — Personal  Property, — ^A  com- 
plaint by  a  gas  company,  alleging  that  defendant  opened  plaintiff's 
pipe-line,  and,  without  permission,  took  its  gas,  is  not  in  trespass, 
since  natural  gas  extracted  from  the  earth  and  contained  in  a  pipe- 
line is  personal  property,    p.  296. 

Z  Same. — Complaint, — Conversion, — Qas, — ^A  complaint  by  a  gas  com- 
pany, alleging  that  defendant  opened  plaintifTs  pipe-line,  and,  without 
permission,  took  gas  therefrom,  states  a  cause  of  action  for  conver- 
sion, and  where  such  complaint  states  that  plaintiff  was  the  "owner*' 
of  such  gas  it  is  not  necessary  to  allege  that  plaintiff  was  "in  posses- 
sion** thereof,    p.  296. 

S.  Same. — Complaint, — Sufficiency  Questioned  First  Time  on  Appeal, 
— Rule. — A  complaint  is  sufficient,  as  against  an  attack  made  for  the 
first  time  on  appeal,  where  it  contains  facts  sufficient  to  bar  another 
action  for  the  same  cause,    p.  297. 

4.  Appeal  and  Ebbob. — Motion  for  Nunc  pro  Tunc  Entry, — Evidence. 
— ^No  question  is  presented  by  an  assignment  of  error  on  the  trial 
court's  refusal  to  make  a  nunc  pro  tunc  entry  when  the  record  fails  to 
show  that  it  contains  all  of  the  evidence  introduced  on  the  hearing  of 
such  motion,    p.  297. 

From  Grant  Superior  Court;  B.  F.  Harness,  Judge. 

Action  by  the  Marion  Gas  Company  against  the  Crystal 
Ice  and  Cold  Storage  Company.  From  a  judgment  for 
plaintiff^  defendant  appeals.     Affimied. 

O.  A,  Henry  and  P.  H.  Elliott,  for  appellant 
Hiram  Brownlee  and  John  R,  Brovme,  for  appellee. 

RopmsoN,  P.  J. — Appellee^s  complaint  avers  that  it 
"owns,  maintains  and  operates  a  three-inch  high-pressure 
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pipe-line,"  which  passes  appellant's  factory  and  plant,  and 
during  the  year  prior  to  the  bringing  of  this  action  "main- 
tained, owned  and  kept  a  high  pressure  of  natural  gas  in 
said  pipe-line ;"  that  on  or  about  October  15, 1902,  and  con- 
tinuously from  that  date  up  to  and  including  June  17, 1903, 
without  appellee's  knowledge  or  consent^  and  without  any 
contract,  appellant  wilfully,  purposely,  unlawfully  and 
fraudulently  opened,  or  caused  to  be  opened,  two  connec- 
tions and  open  valves  between  appellee's  pipe-line  and  the 
lines  connected  therewith  and  appellant's  factory,  whereby 
appellant  "wilfully,  purposely,  unlawfully  and  fraudulently 
caused  and  permitted  natural  gas  from  said  pipe-line  to 
flow  into  defendant's  said  factory  or  plant  and  there  be  con- 
sumed as  fuel  for  the  operation  thereof ;"  that  during  that 
time  appellant  purposely,  wilfully,  unlawfully  and  fraudu- 
lently consumed  gas  in  an  amount  named,  worth  a  named 
sum,  which  appellee  had  demanded  and  which  was  refused. 
We  think  the  complaint  is  sufficient  against  an  assignment 
of  error  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

1.  The  case  made  by  the  pleading  is  not  necessarily  tres- 
pass. Natural  gas,  when  extracted  from  the  earth  and  put 
into  a  pipe-line,  is  personal  property.  It  then  becomes  a 
commercial  commodity,  which  the  owner  may  dispose  of  in 
whatever  manner  he  may  consider  most  advantageous. 
Manufacturers  Oas  &  Oil  Co.  v.  Indiana  Nat.  Oas  <&  Oil  Co. 
(1900),  155  Ind.  545 ;  Jamieson  v.  Indiana  Nat.  Gas  &  Oil 
Co.  (1891),  128  Ind.  555, 12  L.  R.  A.  652. 

2.  The  pleading  states  a  cause  of  action  for  the  conver- 
sion of  personal  property.  It  is  argued  that  the  pleading 
is  defective  in  not  averring  that  appellee  was  in  possession, 
or  had  a  right  to  possession  of,  the  gas.  But  it  is  averred 
that  appellee  was  the  owner  of  the  gas.  Baker  v.  Bom 
(1897),  17  Ind.  App.  422;  Hunter  v.  Cronkhite  (1894), 
9  Ind.  App.  470;  Ryan  v.  Hurley  (1889),  119  Ind.  115. 
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The  complaint  contains  the  material  avermente  of  owner- 
ship of  the  property,  its  value,  and  its  conversion  by  appel- 
lant    Ryan  v.  Hurley,  supra. 

3.  It  is  unnecessary  to  inquire  whether  the  complaint 
is  sufficient  to  withstand  a  demurrer.  It  seeks  to  recover, 
as  damages,  the  value  of  the  personal  property  which  be- 
longed to  appellee,  and  which,  within  a  specified  period  of 
time,  was  wrongfully  converted  by  appellant  to  its  own 
use.  It  is  questioned  for  the  first  time  by  an  assignment 
of  error  in  this  court,  does  not  wholly  omit  any  material 
averment  and  clearly  contains  facts  enough  to  bar  another 
action  for  the  same  cause.  See  Colchen  v.  Ninde  (1889), 
120  Ind.  88;  Peters  v.  Banta  (1889),  120  Ind.  416;  Burk- 
hart  V.  Gladish  (1890),  123  Ind.  337 ;  Citizens  St.  B.  Co.  v. 
Willoeby  (1893),  134  Ind.  563;  McCreery  v.  Nordyke 
(1900),  23  Ind.  App.  630. 

.4.  Overruling  appellant's  motion  for  a  nunc  pro  tunc 
entry  is  also  assigned  as  error.  The  judgment  was  ren- 
dered on  October  28,  1903,  the  same  being  tlie  thirty-third 
judicial  day  of  the  September  tenn,  1903,  of  the  Grant  Su- 
perior Court.  Appellant's  motion  for  a  new  trial  was 
filed  October  30,  and  on  October  31,  1903 — the  same  being 
the  thirty-sixth  judicial  day  of  the  September  term,  1903 — 
was  overruled.  This  was  the  last  day  of  tlie  September 
term.  Afterwards,  on  March  17,  1904,  the  fourth  judi- 
cial day  of  the  March  term,  1904,  appellant  filed  a  motion 
and  notice  for  a  nunc  pro  tunc  entry.  The  motion  asked 
for  an  entry  as  of  December  15,  1903,  the  second  day  of 
the  December  term,  1903,  as  follows:  "Comes  now  the 
defendant  by  counsel  and  excepts  to  the  ruling  of  tlie  court 
in  overruling  the  defendant's  motion  for  a  new  trial  in  this 
cause,  and  prays  an  appeal  to  the  Appellate  Court,  which 
prayer  the  court  does  now  grant,  and  100  days  are  given 
in  which  to  prepare  and  file  a  bill  of  exceptions."  This 
motion,  which  is  verified,  states  that  the  motion  for  a  new 
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trial  was  argued  October  30,  1903,  and  that  the  court 
took  the  same  under  advisement  until  November  27, 1903 — 
a  day  in  vacation — ^when  the  court  overruled  the  motion,  and, 
by  letter,  notified  the  clerk  of  the  court  of  his  action.  This 
letter  was  set  out,  and  stated  that  the  court  had  stated  to 
counsel  that  if  the  court  found  time  to  look  into  the  matter 
and  reached  a  conclusion  before  court  convened,  the  papers 
and  the  result  reached  would  be  mailed  to  the  derk,  and 
that  it  was  agreed  that  the  docket  should  show  the  motion 
ruled  on  as  of  the  last  day  of  the  •term,  and  the  clerk  was 
directed  to  notify  counsel  that  the  motion  for  a  new  trial 
was  overruled.  The  motion  for  the  entry  further  recites 
that  on  December  15,  1903,  the  second  day  of  the  Decem- 
ber term,  appellant  appeared  by  counsel  and  excepted  to  the 
overruling  of  its  motion  for  a  new  trial,  and  prayed  an 
appeal,  which  prayer  the  court  did  then  and  there  grants 
and  started  to  note  such  fact  upon  the  minutes,  and,  after 
writing  "second  appeal,"  and  being  interrupted,  such  entry 
was  not  completed,  and  appellant,  in  full  reliance  upon  the 
entry  of  the  action  of  the  court,  did  not  discover  that  the 
same  was  not  so  made  until  March  15,  1904. 

The  motion  for  a  nunc  pro  tunc  entry  was  overruled,  and 
an  exception  reserved.  The  record  then  recites:  "And 
now,  upon  motion  of  the  defendant^  said  motion  for  a  nunc 
pro  tunc  entry,  and  the  ruling  of  the  court  thereon  and  ex- 
ceptions thereto,  are  now  ordered  made  a  part  of  the  record, 
without  being  inserted  in  a  bill  of  exceptions."  The  veri- 
fied motion  alone  is  then  again  set  out  in  the  record.  Con- 
sidering this  verified  motion  as  evidence  which  was  sub- 
mitted to  the  court  upon  the  hearing  of  the  application  for 
the  entry,  and  that,  as  evidence,  it  has  properly  been  brou^t 
into  the  record,  it  does  not  appear  from  the  record  that  this 
was  all  the  evidence  given  upon  the  hearing.  It  does  not 
appear  that  the  court's  memorandum,  made  December  15, 
was  introduced  in  evidence.  The  only  information  we  have 
of  such  memorandum  is  the  statement  in  the  motion  itself. 
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But  this  is  not  proof  of  the  memorandum  itself.  The  only 
evidence  brought  to  this  court  is  the  verified  motion,  which 
18  an  affidavit.  This  is  in  effect^  parol  evidence.  So  that> 
so  far  as  the  record  discloses,  the  only  evidence  set  forth  to 
sustain  the  motion  for  the  nunc  pro  tunc  entry  was  oral. 
As  the  record  does  not  show  that  any  memorandum,  as  the 
basis  for  the  entry,  was  introduced  in  evidence,  but  does 
show  that  the  only  evidence  to  sustain  the  motion  was  oral, 
we  would  be  compelled  to  hold  that  the  motion  was  properly 
overruled,  even  if  the  record  showed  that  it  contains  all  the 
evidence  given  upon  the  hearing  of  the  motion.  McCaslin 
V.  Advance  Mfg.  Co.  (1900),  155  Ind.  298;  Driver  v. 
Driver  (1899),  153  Ind.  88.  But  as  the  record  does  not 
affirmatively  show  that  it  contains  all  the  evidence,  no  ques- 
tion is  presented. 
Judgment  aflSrmed. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Newsom. 

[No.  5,191.    Filed  April  20,  1905.] 

1-  Pleading. — Complaintl — Railroads, — Failure  to  Maintain  Cattle- 
Guards, — ^A  complaint  for  damages  on  account  of  injuries  to  stock  hy 
reason  of  a  railroad  company's  failure  to  provide  suitable  cattle-guards, 
as  provided  by  statute  (Acts  1885,  p.  224,  §1,  §5323  Burns  1901), 
needs  no  averment  that  defendant's  railroad  was  in  existence  at  the 
passage  of  such  statute  or  that  such  railroad  was  completed  twelve 
months  before  the  happening  of  the  injuries,    p.  302. 

2.  Same. — Complaint, — Railroads, — Kitting  Stock, — County, — While  a 
complaint  against  a  railroad  company  for  damages  on  account  of 
Btock  killed  must  show  in  what  county  such  stock  was  killed,  still,  it 
Beed  not  be  done  by  a  positive  and  direct  allegation,    p.  303. 

3.  Same. — Complaint, — Railroads, — Cattle-Ouards, — Negligen ce  in 
Maintenance. — ^Where  a  complaint,  after  describing  the  defects  in  a 
railroad  company's  cattle-guard,  alleges  that  by  reason  of  such  defects 
plaintiffs  mules  strayed  upon  the  track  and  were  injured  and  killed, 
it  is  sufficiently  shown  that  such  mules  crossed  such  cattle-guard  to 
get  on  such  track,    p.  304. 
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4.  Pleading. — Complaint, — Railnnids, — Stock. — ^A  complaint  alleg- 
ing that,  because  of  defendant  railroad  company's  failure  to  maintain 
proper  and  sufficient  cattle-guards  at  a  certain  highway  crossing,  the 
plaintiff's  mules  strayed  ui>on  the  line  of  such  railroad  at  said  cross- 
ing and  were  injured  and  killed,  sufficiently  shows  that  such  mules 
were  not  killed  on  such  crossing,    p.  304. 

5.  Same. — Complaint. — Railroads. — Statutes. — Negativing  Exceptions. 
— Where  a  complaint  against  a  railroad  company  alleges  that,  because 
of  a  negligently  constructed  cattle-guard,  plaintiff's  mules  were  in- 
jured and  killed,  it  is  not  necessary  to  negative  the  exception  in  such 
statute  giving  railroads  a  certain  time  in  which  to  construct  such 
cattle-guards,     p.  305. 

6.  Appeal  and  Erbor.  —  Railroads.  —  Cattle-Guards.  —  Sufficiency. — 
Evidence. — ^The  Appellate  Court  will  not  disturb  a  verdict,  rendered 
on  conflicting  evidence,  that  a  cattle-guard  was  insufficient,    p.  305. 

7.  Statutes. —  Remedial. —  Railroads. —  Cattle-Guards. —  The  statute 
(Acts  1885,  p.  224,  §1,  §5323  Burns  1901)  requiring  railroad  com- 
panies to  provide  cattle-guards  at  all  highway  crossings  is  remedial, 
and  will  be  liberally  construed,    p.  307. 

8.  Railroads. —  Cattle-Guards. —  Construction  of. —  Care  Required. — 
The  duty  exacted  from  railroad  companies  in  the  construction  of  cat- 
tle-guards by  statute  (Acts  1885,  p.  224,  §1,  $5323  Burns  1901)  is 
not  to  provide  such  as  are  in  general  use  by  first-class  railroad  com- 
panies, but  to  maintain  such  as  are  "suitable  and  sufficient  to  prevent" 
stock  from  getting  on  such  railroad,    p.  307. 

9.  Trlal. — General  Verdict. — Answers  to  Interrogatories. — Where  an- 
swers to  the  interrogatories  are  not  in  irreconcilable  conflict  with  the 
general  verdict,  the  general  verdict  controls,     p.  308. 

From  Bartholomew  Circuit  Court;  Francis  T.  Hard, 
Judge. 

Action  by  Williamson  T.  Newsom  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Railway  Company.  From 
a  judgment  for  plaintiff  on  a  verdict  for  $1,500,  defendant 
appeals.     Affirmed. 

M.  Z.  Starmard  and  Charles  8.  Baker,  for  appellant 
Hacker  £  Spatigh  and  John  W.  Morgan,  for  appellee. 

Wiley,  J. — ^Issues  were  joined  and  trial  had  upon  the 
amended  first  paragraph  of  complaint,  resulting  in  a  ver- 
dict and  judgment  for  appellee,  who  was  plaintiff  below. 
The  jury  found  specially,  by  answering  interrogatories  sub- 
mitted' to  them.     The  sufficiency  of  the  amended  first  para- 
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graph  of  complaint  was  challenged  by  a  demurrer,  which 
was  overruled.  The  answer  was  a  denial.  Appellant's  mo- 
tions for  judgment  on  the  answers  to  interrogatories  and 
for  a  new  trial  were  respectively  overruled. 

By  its  assignment  of  errors  and  argument  of  counsel  in 
support  thereof  appellant  is  entitled  to  have  reviewed  tho 
overruling  of  its  demurrer  to  the  amended  first  paragraph  of 
complaint  and  the  overruling  of  its  motions  for  judgment  on 
the  answers  to. interrogatories  and  for  a  new  trial, 

The  complaint  avers  that  appellant  is  a  corporation ;  that 
on  the  14th  day  of  September,  1902,  it  owned  and  operated, 
with  locomotives  and  cars,  a  certain  railroad  in  Bartliolo- 
mew  county,  Indiana,  and  continues  as  follows :  "That  at 
said  time  a  public  highway  in  Flatrock  township,  in  said 
county  and  State,  running  east  and  west,  crossed  said  rail- 
road at  nearly  right  angles,  said  railroad  running  north  and 
south ;  that  said  defendant  at  said  time  had  a  defective  and 
insufficient  cattle-guard  where  said  highway  used  by  the 
public  crosses  said  railroad,  which  would  not  prevent  mules 
and  other  stock  from  going  along  and  upon  said  railroad ; 
that  said  cattle-guard  was  defective  in  this:  that  there 
were  thirteen  slats  between  the  iron  rails  of  said  track  and 
six  slats  between  each  rail  and  the  fence;  that  said  slats 
were  four  inches  thick  and  but  four  and  one-fourth  inches 
space  between  them  at  the  top  and  but  two  inches  space  be- 
tween them  at  the  bottom ;  that  they  were  set  so  close  to- 
gether that  the  hoofs  of  mules  would  not  pass  between  them, 
and  mules  could  walk  on  and  over  them  onto  said  track; 
that  on  said  day  plaintiff  was  the  owner  and  was  possessed  of 
twenty-three  head  of  mules,  which  said  mules  then  and 
there,  in  said  county  of  Bartholomew  and  State  of  Indiana, 
by  reason  of  the  failure  of  said  defendant  to  maintain  a 
cattle-guard  at  said  crossing  sufficient  to  turn  and  keep  them 
off  of  said  railroad,  strayed  upon  the  line  of  said  railroad 
at  said  crossing,  and  were  run  against,  over  and  upon  by 
a  locomotive  and  cars,  managed,  controlled  and  operated 
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by  said  defendant,  and  eleven  of  said  mules  were  killed  and 
twelve  were  injured  by  being  cut,  wounded  and  bruised  and 
crippled  by  said  locomotive  and  cars,  at  said  time."  The 
complaint  concludes  by  an  averment  of  the  value  of  the 
mules  killed  and  injured,  and  a  demand  for  judgment 
Several  objections  are  urged  to  the  complaint,  which  we  will 
dispose  of  in  their  order. 

1.  It  is  first  contended  that  the  complaint  fails  to  aver 
that  the  railroad  was  in  existence  when  the  statute  was 
passed  requiring  railroads  to  provide  barriers  and  cattle- 
guards  at  public  highway  crossings,  or  that  such  railroad 
had  been  completed  twelve  months  before  the  alleged  injury. 
The  statute  requiring  railroads  to  provide  and  maintain 
cattle-guards  is  a  part  of  the  fencing  statute  enacted  in  1885 
(Acts  1885,  p.  224,  §1,  §5323  Burns  1901).  So  much  of  the 
statute  as  is  applicable  to  the  facts  pleaded  is  as  follows: 
"That  any  railroad  corporation  *  *  *  running,  con- 
trolling or  operating,  or  that  may  hereafter  construct,  build, 
run,  control  or  operate  any  railroad  into  or  through  this 
State,  shall,  within  twelve  months  from  the  day  of  the  taking 
effect  of  this  act,  as  to  those  already  completed,  and  within 
twelve  months  from  the  date  of  the  construction  and  comple- 
tion of  any  part  of  a  line  of  road  hereafter  constructed 
*  *  *  [construct]  where  the  same  has  not  already  been 
done,  and  thereafter  maintain  at  all  public  road  and  high- 
way crossings  now  existing  or  hereafter  established,  barriers 
and  catUe-guards  suitable  and  sufficient  to  prevent  cattle, 
horses,  sheep,  hogs  and  other  stock  from  getting  on  such  rail- 
road." The  statute  further  provides  that  for  a  failure  to 
construct  and  maintain  such  barriers  or  cattle-guards  such 
railroad  corporation  shall  be  liable  for  all  damages  resulting 
from  such  failure. 

The  cases  cited  by  appellant  upon  the  proposition  under 
consideration  are  not  in  point,  and  therefore  are  not 
authority.  True,  the  statute  gives  a  railroad  company 
twelve  months  from  the  date  it  became  effective  as  to  roads 
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then  in  operation,  and  twelve  months  from  the  date  of  the 
construction  and  completion  of  any  part  of  a  line  of  road 
thereafter  constructed,  to  put  in  suitable  barriers  or  cattle- 
guards.  The  complaint  shows  by  direct  averment  that  at 
the  highway  crossing  described  appellant  put  in  such  cat- 
tle-guard, but  that  it  was  defective.  Specific  facts  are 
pleaded,  showing  wherein  it  was  defective,  and  that  by  rea- 
son of  such  defect  appellee's  mules  could  and  did  pass  over  it 
It  never  has  been  held  in  this  jurisdiction  that  it  is  neces- 
sary to  aver  in  the  complaint  against  a  railroad  company 
for  failure  to  construct  and  maintain  barriers  or  cattle- 
guards,  "suitable  and  sufficient  to  prevent  cattle  *  *  * 
from  getting  on  such  railroad,"  and  by  reason  of  which  stock 
wandered  on  the  railroad  and  was  killed  or  injured,  that 
the  railroad  was  in  existence  wh^en  the  statute  became  ef- 
fective, or  that  it  had  been  completed  twelve  months  be- 
fore the  injury  complained  of.  Nor  can  we  perceive  of 
any  reason  requiring  such  allegation. 

2.  It  is  next  contended  that  the  complaint  is  bad,  for  a 
failure  to  allege  that  the  stock  was  killed  and  injured  in  the 
county  where  the  action  was  commenced.  It  is  true  that 
such  allegation  is  necessary.  Lake  Erie,  etc,  R.  Co.  v. 
Fishback  (1892),  6  Ind.  App.  403.  It  is  not,  however,  nec- 
essary that  a  direct  and  positive  allegation  should  be  made. 
It  is  sufficient  if  it  appears  from  the  averments  of  the  com- 
plaint that  the  animals  were  killed  in  the  county  where  the 
suit  was  brought  The  complaint  avers  a  defective  cattle- 
guard  in  "Flatrock  township,  Bartholomew  county,  State 
of  Indiana ;''  that  appellee  was  the  owner  of  certain  mules ; 
that  "said  mules  then  and  there  in  said  county  of  Bartholo- 
mew and  State  of  Indiana,  *  *  *  were  run  against, 
over  and  upon,'^  etc.  It  also  appears  from  an  affirmative 
averment  of  the  complaint  that  appellee's  mules,  by  reason 
of  this  particular  defective  cattle-guard,  "strayed  upon  the 
line  of  said  railroad  at  said  crossing."  It  would  be  dif- 
ficult to  put  a  construction  upon  the  language  used  that 
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would  lead  to  the  conclusion  that  appellee's  stock  was  not 
killed  and  injured  in  Bartholomew  county,  where  this  ao- 
tion  was  commenced.  The  complaint^  in  this  respect^  is 
sufficient 

3.  It  is  next  insisted  that  the  complaint  is  bad  because 
there  is  no  direct  averment  that  the  animals  entered  upon 
the  railroad  by  crossing  over  the  allied  defective  cattle- 
guard.  While  this  averment  is  not  a  direct  one,  it  suffi- 
ciently appears  from  the  language  employed  that  the  animals 
did  enter  upon  the  railroad  by  passing  over  the  alleged  de- 
fective cattle-guard.  This  makes  the  complaint  sufficient 
in  this  regard. 

4.  Counsel  for  appellant  argue  that  it  appears  from  the 
complaint  that  the  animals  were  struck  on  the  highway  cross- 
ing, and,  to  support  this  theory,  they  quote  the  -following 
from  the  complaint:  "Strayed  upon  the  line  of  said  rail- 
road at  said  crossing,  and  were  run  against,"  etc.  Inad- 
vertently counsel  have  omitted  important  words  descriptive 
of  the  manner  in  which  the  mules  entered  upon  the  line  of 
railroad.  The  language  used  by  tlie  pleader  is  plain  and 
explicit,  and  is  as  follows:  "By  reason  of  the  failure  of 
said  defendant  to  maintain  a  cattle-guard  at  -said  crossing 
sufficient  to  turn  and  keep  them  [the  mules]  off  of  said  rail- 
road, strayed  upon  the  line  of  said  railroad  at  said  crossing, 
and  were  rim  against,"  etc.  (Our  italics.)  It  is  thus  made 
to  appear  in  clear  and  explicit  terms  that  the  mules  got  onto 
appellant's  line  of  road  by  passing  over  the  cattle-guard,  and 
there  is  no  reasonable  inference  that  they  were  killed  at  the 
highway  crossing.  Where  a  complaint  avers  a  failure  of 
duty  imposed  by  statute,  it  is  sufficient  to  allege  such  fail- 
ure substantially  in  the  language  of  the  statute  imposing 
the  duty.  Blanchard-Hamilton  Furniture  Co.  v.  Calvin 
(1904),  32  Ind.  App.  398. 

In  Waiash  R.  Co.  v.  Ferris  (1892),  6  Ind.  App.  30,  it 
was  held  that  an  allegation  that  horses  went  upon  the  rail- 
road track  by  reason  of  appellant's  failure  to  maintain  suf- 
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ficient  fences  and  cattle-guards  was  equivalent  to  an  allega- 
tion that  they  went  upon  the  railroad  at  a  point  where  it 
was  not  securely  fenced. 

5.  It  is  finally  insisted  that  where  the  statute  contains 
an  exception,  and  an  action  is  brought  to  recover  damages 
for  a  violation  of  the  statute,  the  complaint  must  state  facts 
to  show  that  the  case  does  not  fall  within  the  exception. 
There  can  be  no  controversy  upon  this  abstract  proposition 
of  law,  for  it  is  well  established.  The  point  of  contention 
here  is  that  it  is  not  applicable  to  the  facts  pleaded  and  the 
statute  under  consideration.  As  above  suggested,  it  is 
averred  that  appellant  had  constructed  the  cattle-guard,  but 
that  it  was  defective.  The  complaint,  in  our  judgment,  is 
sufficient  and  no  error  was  committed  in  overruling  the  de- 
murrer to  it. 

6.  The  questions  presented  by  the  overruling  of  the 
motions  for  a  new  trial  and  for  judgment  on  the  answers  to 
interrogatories  may  be  considered  together,  for  they  both 
involve  the  same  legal  principles.  The  only  question  dis- 
cussed by  counsel  for  appellant,  arising  under  the  motion 
for  a  new  trial,  is  the  giving  and  refusing  to  give  certain 
instructions.  As  regards  the  averment  in  the  complaint 
that  the  cattle-guard  was  defective  and  insufficient,  there 
is  some  conflict  in  the  evidence.  That  question  was  prop- 
erly submitted  to  the  arbitrament  of  the  jury,  and  they  set- 
tled it  against  the  appellant,  by  their  general  verdict,  and 
we  can  not  disturb  that  finding. 

The  remaining  questions  for  decision  arise  upon  the  evi- 
dence and  the  special  answers  as  to  the  character  of  fho 
cattle-guard.  The  guard  was  what  is  known  as  a  "surface 
guard,"  and  was  constructed  of  wooden  slats.  These  slats 
were  parallel  with  the  rails.  There  were  thirteen  slats  be- 
tween the  rails  and  six  between  each  rail  and  the  wing 
fences  on  either  side.  These  slats  were  securely  nailed  to 
the  cross-ties.  They  were  planed  down  to  about  an  inch 
Vol.  36—20 
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at  the  top,  and  were  about  four  inches  apart  at  the  top  and 
about  two  inches  at  the  bottom.  They  were  so  close  to- 
gether that  a  mule's  foot  would  not  go  down  between  them. 
The  evidence  shows  and  the  jury  found  that  the  cattle- 
guard  in  question  was  the  kind  in  general  use  by  first-class 
railroads;  that  it  was  a  surface  cattle-guard;  that  such 
guards  were  less  dangerous  to  the  traveling  public  than  pit 
cattle-guards,  and  that  appellee's  mules  crossed  over  the 
guard  onto  appellant's  track,  where  they  were  kiUed  and 
maimed. 

It  is  earnestly  and  ably  argued  by  appellant's  counsel  that, 
its  having  been  established  by  undisputed  evidence  that  the 
cattle-guard  over  which  the  mules  passed  was  of  the  kind 
and  character  generally  maintained  by  first-class  railroad 
companies,  it  had  fully  complied  with  the  statute,  and  was 
therefore  exempt  from  liability,  in  the  absence  of  wilful- 
ness or  negligence  amounting  to  wantonness.  On  the  other 
hand,  counsel  for  appellee  maintain  that  appellant  has  not 
performed  the  full  measure  of  its  statutory  duty  by  con- 
structing and  maintaining  such  cattle-guards  as  are  gener- 
ally maintained  by  first-class  railroads,  where  such  cattle- 
guards  are  not  "suitable  and  sufficient  to  prevent  cattle, 
horses,  sheep,  hogs  and  other  stock  from  getting  on  such 
railroad."  The  evidence  shows  and  the  jury  answered  that 
the  cattle-guard  was  not  constructed  in  such  a  way  as  to  be 
suitable  and  sufficient  to  prevent  appellee's  mules  from  pass- 
ing over  it 

The  pivotal  question  for  decision,  in  the  light  of  the  evi- 
dence and  facts  in  the  special  answers,  as  above  indicated, 
is  this:  Can  an  action  of  this  character  be  defeated  by 
showing  that  a  railroad  company  constructed  and  main- 
tained cattle-guards  such  as  are  generally  in  use  by  first- 
class  railroads,  in  the  face  of  the  fact  tliat  such  cattle-guards 
are  not  suitable  and  sufficient  to  prevent  stock  from  pas^ 
ing  over  them?  If  this  inquiry  can  be  answered  in  the 
affirmative  the  statute  is  nugatory  and  meaningless,  and 
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might  as  well  be  abrogated.  The  trial  court  took  the  view 
of  the  law  contended  for  by  appellee,  and  held  that  though  it 
had  been  established  that  the  cattle-guard  over  which  ap- 
pellee's mules  passed  was  such  as  is  in  general  use  by  first- 
class  railroad  companies,  appellant  had  not  performed  its 
full  statutory  duty,  in  view  of  tlie  fact  that  this  particular 
cattle-guard  was  not  suitable  and  sufficient  to  prevent  appel- 
lee's mules  from  getting  on  the  track.  The  instructions 
given  were  in  harmony  with  this  view,  and  those  refused 
presented  the  view  of  the  law  as  contended  for  by  appellant. 
We  have  stated  the  question  for  decision  so  fully  tliat  it  is 
unnecessary  to  state  even  the  substance  of  the  instructions 
complained  of  and  those  refused. 

7.  The  statute  under  consideration  is  not  penal,  but 
remedial,  in  its  nature,  and,  being  remedial,  is  entitled  to 
be  liberally  construed  in  favor  of  tlie  accomplishment  of  the 
object  sought — **the  fencing  of  the  right  of  way,  and  the 
protection  thereby  of  both  the  fanner  and  the  traveling 
public."  Midland  R.  Co.  v.  Ga^cho  (1893),  7  Ind.  App. 
407;  Evansville,  etc.,  R.  Co.  v.  Huff  man  (1904),  32  Ind. 
App.  425 ;  Chicago,  etc.,  R.  Co.  v.  Woodard  (1895),  13  Ind. 
App.  296;  Chicago,  etc.,  R.  Co.  v.  Vert  (1900),  24  Ind. 
App.  78. 

8.  In  commenting  upon,  the  requirements  and  objects 
►  of  such  a  statute,  2  Thompson,  Negligence  (2d  ed.),  §2082, 

says:  "As  to  the  sufficiency  of  siu»h  structures,  the  require- 
ments are  to  tlie  same  effect  and  extent  as  are  exacted  of 
the  company  in  regard  to  the  fence  itself,  namely,  that  they 
should  be  sufficient  to  serve  tlie  purpose — to  keep  cattle  out. 
The  fact  that  the  cattle-pit  is  built  on  a  solid  rock  is  not 
an  excuse  for  having  it  of  insufficient  depth  to  exclude  cat- 
tle. As  the  court  sententiously  remarked:  'Rooks  may 
be  removed  by  drills,  gunpowder  and  firo.'  It  is  not  a  de- 
fense, that  the  guard  in  question  is  the  same  in  construction 
as  those  in  general  use,  in  tlie  absence  of  proof  that  it  sat- 
isfies the  statutory  requirements." 
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The  case  of  New  York,  etc.,  R.  Co.  v.  Zvmhaugh  (1897), 
17  Ind.  App.  171,  is  decisive  of  the  question  at  issue  in 
this  case.  In  that  case  appellee^s  horses  got  on  appellant's 
right  of  way  by  means  of  a  defective  and  insufficient  cattle- 
guard.  The  catUe-guard  was  what  is  known  as  the  "Na- 
tional Surface  Guard."  The  trial  court  specially  found 
that  the  guard  was  in  as  good  order  as  when  first  put  in, 
"the  deficiency,  unfitness  and  insufficiency  in  said  cattle- 
guard  being  inherent  in  its  construction,"  and  that  it  was 
insufficient  and  unsuitable  to  turn  stock  generally,  etc.  In 
deciding  the  question  involved,  this  court  said:  "Where 
a  railroad  company  fails  to  construct  and  ^maintain  at  all 
public  road  and  highway  crossings,  *  *  *  barriers, 
and  catde-guards  suitable  and  sufficient  to  prevent  cattle, 
horses,  etc.,  getting  on  such  railroad,'  it  can  not  be  said  that 
such  railroad  is  securely  fenced,  within  the  meaning  and 
spirit  of  §6323  Bums  1894  [Acts  1885,  p.  224,  §1],  and 
where  stock  wander  on  a  railroad  right  of  way,  by  reason  of 
insufficient  and  defective  cattle-guards,  and  are  killed  or 
injured,  the  railroad  company  will  be  held  liable.  McKin- 
ney  v.  Ohio,  etc.,  R.  Co.  [1864],  22  Ind.  99 ;  Indicmapolis, 
etc.  R.  Co.  V.  Guard  [1865],  24  Ind.  222  [87  Am.  Dec. 
327]  ;  Pennsylvania  Co.  v.  Mitchell  [1890],  124  Ini  473 ; 
Banister  v.  Pennsylvania  Co.  [1884],  98  Ind.  220;  New 
York,  etc.,R.  Co.  v.  Zumhaugh  [1894],  11  Ind.  App.  107." 

In  Pittsburgh,  etc.,  R.  Co.  v.  Ehy  (1877),  55  Ind.  567, 
it  was  held  that  if  a  cattle-guard  be  in  such  condition  tliat 
stock  can  pass  over  it  from  a  highway  onto  the  track  of  the 
railroad,  such  railroad  is  not  "securely  fenced,"  within  the 
meaning  of  the  statute. 

The  instructions  given,  considered  as  a  whole,  fairly  and 
fully  stated  the  law  applicable  to  the  facts  proved.  There 
was  no  error  in  refusing  to  give  the  instructions  tendered 
by  appellant. 

9.  The  facts  exhibited  by  the  answers  to  interrogatories 
are  not  in  irreconcilable  conflict  with  the  general  verdict, 
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but,  on  the  contrary,  tend  strongly  to  support  it     In  such 
case  the  general  verdict  must  control.     Appellant's  motion 
for  judgment  on  the  answers  to  the  interrogatories  was 
properly  overruled. 
Judgment  affirmed. 


Cincinnati,  Lawrenceburg  &  Aurora  Elec- 
tric Street  Railroad  Company  v.  Swales. 

[No.  5,227.     Filed  April  20,  1905.] 

1.  Appeal  Ain>  Errob.  —  Assignment.  —  Waiver.  —  An  aflsignment  of 
error  not  discassed  is  waived,    p.  300. 

2.  Trial. — InsimdioM. — Admissions. — Where  an  instruction,  inform- 
ing the  jury  that  certain  facts  were  admitted,  is  objected  to  on  the 
ground  that  no  such  admissions  are  "in  the  record,"  such  objection  is 
not  well  taken  where  it  is  not  shown  that  such  facts  were  not  ad- 
mitted in  open  court,     p.  310. 

From  Dearborn  Circuit  Court;  George  E.  Downey , 
Judge. 

Action  by  Ora  L.  Swales  against  the  Cincinnati,  Law- 
renceburg &  Aurora  Electric  Street  Railroad  Company. 
From  a  judgment  for  plaintiff;  defendant  appeals. 
Affirmed, 

Stanley  Shaffer,  Frank  B.  ShiUts  and  Martin  J.  Givan, 
for  appellant 

Roberts  &  Johnston,  for  appellee. 

RoBY,  J. — Action  by  appellee  for  damages  on  account  of 
personal  injuries  alleged  to  have  been  received  while  a  pas- 
senger upon  one  of  appellant's  electric  cars,  which  collide<l 
with  another  car  approaching  it  upon  the  same  track.  A 
demurrer  to  the  complaint  was  overruled,  a  general  denial 
filed,  trial  had,  and  a  verdict  returned  against  appellant  for 
$200,  upon  which  the  court  rendered  judgment 

1.  Errors  assigned  are  that  the  court  erred  in  overrul- 
ing appellant's  demurrer  to  the  complaint  and  in  overruling 
its  motion  for  a  new  trial.  No  objection  to  the  complaint 
is  pointed  out 
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2.  Grounds  for  a  new  trial  discussed  are  that  the  court 
erred  in  giving  instruction  number  five  of  its  own  motion, 
and  that  the  damages  assessed  by  die  jury  are  excessive. 
The  instruction  complained  of  was  as  follows:  "It  is  ad- 
mitted that  the  defendant  is  a  common  carrier  of  passen- 
gers; that  the  plaintiff,  on  the  27th  day  of  July,  1903,  was 
a  passenger  on  one  of  Uie  defendant's  cars,  which  collided 
with  another  car  of  the  defendant  on  the  same  track,  by 
reason  of  defendant's  negligence,  and  that  the  plaintiff  was 
injured  without  fault  on  his  part.  The  only  question  left 
for  your  consideration  is  tlie  extent  of  the  plaintiff's  in- 
juries and  the  damages  sustained  thereby."  The  objection 
to  the  instruction  is  that  '*There  is  no  admission  of  appel- 
lant in  the  record  as  stated  by  the  court  in  said  instruction.'^ 
The  gist  of  the  objection  is  in  the  portion  which  we  have 
italicized.  It  is  not  denied  that  an  admission  was  made  in 
open  court  exactly  as  stated  in  the  instruction,  and  such 
statement  is  on  appeal  presumed  to  be  true,  in  the  absence 
of  anything  in  the  record  to  the  contrary.  Hinds  v.  liar- 
bou  (1877),  58  Ind.  121. 

The  damages  assessed  were  not  excessive.  Cincimiaii, 
etc.,  St.  R.  Co.  v.  Leonard  (1905),  mte,  268." 

Judgment  affirmed. 


Shatz  v.  Alexandria  Gas  Company. 

[No.  5,077.     Filed  April  21,  1905.] 

Appeal  and  EumR.— Brief.— Appellate  Court  Rules.— The  failure  of 
appellant  to  set  out  his  complaint  or  to  give  a  succinct  statement  of 
its  contents  in  his  brief  on  appeal  is  a  waiver  of  any  question  thereon. 

From  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Action  l)j  Rudolph  A.  Shatz  against  the  Alexandria  Gas 
Company.  From  a  judgment  for  defendant,  plaintiflF  ap- 
peals.    Affirmed. 


I 
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J.  E.  Truesdale  and  George  H.  Mardove,  for  appellant 
Marcellus  A.  Chipmnn,  Sanford  M,  Keltner,  Edgar  E. 
Hendee  and  James  A.  May,  for  appellee. 

Black,  J. — A  demurrer,  for  want  of  sufficient  facts,  to 
each  of  the  three  paragraphs  of  the  appellant's  complaint 
was  sustained,  and  the  appellant  has  assigned  errors  by 
three  specifications,  each  relating  to  a  separate  paragraph 
of  the  complaint 

There  is  failure  on  the  part  of  the  appellant  to  comply 
with  clause  five  of  rule  twenty-two  of  this  court  Mani- 
festly such  an  assignment  of  errors  contemplates  an  ex- 
amination as  to  the  sufficiency  of  each  paragraph  of  the 
complaint  separately  considered  as  an  attempted  complete 
statement  of  a  cause  of  action.  In  the  short  statement  in 
the  appellant's  brief  there  are  some  general  remarks  relat- 
ing to  the  purpose  of  the  action,  with  a  few  meager  ref- 
erences to  some  alleged  averments  of  the  complaint,  with 
some  observations  having  the  color  of  argument  There 
is  no  attempt  to  set  out  the  contents  of  either  paragraph  of 
the  complaint  in  full,  or  to  state  succinctly  its  contents  as 
a  whole,  nor  does  the  statement  seek  to  show  the  differences, 
if  any,  between  the  separate  paragraphs,  or  in  any  way  to 
discriminate  between  them,  and  what  is  said  is  asserted  of 
the  complaint  as  a  whole,  without  showing  in  the  statement 
the  facts  constituting  the  necessary  ingredients  of  any  cause 
of  action.  It  must  be  assumed  that  the  court  below  ruled 
correctly,  the  contrary  not  being  adequately  shown  in  the 
manner  required  by  our  rules. 
Judgment  affirmed. 
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Indianapolis  Street  Railway  Company  i;. 
o'donnell. 

[No.  4,878.     Filed  January  27,  1905.     Rehearing  denied  April 
21,  1905.] 

1.  Negligence. — Contributory, — When  Declared  by  Court, — When  the 
established  facta  show,  without  room  for  diverse  inference,  that  the 
plaintiff  did  not  have  reasonable  grounds  for  believing  that  he  could 
cross  a  street  railway  track  without  injury,  the  court  can  declare  his 
contributory  negligence  as  a  matter  of  law.    p.  316. 

2.  Same. — Contributory, — When  Freedom  From,  Declared  by  Court. — 
When  the  established  facts  show  that  there  was  no  reasonable  ground 
for  the  plaintiff  to  anticipate  injury  in  crossing  a  street-railway 
track,  his  freedom  from  contributory  negligence  may  be  declared  by 
the  court,    p.  316. 

3.  Same. — Contributory. — When  Question  for  Jury. — When  the  evi- 
dence as  to  plaintiff's  contributory  negligence  is  conflicting  and  where 
different  inferences  can  reasonably  be  drawn  from  the  admitted  or 
established  facts,  the  question  of  plaintiff's  contributory  negligence  is 
for  the  jury.    p.  316. 

4.  Same. — Contributory. — Recklessness. — Indifference. — One  who  reck- 
lessly or  indifferently  casts  himself  into  a  place  of  known  and  immedi- 
ate danger,  is  guilty  of  contributory  negligence,  and  the  courts  can  so 
declare,    p.  316. 

5.  Highways. — Use  of. —  Street  Railroads. —  Travelers. — Vehicles. — 
Street  railroad  companies,  drivers  of  vehicles,  and  pedestrians  have 
equal  rights  upon  a  public  highway,  and  they  must  use  such  highway 
with  strict  regard  for  the  equal  rights  of  one  another,    p.  317. 

6.  Same. —  Street  Railroad  Crossings. —  Negligence. —  The  driver  of  a 
vehicle  may  cross  a  street  railroad  track  when  it  is  reasonably  appar- 
ent that  he  may  without  injury,  and  when  such  driver  is  on  the  track 
it  \s  the  duty  of  the  motorman  to  check  his  car  to  avoid  a  collision, 
but  such  driver  may  not  attempt  to  cross  if  it  be  reasonably  apparent 
that  an  injury  will  occur,    p.  317. 

7.  CouETS. — Duties  of  in  Cases  of  Negligence. — Since  the  facts  of  all 
negligence  cases  are  to  some  extent  different,  the  courts  can  only  an- 
nounce general  rules  to  govern  cases  of  similar  character,  and  unanim- 
ity of  result  is  not,  therefore,  attainable,    p.  318. 

8.  Negligence. — Contributory. — Street  Railroad  Crossing. — In  deter- 
mining the  contributory  negligence  of  the  driver  of  a  vehicle  in  cross- 
ing the  track  of  a  street  railroad  there  must  be  taken  into  account  the 
distance  of  the  car  at  the  time  of  the  attempt  to  cross,  the  rapidity  of 
the  movement  of  the  car,  any  indications  that  the  car   would   be 
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stopped,  the  apparent  and  actual  control  of  the  motorman  and  the 
increaae  of  speed  of  the  car  after  the  attempt  to  cross,    p.  318. 

9.  NBQLIGE37CE. — Contributory. — Seeing  and  Hearing  Car. — Preaump- 
turn, — ^The  presumption  that  the  driver  of  a  vehicle  saw  and  heard  a 
car  which  he  could  have  seen  and  heard  is  disputable,  and  in  such 
case  all  the  other  circumstances  must  be  considered  in  determining 
such  driver's  contributory  negligence,    p.  319. 

10.  Same. — Antidpaiion  of  Defendant's, — The  plaintiff  is  not  required 
to  anticipate  defendant's  negligence,  but  may  act  on  the  presumption 
that  defendant  will  exercise  ordinary  care.    p.  320. 

11.  Saice.  —  Contributory.  —  When  Question  for  Jury.  —  Ordinarily, 
contributory  negligence,  when  it  depends  upon  many  elements  and  cir- 
cumstances the  weight  of  which  depends  upon  their  relation  to  each 
other,  is  a  question  for  the  jury.    p.  320. 

12.  Same. — Contributory. — Evidence. — Where  the  evidence  shows  that 
the  plaintiff  was  driving  a  loaded  wagon  and  attempted  to  cross  the 
track  of  a  street  railway  when  a  car  was  approaching  at  from  70  to 
150  feet  distance ;  that  plaintiff  looked  for  a  car,  but  saw  none ;  that 
there  was  no  obstruction  to  his  view  and  that  the  car  wa^  running  at 
from  15  to  20  miles  an  hour,  the  question  of  plaintiff's  contributory 
negligence  is  for  the  jury.  Wiley,  J.,  and  Comstock,  G.  J.,  dissenting, 
p,  321. 

13.  Trial. — Instructions. — Invasion  of  Province  of  Jury. — An  instruc- 
tion that  the  jury  ''shoulcf '  take  into  consideration  the  time,  location 
and  conditions  surrounding  the  accident,  is  not  erroneous  as  an  inva- 
sion of  the  province  of  the  jury.    p.  321. 

14.  Sake. — Instructions. — Invasion  of  Province  of  Jury. — ^An  instruc- 
tion that  *'a  car  may  be  run  at  a  higher  rate  of  speed  in  the  suburbs 
or  sparsely  settled  parts  of  a  city  than  it  may  be  in  a  thickly  settled, 
populous  or  crowded  portion  thereof,"  is  an  invasion  of  the  province 
of  the  jury.    p.  322. 

15.  Appeal  and  Erbob. — Right  Result. — Harmless  Error. — Where  the 
evidence  and  the  answers  to  the  interrogatories  show  that  defendant 
was  negligent,  an  erroneous  instruction  as  to  what  constitutes  negli- 
gence is  harmless.    Wiley,  J.,  dissenting,    p.  322. 

16.  Negligence. — Contributory. — To  permit  a  recovery,  the  plaintiff 
most  show  a  case  of  unmixed  negligence,  and  where  the  evidence  on 
such  question  is  conflicting,  such  question  is  for  the  jury.    p.  320. 

17.  Jury. — Qualifications  as  to  Question  to  Be  Tried. — ^A  jury  of 
twelve  men  selected  from  the  common,  ordinary  vocations  of  life  are 
qualified  to  sit  in  judgment  upon  a  question  of  ordinary  care.    p.  330. 

IS.  Same. — Value  of  Trial  By. — Under  the  English  and  American  sys- 
tem of  jurisprudence  the  right  of  trial  by  jury  is  sacredly  safeguarded 
as  one  of  the  inalienable  and  invaluable  rights  of  the  liberty  of  the 
citizen,  and  no  undermining  thereof  nor  encroachment  thereon  will  be 
permitted  by  the  courts,    p.  330, 
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19.  Negligejjcb. — "Z/ooJfc  and  Listen'*  Rule, — Applicaiion, — ^The  fail- 
ure of  plaintiff  to  look  and  listen  for  an  approaching  car  is  not  con- 
clusive that  he  was  guilty  of  contributory  negligence,  but  is  one  of  the 
facts  to  be  considered  in  determining  such  question,    p.  333. 

20.  Same. — Contributory. — Test. — The  test  in  determining  whether  A 
was  guilty  of  contributory  negligence  as  a  matter  of  law  in  his  action 
against  B,  is  to  conceive  that  B  is  suing  A  for  damages  on  account  of 
the  same  transaction,  and  if  the  court  in  such  action  could  say  that 
A  was  guilty  of  negligence  as  a  matter  of  law,  then  the  court  is  justi- 
fied in  the  case  at  bar  in  saying  as  a  matter  of  law  that  A  was  guilty 
of  contributory  negligence,     p.  334. 

From  Superior  Court  of  Marion  County  (64,138)  ;  Vin- 
son Carter,  Judge. 

Action  by  James  O'Donnell  against  tlio  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

F.  Winter  and  W.  II,  Latta,  for  ai)pellant. 
William  Irvin  and  0,  U,  Newman,  for  appellee. 

RoBY,  J, — ^Appellee's  complaint  stated  that  on  March  24, 
1902,  at  about  11  o'clock  a.  m.^  he  was  driving  a  two-horse 
wagon  eastward  along  the  soutli  side  of  Washington  street 
in  the  city  of  Indianapolis,  approaching  Capitol  avenue  at 
the  southeast  corner  of.  the  stateliouse;  that,  as  he  was 
driving  across  the  railway  tracks  on  Washington  street  in 
a  careful  and  prudent  manner,  appellant  caused  one  of  ibi 
cars  to  be  negligently  run  over  said  crossing  at  a  dangeroius 
rate  of  speed,  to  wit,  twenty  miles  an  hour,  without  signal, 
and  negligently  ran  the  same  against  his  wagon,  causing 
the  injuries  complained  of.  The  issue  was  made  by  gen- 
eral denial.  There  was  a  trial  by  jury,  and  a  verdict  in 
favor  of  plaintiff  for  $700.  The  motion  for  a  new  trial 
was  overruled,  and  there  was  judgment  on  the  verdict 

The  only  assignment  of  error  argued  is  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  and  the 
question  for  decision  is  whether  the  evidence  is  sufficient 
to  sustain  the  verdict. 
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The  defendant  introduced  no  evidence.  The  facts,  so  far 
as  essential,  are:  That  appellee  was  hauling  sand  with 
a  wagon  and  team  of  horses  at  tlie  time  stated,  and  drove 
along  the  south  side  of  Washington  street  eastward  to  the 
east  side  of  Capitol  avenue  where  it  intersects  said  street, 
at  which  place  he  turned  north,  intending  to  go  in  that  di- 
rection along  Capitol  avenue.  There  were  double  tracks 
along  Washington  street,  west-bound  cars  using  the  north 
track  and  east-bound  cars  the  south  track.  As  he  ap- 
proached the  south  track,  his  horses'  heads  being  a  few  feet 
distant  therefrom,  he  stopped  to  avoid  a  st/eet  car  going  west 
on  the  north  track.  It  having  passed,  he  proceeded  for- 
ward at  about  three  miles  an  hour,  and  when  tlie  hind  wheels 
of  his  wagon  were  between  the  rails  of  the  south  track  it 
was  struck  by  a  car  coming  from  tlie  west  at  a  rate  of  speed 
variously  estimated  at  from  fifteen  to  twenty  miles  an  hour, 
by  reason  of  which  collision  appellee  was  injured.  lie 
drove  at  least  twenty  feet  after  the  west-bound  car  passed 
before  the  collision  occurred.  Tlie  evidence  is  that  the 
car  was  distant  from  seventy  to  one  hundred  and  fifty  fe<^t 
when  he  started  to  go  across.  In  view  of  the  difference  be- 
tween the  speed  of  the  car  and  the  wagon,  and  the  distance 
from  which  the  wagon  was  driven,  the  jury  could  not  do 
otherwise  than  to  find,  as  the  general  verdict  does,  that,  had 
the  car  been  running  at  a  safe  rate  of  speed  and  properly 
controlled,  there  would  have  been  no  collision.  Appellee 
testified  that  he  glanced  west  as  he  started  across,  but  no- 
ticed no  car  approaching.  The  track  was  straight  and  im- 
obstructed.  That  appellant  was  guilty  of  actionable  neg- 
Kgence  as  charged  is  not  questioned.  It  is  however  con- 
tended that  the  undisputed  facts  show  appellee  to  have  been 
contribntorily  negligent,  and  that  the  court  should  have  di- 
rected a.  verdict  for  appellant. 

The  disposition  of  the  appeal,  therefore,  depends  upon 
whether  this  court  may  hold  as  matter  of  law  that  appellee 
was  guilty  of  contributory  negligence. 
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One  of  the  highest  functions  of  an  appellate  court  is  to 
declare  logical  rules  for  the  government  of  public  conduct 
and  for  its  own  guidance.  The  following  general  proposi- 
tions are  believed  to  be  logically  accurate,  and  are  sup- 
ported by  the  vast  consensus  of  judicial  decisions: 

1.  When  the  established  facts  of  a  given  case  show, 
without  room  for  diverse  inference,  that  the  plaintiff  did 
not  have  reasonable  ground  for  believing  that  he  could  cross 
without  danger,  then  his  contributory  negligence  may  be  de- 
clared by  the  court 

2.  If  the  facts  show  that  there  was  no  reasonable  ground 
upon  which  the  plaintiff  did  anticipate,  or  should  have  an- 
ticipated, danger  in  attempting  to  cross,  then  his  freedom 
from  contributory  negligence  may  be  so  declared. 

3.  In  those  cases  where  facts  are  disputed,  or  different 
inferences  are  deducible  from  undisputed- facts,  the  qnes- 
tion  of  contributory  negligence  becomes  one  of  mixed  law 
and  fact  to  be  decided  by  the  jury,  Pittsburgh,  etc.,  B.  Co. 
V.  Bennett  (1894),  9  Ind.  App.  92, 115 ;  Louisville,  etc.,  R. 
Co.  V.  Williams  (1898),  20  Ind.  App.  576;  Baltimore,  etc., 
B.  Co.  V.  Walbom  (1891),  127  Ind.  142, 148 ;  Bailroad  Co. 
V.  Stout  (1873),  17  Wall.  657,  21  L.  Ed.  745;  Wash- 
ington, etc.,  B.  Co.  v.  McDade  (1890),  135  U.  S.  554, 
10  Sup.  Ct.  1044,  34  L.  Ed.  235  ;KeUer  v.  OaskUl  (1894), 
9  Ind.  App.  670;  Cincinnati,  etc.,  B.  Co.  v.  Grames  (1893), 
136  Ind.  39;  1  Thompson,  Negligence  (2d  ed.),  §§427, 
429,  430. 

4.  If  one  deliberately  or  indifferently  casts  himself  un- 
der the  wheels  of  a  street  car,  or  those  of  any  other  vehicle, 
the  lack  of  room  for  the  inference  of  ordinary  care  upon  his 
part  enables  the  court  to  adjudge  contributory  negligence 
as  a  matter  of  law.  Illustrative  cases  are :  Moran  v.  Leslie 
(1904),  33  Ind.  App.  80;  Citizens  St.  B.  Co.  y.  Helvie 
(1899),  22  Ind.  App.  515;  Kessler  v.  Citizens  SL  R.  Co. 
(1898),  20  Ind.  App.  427;  Young  v.  CUizens  St.  R.  (Jo, 
.(1897),  148  Ind.  54. 
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The  facts  may  also  be  of  such  a  character  that  the  court 
may  adjudge  absence  of  contributory  negligence  as  matter 
of  law.  They  are  rarely  called  upon  to  do  so.  But  if  j  when 
appellee  started  to  cross  the  track,  he  had  seen  a  street  car 
half  a  mile  away,  which,  contrary  to  any  reasonable  expec- 
tation, was  brought  in  collision  with  him  before  he  could 
clear  the  track,  in  the  absence  of  further  notice  of  the  im- 
pending danger  than  the  mere  presence  of  the  car  at  the  dis- 
tance named  could  give,  it  might  be  declared  as  a  matter  of 
law  that  he  was  not  contributorily  negligentw 

The  other  class  of  cases  are  those  in  which  there  is  a  dis- 
pute as  to  what  the  facts  are,  or  a  dispute  as  to  what  infer- 
ences should  be  drawn  from  undisputed  facts,  in  both  of 
which  cases^  if  there  is  room  for  a  difference  of  opinion 
among  reasonable  men,  the  question  is  left  to  the  jury,  un- 
der instruction  from  the  court  as  to  the  law.  Chicago,  etc., 
B.  Co.  V.  Martin  (1903),  31  Ind.  App.  308,  315;  Citizens 
St.  R.  Co.  y.  Homer  (1902),  29  Ind.  App.  426,  430;  Balti' 
more,  etc.,  B.  Co.  v.  Walbom,  supra;  Railroad  Co.  v.  Stout, 
supra.  It  18  primarily  necessary  in  each  instance  to  deter- 
mine under  which  of  the  foregoing  classes  the  given  facts 
bring  the  case. 

5.  In  the  actual  use  of  a  public  highway  every  person 
has  an  equal  right  to  use  it  for  his  own  best  advantage,  to 
suit  his  own  convenience  or  pleasure,  but  at  all  times  with  a 
just  regard  to  the  like  rights  of  every  other  person.  Stringer 
V.  Frost  (1888),  116  Ind.  477,  2  L.  K.  A.  614,  9  Am.  St 
875;  Green  v.  Eden  (1900),  24  Ind.  App.  583;  Scofield  v. 
Meyers  (1901),  27  Ind.  App.  375. 

6.  "The  driver  of  an  ordinary  vehicle  can  proceed  at  a 
highway  crossing  to  go  over  a  street  railway  in  the  face  of 
an  approaching  car,  when,  and  only  when,  he  has  reason- 
able ground  for  believing  that  he  can  pass  in  safety  if  botli 
he  and  those  in  charge  of  the  car  act  with  reasonable  regard 
to  the  rights  of  each  other.  The  duty  to  slow  up  or  stop,  if 
necessary  to  prevent  a  collision,  resta  equally  on  each  party. 
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Under  ordinary  circumstances,  the  first  to  reach  the  cross- 
ing, if  each  has  been  moving  at  a  reasonable  speed,  has  the 
right  to  proceed  over  it  before  the  other ;  but  if  it  be  appar- 
ent to  the  driver  that  the  motorman  does  not  intend  to  respect 
this  right,  he  must  stop  and  give  way,  if  a  collision  can  thus 
be  avoided."     Baldwin,  American  Railroad  Law,  418. 

If  the  facts  exhibited  come  short  of  what  is  required  to 
enable  the  court  to  declare  contributory  negligence,  it  is 
the  misfortune  of  the  defendant,  the  defense  being  an  af- 
firmative one  by  statute.  If  the  existence  of  certain  facta 
is  inconsistent  with  such  declaration,  their  absence  must  ap- 
pear from  the  evidence  in  order  that  it  may  be  made. 

7.  There  is  constant  difficulty  in  the  application  of  the 
foregoing  well-established  general  doctrine,  duo  to  the  \b,- 
riety  of  facts  connected  with  the  different  occurrences  which 
come  before  the  courts  for  examination.  The  main  features 
of  many  accidents  have  a  general  likeness  to  each  other,  in 
that  injuries  are  suffered  through  collision,  but  the  details 
which  give  character  to  the  conduct  of  the  parties  are  not 
twice  alike.  Unanimity  of  decision  is  therefore  attained 
when  the  same  principles  are  applied  in  every  case.  Una- 
nimity of  result  in  upholding  or  overthrowing  judgments 
rendered  against  street  car  companies  for  damages  on  ac- 
count of  such  collisions  is  neither  possible  nor  desirable. 
Each  case  must  be  determined  upon  its  own  facts.  The 
language  of -different  opinions  can  not  be  disassociated  from 
the  facts  before,  and  considered  by,  the  court  The  text- 
writer  above  quoted  says: 

8.  "In  practical  effect  these  doctrines  give  any  railroad 
car  approaching  a  highway  crossing  what  amounts  to  a  right 
of  precedence.  This  follows  from  the  rule  respecting  con- 
tributory negligence.  Xo  man  has  the  right  to  calculate 
close  chancer  as  to  his  ability  to  reach  the  track  before  the 
car,  and  tlirow  tlie  risk  of  injury  on  the  other  party.  As  to 
whether  the  chances  were  close,  however,  and  whether  the 
railroad  company  were  not  tlie  one  really  in  fault,  will  or- 


no\t;mber  term,  1904,  319 

Indianapolis  St.  R.  Co.  f.  O'Donnell— 35  Ind.  App.  312. 

dinarily  be  a  question  for  the  jury.  When  a  traveler  is 
struck  by  a  car,  the  collision  may  be  due  to  a  sudden  in- 
crease of  its  rate  of  speed,  which  he  had  no  reason  to  an- 
ticipate, or  to  his  meeting  ^v^th  some  unexpected  and  ex- 
traordinary impediment  upon  the  crossing.  All  the  attend- 
ant circumstances  are  to  be  taken  into  account."  Baldwin, 
American  Railroad  Law,  418^ 

When  the  appellee  started  to  drive  across  the  tracks,  the 
car  which  subsequently  collided  with  his  wagon  was  some 
•  distance  away.  "WTiat  that  distance  was  is  one  relevant 
fact.  It  may  be  of  predominating  importance,  and  it  may 
be  of  very  minor  consequence.  If  tlie  car  had  been  station- 
ary, its  mere  presence  on  the  track  would  not  he  a  menace. 
If  its  movement  was  such  as  to  indicate  an  inttmtion  to  stop, 
or  so  moderate  as  to  suggest  no  likelihood  of  a  collision,  ho 
could  not,  in  proceeding  upon  his  way,  be  held  blamable  be- 
cause of  its  mere  presence.  So  tliat  the  rate  of  speed  at 
which  a  car  moves,  the  measure  of  control  apparently  exer- 
cised over  it,  as  well  as  that  actually  maintained,  must  al- 
ways be  taken  into  account  in  connection  with  the  fact  of 
its  presence,  and  it  is  necessarily  true  that  no  court  can  set 
Tip  a  standard  of  distance,  and  say  that  one  who  attempts  to 
cross  a  street  car  track  when  a  car  is  within  that  distance 
is  guilty  of  negligence.  Much  loss  can  it  l)e  said  that  one 
who  attempts  to  cross  in  front  of  an  approaching  street  car, 
irrespective  of  distance,  is  guilty  of  negligence.  It  has  l)een 
adjudged  not  to  be  negligence  as  a  matter  of  law  to  drive 
upon  tlie  track  in  front  of  a  car^  moving  at  an  ordinary 
rate  of  speed,  50  feet  away  (Welh  v.  Brooklyn  City  R.  Co, 
[1890],  12  N.  Y.  Supp.  07)  ;  160  feet  away  {Union  Trac- 
tion Co.  V.  Vajidercook  [1904],  32  Ind.  App.  (521)  ;  125  to 
150  feet  away  (Cllizrvs  St.  R.  Co.  v.  Damm  [11)00],  25 
Ind.  App.  511). 

9,  Where  there  is  nothing  to  prevent  a  traveler  from  see- 
ing an  approaching  car,  it  must  bo  pnvsunied  that  ho,  did 
see  it,  or  that  he  did  not  look.     Whctlicr  his  action^  in  view 
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of  what  he  saw,  was  negligent,  and  whether  he  was  n^ligent 
in  not  looking,  must  depend  upon  all  the  attendant  rele- 
vant circumstances,  part  of  which  are  found  in  the  neces- 
sity of  his  position. 

The  driver  of  a  vehicle  has  other  duties  than  watching 
for  street  cars.  He  must  keep  a  lookout  to  avoid  heing 
struck  by  other  vehicles  of  other  qualities  and  kind,  and 
must,  before  all,  be  vigilant  to  avoid  colliding  with  and  in- 
flicting injuries  upon  others. 

When  the  evidence  shows  that  he  was  in  nowise  con- 
strained, knowledge  of  what  he  might  have  seen  will  be  atr 
tributed  to  him,  and  knowledge  or  lack  of  knowledge  as  to 
the  distance  of  the  car,  its  condition  as  to  being  in  motion  or 
stationary,  and,  if  in  motion,  its  rate  of  speed,  the  apparent 
purpose  of  the  motorman  to  check  or  increase  speed,  and 
many  other  facts  are  necessarily  relevant  and  of  differing 
importance.     Union  Traction  Co.  v.  Vandercook,  supra, 

10.  In  determining  the  quality  of  the  action  taken  by  an 
individual  in  a  certain  juncture,  his  environment  must  be 
considered,  and  it  is  to  be  observed  that  the  traveler  is  not 
required  to  anticipate  negligence  on  the  part  of  those  in 
charge  of  an  approaching  car,  but,  on  the  contrary,  he  has 
the  right  to  presume  that  reasonable  care  will  be  exercised 
by  them. 

11.  Ordinarily,  contributory  negligence,  when  its  exist- 
ence depends  upon  so  many  elements  and  circumstances,  the 
weight  of  which  depends  upon  their  relation  to  each  other, 
will  be  for  the  jury,  whose  judgment,  as  to  what  a  rea- 
sonable man  should  do  in  view  of  the  circumstances  which 
can. not  be  classified,  it  is  the  constant  effort  of  the  law  to 
obtain.  When  the  conditions  existing  are  such  as  can  not 
be  consistent  with  injury  while  the  injured  party  is  exercis- 
ing ordinary  care,  the  courts  will  not  indulge  the  idle  for- 
mality of  submitting  such  issues  to  a  jury,  but  will  dis- 
pose of  the  issue  in  accordance  with  the  rule  heretofore 
stated. 
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12.  The  conditions  and  cir<?unistances  disclosed  by  the 
evidence  heard  in  the  case  at  bar  were  such  as  to  create  a 
mixed  question  of  law  and  fact^  which  was  correctly  sub- 
mitted to  a  jury  under  instruction  from  the  court  Balti- 
more, etc.,  R.  Co.  V.  Walbom  (1891),  127  Ind.  142.  If 
this  conclusion  is  not  correct^  it  would  be  of  general  interest 
to  have  an  illustration  of  a  case  coming  within  that  dass, 
in  which  a  street  car  collision  is  concerned. 

13.  The  fourth  instruction  given  was  in  terms  as  folt 
lows:     "There  is  now  no  law  or  ordinance  fixing  the  speed 
at  which  street  cars  may  be  run  in  the  city  of  Indianapolis, 
but  it  is  a  question  for  the  jury  under  the  evidence  in  the 
cause  to  determine  whether,  at  the  time  and  place  of  the  ac- 
cident in  controversy,  the  car  was  run  at  such  a  speed  as  to 
be  unsafe  and  dangerous  to  persons  or  travelers  on  the  street 
The  rate  of  speed  at  which  a  car  may  be  safely  run  is  not 
the  same  at  all  places  or  under  all  circumstances.     A  car 
may  be  run  at  a  higher  rate  of  speed  in  the  suburbs  or 
sparsely  settled  parts  of  a  city  than  it  may  be  in  a  thickly 
settled,  populous  or  crowded  portion  thereof;  and,  in  de- 
termining the  question  as  to  whether  the  car  in  controversy 
was  run  at  a  dangerous  and  unsafe  rate  of  speed,  you  should 
take  into  consideration  the  time,  location  and  conditions  sur- 
rounding the  accident     And  if  you  believe  that  a  reason- 
ably careful  and  prudent  motorman,  under  the  conditions 
surrounding  the  accident  in  controversy,  as  shown  by  the 
evidence,  would  have  run  his  car  at  the  rate  of  speed  at  which 
this  car  was  run  at  the  time  of  the  accident,  then  you  would 
be  warranted  in  finding  that  the  defendant  was  not  guilty 
of  n^ligence  in  running  said  car  at  the  speed  at  which  it 
was  run.      But  if  you  believe  from  the  evidence  that  such 
motorman  under  such  circumstances  would  not  have  nm 
his  car  at  such  rate  of  speed,  then  you  would  be  warrant^ed 
in  finding  that  the  defendant  was  guilty  of  negligence  in  run- 
ning the  car.*' 

The  principal  objection  made  to  the  instruction  is  that  by 
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the  use  of  the  word  "should^'  the  oourt  invaded  the  proyince 
of  the  jury.  There  are  decisions  of  both  this  and  the  Su- 
preme Court  tending  to  support  sfuch  contention,  but  such 
decisions,  so  far  as  their  facts  are  similar  to  the  facts  in  the 
case  at  bar,  can  not  at  this  time  be  considered  as  expressive 
of  the  law.  Of  course,  the  court  can  not  properly  instruct 
the  jury  as  to  the  weight  of  evidence,  but  evidence  is  ad- 
mitted by  the  court  for  the  purpose  of  being  considered  and 
weighed  by  the  jury.  "The  instruction  amounts  to  no  more 
than  a  statement  that  it  is  the  duty  of  the  jury,  in  determin- 
ing the  weight  to  be  given  to  the  testimony  of  the  witnesses 
to  consider  all  the  evidence  bearing  on  that  question."  Deal 
V.  State  (1895),  140  Ind.  354,  364;  Anderson  v.  State 
(188B),  104  Ind.  467,  472,  and  cases  cited;  Smith  v.  State 
(1895),  142  Ind.  288,  291 ;  White  v.  State  (1900),  153  Ind, 
Ind.  689,  691. 

14.  The  statement  in  the  instruction  that  "a  car  may  be 
run  at  a  higher  rate  of  speed  in  the  suburbs  or  sparsely  set- 
tled parts  of  a  city  than  it  may  be  in  a  thickly  settled,  pop- 
ulous or  crowded  portion  thereof,"  was  tlie  statement  of  a 
fact  which  it  is  the  province  of  the  jury  to  determine  and 
which  may  not  .properly  be  stated  by  the  court  as^  a  matter 
of  law.  The  measure  of  care  required  is  at  all  times  tlie 
same,  i.  e,,  ordinary  and  reasonable  caw.  Lake  Shore,  etc,, 
R.  Co.  V.  Mcintosh  (1895),  140  Ind,  261,  270, 

15.  The  body  of  the  instruction  contained  a  correct  state- 
ment of  the  law,  and  the  error  is  not  a  reversible  one,  for  the 
reason  that  the  evidence  and  answers  to  interrogatories  re- 
turned with  the  general  verdict  show,  without  room  for  di- 
vers inference,  as  we  are  all  agreed,  that  defendant  was  n^- 
ligent  in  the  operation  of  the  car  as  charged  in  the  com- 
plaint LaPlanie  v.  State,  ex  rel  (1899),  152  Ind.  80 ;  El- 
liott, App.  Proc.,  §642,  p.  571. 

Judgment  is  therefore  aflSrmed. 

Robinson,  P.  J.,  Myers  and  Black,  JJ.,  concur. 

Comstock,  C.  J.,  and  Wiley,  J.,  dissent. 
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Dissenting  Opinion. 

Wiley,  J. — I  am  unable  to  agree  with  my  associates  in 
the  conclusion  reached  in  the  prevailing  opinion.  My  rea- 
sons for  dissenting  are  two:  (1)  Because,  from  the  un- 
disputed facts  discloeed  by  the  record,  it  clearly  appears 
that  the  appellee  was  guilty  of  contributory  negligence^ 
which  should  preclude  his  recovery;  and  (2)  because  of  er- 
ror of  the  trial  court  in  giving  instruction  number  four  upon 
its  own  motion.  I  agree  with  the  prevailing  opinion  in 
declaring  that  appellant  was  guilty  of  negligonco,  in  that  its 
servants  in  control  of  the  car  ran  it  at  too  rapid  a*  speed, 
considering  tlie  location  of  the  point  where  the  collision 
occurred,  and  surrounding  conditions.  As  I  understand 
the  rule  applicable  to  the  law  of  negligence,  the  negligence 
of  which  complaint  is  made,  to  create  liability,  must  be 
unmixed  from  the  negligence  of  the  complaining  party, 
where  such  negligence  contributed  to  his  own  injury. 

The  facts  exhibited  by  the  o\'idencx>  arc  fairly  and  fully 
stated  in  the  opinion,  and  need  not  be  rcHtsitcd  at  any  length 
her^  I  do  not  find  fault  with  the  niles  of  law'  so  clearly 
and  tersely  stated,  and  forcibly  supported  by  argument  and 
reason,  by  my  learned  associate,  who  wrote  the  majority 
opinion-,  but,  in  my  judgment,  they  are  not  applicable  to 
the  facts  in  this  case. 

Appellee  was  injured  at  the  intersection  of  Washington 
street  and  Capitol  avenue.  Over  and  along  Wasliingtx>n 
street  appellant  maintains  tw^o  street  car  tracks,  upon  which 
it  runs  cars.  Washington  street  nms  cast  and  west.  Cars 
going  east  are  run  on  the  south  track,  and  cars  going  west  on 
the  north  track.  Appellee  was  driving  a  team  of  horses 
hitched  to  a  wagon.  The  wagon  was  heavily  loaded  with 
sand.  He  was  going  east  on  the  soutli  side  of  Washington 
street,  intending  to  cross  the  tracks  at  Capitol  avenue,  and 
-go  north  on  that  street*  AVlien  he  pot  to  the  point  where 
he  desired  to  cross  he  turned  toward  the  tracks,  and  when 
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near  the  south  traxjk  he  stopped  his  team  while  a  oar  passed 
west  on  the  north  track.  Immediately  after  that  car  passed, 
he  started  to  cross  the  tracks,  and,  before  he  had  gone  a,  dis- 
tance of  twenty  f  eet^  a  car  going  east,  on  the  south  track,  col- 
lided with  his  wagon.  The  rate  of  speed  at  which  the  car 
was  going  was  stated  by  different  witnesses  to  be  from 
twelve  to  twenty-five  miles  per  hour.  In  answer  to  an  in- 
terrogatory, the  jury  found  that  it  was  going  fifteen  miles 
per  hour..  When  appellee  started  from  the  position  of 
safety,  which  he  occupied  immediately  before  attempting  to 
cross,  the  car  that  struck  him  was  from  fifty  to  one  hundred 
twenty-five  feet  from  the  point  of  the  collision.  The  short- 
est distance  fixed  by  any  witness  was  fifty  feet,  and  the 
greatest  one  hundred  twenty-five  feet 

Appellee  testified  that  after  he  had  driven  "up  to  the 
south  track"  ho  glanced  toward  the  west  and  saw  nothing. 
It  further  appears  by  the  uncontradicted  evidence  of  two  of 
appellee's  witnesses,  that,  just  as  he  started  to  drive  on  the 
track,  they  knew  he  was  running  a  great  risk  of  colliding 
with  the  car.  His  load  weighed  4,500  pounds,  and  he  was 
going  about  three  miles  per  hour.  The  track  was  straight 
f OT  five  squares,  and  there  were  no  obstructions  to  obscure  the 
view  of  the  approaching  car.  The  appellee  himself  said 
thera  were  no  other  vehicles  near  him  and  nothing  obstructed 
his  movements.  He  said  the  street  was  clear  as  far  as  hav- 
ing a  good  view  was  concerned.  It  was  a  clear  day.  He 
said  he  glanced  to  the  west  once,  and  that  was  all,  and  he 
did  not  see  or  hear  the  car.  He  could  have  heard  the  car  for 
half  a  block,  or  about  two  hundred  feet.  He  knew  cars  fre- 
quently passed  tlie  point  where  he  was  injured. 

It  is  clear  from  the  uncontradicted  facts  that  when  ap- 
pellee started  to  cross  the  tracks  the  car  that  struck  his  wagon 
was  only  a  short  distance  away,  and  running  at  a  rapid  rate 
of  speed.  There  was  nothing  to  obstruct  his  view  of  it,  and 
it  was  in  plain  sight  Under  these  facts  it  was  hazardous 
for  him  to  attempt  to  cross.     The  fact  that  he  says  he  did 
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not  see  the  car  can  not  be  used  as  a  shield  to  protect  him 
from  his  own  carelessness,  for  there  is  no  question  but  that 
he  could  have  seen  it  if  he  had  looked.  His  imperative 
duty  bound  him  to  see  it. 

A  party  asking  another  to  respond  in  damages  for  an  in- 
jury resulting  from  negligence  can  not  close  his  eyes  and 
ears,  and  rush  into  danger,  and  lay  all  the  fault  at  the  door 
of  his  adversary,  and  thus  escape  the  consequences  of  his 
own  negligent  acts,  when  such  acts  contribute  to  his  in- 
jury. The  conduct  of  appellee  shows  a  wanton  indiffer- 
ence on  his  part  to  his  own  safety.  As  was  said  in  Rohards 
V.  Indianapolis  St.  R.  Co.  (1904),  32  Ind.  App.  297 :  ^'lle 
needlessly  exposed  himself  to  danger  he  had  good  reason  to 
believe  was  imminent.  He  used  neither  his  sense  of  sight 
nor  hearing,  when  the  use  of  either  would  have  enabled  him 
to  have  avoided  his  injury.  That  this  was  negligence  we 
need  to  cite  no  authorities.  The  general  verdict  finds  ho 
was  free  from  contributory  negligence.  The  facts  show  af- 
firmatively that  he  did  not  exercise  ordinary  care." 

As  between  travelers  upon  public  streets  and  street  rail- 
way companies  operating  street  cars  thereon,  there  are  re- 
ciprocal duties  and  obligations.  WTiile  they  each  have  equal 
rights  upon  the  streets,  the  traveler  must  sometimes  yield  to 
the  right  of  the  company,  because  the  way  of  tlie  latter  is  dis- 
tinctly marked,  and  its  cars  can  not  vary  from  tlicir  course. 
The  reciprocal  duties  just  referred  to  are  well  defined  by 
the  authorities,  and  by  them  the  question  is  put  beyond  the 
pale  of  legitimate  debate  or  argument 

The  obligation  of  a  traveler  upon  a  street^  who  is  in- 
tending and  is  about  to  cross  street  railway  tracks,  has  been 
clearly  and  forcibly  stated  by  this  court  in  the  case  of 
Marchal  v.  Indianapolis  St.  R.  Co.  (1901),  28  Ind.  App. 
133,  as  follows:  ^^Street  crossings  of  railways  are  places 
of  danger.  Every  person  must  use  due  care  before  cross- 
ing them.  Misconduct  upon  the  part  of  the  railway  com- 
pany win  not  excuse  the  performance  of  that  duty  upon  the 
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part  of  the  one  injured.  One  is  not  in  the  exercise  of  due 
care  who  attempts  to  cross  a  railway  track  without  taking 
reasonable  precaution  to  assure  himself,  by  actual  observa- 
tion, that  there  is  no  danger  from  an  approaching  car  or 
trains.''  It  is  useless  to  multiply  authorities  in  support  of 
a  rule  of  law  so  familiar.  It  is  evident  from  all  the  facte 
in  the  case,  and  there  is  no  conflict  in  the  evidence,  that  ap- 
pellee could  have  seen,  if  he  had  looked,  and  could  have 
heard,  if  he  had  listened,  the  car  that  inflicted  his  injury. 
It  was  his  duty  both  to  see  and  hear  the  car,  in  the  absence 
of  anything  which  prevented  the  exercise  of  those  senses. 
He  voluntarily  drove  upon  the  track  in  front  of  the  ap- 
proaching car,  and  took  no  precaution  for  his  safety. 

He  did  not  exercise  ordinary  care  and  prudence,  but  by 
his  own  act  contributed  to  his  injury.  This  is  sufficient  to 
prevent  his  recovery,  and  where  there  is  no  conflict  in  the 
evidence  the  court  has  a  right  to  adjudge,  a^  a  matter  of  law, 
that  he  was  negligent  Where  the  negligence  of  two  per- 
sons is  contemporaneous,  and  the  fault  of  each  operates  di- 
rectly to  cause  the  injury,  the  rule  deducible  from  the  au- 
thorities is  that  the  plaintiff  can  not  recover  if,  by  the  exer- 
cise of  ordinary  care  on  his  part,  he  might  have  avoided  the 
injurious  results  of  the  defendant's  negligence.  Evans  v. 
Adams  Express  Co,  (1890),  122  Ind.  362;  Mayhem  v. 
Bums  (1895),  103  Ind.  328;  Murphy  v.  Dea^  (1869), 
101  Mass.  456 ;  DeLon  v.  Kokomo  City  St.  R.  Co.  (1899), 
22  Ind.  App.  377. 

It  is  tlie  rule,  supported  by  all  the  authorities,  that,  where 
negligence  is  the  issue,  it  must  be  a  question  of  unmixed  n^- 
Hgence.  If  the  want  of  ordinary  care  and  prudence  con- 
tributes to  the  injury,  there  can  be  no  recovery.  DeLon  v. 
Kokomo  City  St.  R.  Co.,  supra;  Ft.  Wayne,  etc.,  R.  Co.  v. 
Gruff  (1892),  132  Ind.  13;  Louisville,  etc.,  R.  Co.  v.  Loch- 
ridge  (1884),  93  Ind.  191. 

I  affirm  that  the  law  declared  in  tlie  authorities  cited, 
when  applied  to  the  facts  in  this  case,  should  prevent  appel- 
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Ws*  recovery,  on  account  of  his  failure  to  exercise  ordi- 
nary care  to  prevent  his  injury. 

The  second  reason  why  the  judgment  should  be  reversed 
is  because  of  the  error  of  the  trial  court  in  giving  instruc- 
tion number  four.  As  this  instruction  is  set  out  in  the  pre- 
vailing opinion,  I  need  not  repeat  it  here.  In  the  instrue- 
tion  the  court  told  the  jury,  among  other  things,  that  "The 
rate  of  spe^d  at  which  a  car  may  be  safely  run  is  not  the 
same  at  all  places  or  under  all  circumstances.  A  car  may 
be  run  at  a  higher  rate  of  speed  in  the  suburbs  .or  sparsely 
settled  parts  of  a  city  than  it  may  be  in  a  thickly  settled, 
populous  or  crowded  portion  thereof;  and,  in  determining 
the  question  as  to  whether  the  car  in  controversy  was  run 
at  a  dangerous  and  unsafe  rate  of  speed,  you  should  take 
into  consideration  the  time,  location  and  conditions  sur- 
rounding the  accident"  This  was  equivalent  to  telling  the 
jury  that  the  appellant  was  required  to  use  greater  care  in 
running  its  cars  in  a  populous  city  and  upon  crowded 
streets  than  in  sparsely  settled  districts  and  upon  streets 
where  travel  is  light  . 

The  evidence  in  this  case  shows  that  the  accident  occurred 
in  the  down-town  or  populous  part  of  the  city.  In  my 
judgment,  the  fact  that  the  location  of  the  accident  was  in 
the  thickly  settled  portion  of  the  city  did  not  give  the  court 
the  right  to  say  as  a  matter  of  law  that  the  rate  of  speed 
was  or  was  not  negligent.  The  evidence,  without  conflict, 
shows  that  at  the  time  and  place  of  the  accident  there  were 
no  other  vehicles  in  close  proximity  to  the  intersection  of  the 
two  streets,  that  there  was  no  obstruction  to  the  view,  and 
that  there  were  few  travelers  in  that  immediate  vicinity. 
The  mere  question  of  location  can  not  determine  the  rate  of 
speed  at  which  a  street  car  may  be  properly  run.  The  court 
told  the  jury  by  this  instruction  that  they  should  consider  the 
location,  etc,  and  by  so  instructing  the  jury  the  court  sub- 
stantially said  to  them  that  they  should  find  the  defendant 
negligent  if  they  found  that  it  ran  its  car  at  the  place  of  the 
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accident  as  fast  as  it  ran  it  in  the  suburbs  of  the  city  or  in 
sparsely  settled  districts.  In  the  recent  case  of  the  Indian- 
apolis St.  B.  Co.  V.  Taylor  (1906),  164  Ind.  155,  an  in- 
struction of  similar  import  was  under  consideration.  There 
the  court  told  the  jury  that  "A  street  railway  company  oper- 
ating cars  is  required  to  use  ordinary  and  reasonable  care 
to  avoid  injuring  persons  who  are  using  the  highways  upon 
which  the  cars  are  being  operated.  The  degree  of  care  and 
the  means  to  be  employed  depend  upon  the  conditions  exist- 
ing at  the  time  and  place  in  question."  Inmiediately  fol- 
lowing tiie  above  quotation,  and  in  the  same  instruction,  the 
court  told  the  jury:  "Greater  care  is  required  in  populous 
cities  and  crowded  streets  than  in  sparsely  settled  districts 
and  streets  or  highways  upon  which  there  ^re  few  travel- 
ers." In  passing  upon  the  instruction  the  court  said :  "As 
a  general  rule,  which  is  fully  supported  by  the  decisions  of 
this  jurisdiction,  where  it  appears  that  the  trial  court  in  its 
charge  to  the  jury  has  overstepped  the  line  which  separates 
the  law  from  the  facts,  such  instruction  will  constitute  ire- 
versible  error,  unless  it  is  affirmatively  disclosed  by  the  rec- 
ord that  the  error  was  harmless.  While  it  is  the  province 
or  right  of  the  trial  court  to  instruct  the  jury  fully,  freely 
and  pointedly  on  all  matters  of  law  applicable  to  the  case, 
still  the  court  in  doing  so  is  not  authorized  to  usurp  or  en- 
trench upon  the  function  of  the  jury  in  the  determination  of 
matters  of  fact*  This  rule  is  well  affirmed  by  the  follow- 
ing authorities,  and  many  others."  (Citing  many  cases.) 
The  court  further  said:  "While,  as  a  matter  demon- 
strated by  common  experience,  it  may  be  true  that  greater 
care  in  the  operation  of  street  cars  is  necessary  to  avoid  ac- 
cidents in  populous  cities  or  crowded  streets  or  highways 
than  is  necessary  in  'sparsely  settled  districts  or  on  streets 
or  highways  where  there  are  few  travelers,'  nevertheless 
such  a  question,  so  far  as  it  is  involved  in  the  case  at  bar, 
was  a  matter  of  fact  to  he  decided  by  the  jury,  and  not  a 
matter  of  law  to  be  announced  by  the  court  from  the  bench." 
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The  giving  of  that  instruction  was  held  to  be  reversible 
error.  ' 

In  Goodwin  v.  Stale  (1884),  96  Ind.  550,  the  court  said: 
"It  is  proper  for  the  court  to  direct  the  minds  of  the  jury 
to  the  facts  of  the  case,  but  it  is  not  proper  for  it  to  annex 
weight  and  value  to  them ;  that  is  the  exclusive  province  of 
the  jury/' 

Whether  a  street  car  may  be  run  at  a  higher  rate  of 
speed  in  the  suburbs  and  sparsely  settled  parts  of  a  city  than 
it  may  be  in  the  thickly  settled,  populous  or  crowded  por- 
tion thereof,  is  a  question  of  fact  within  the  exclusive  prov- 
ince of  the  jury  to  determine.  And  when  the  court  told  the 
jury  what  it  did  in  that  part  of  the  instruction  above  quoted, 
it  thus  invaded  the  province  of  the  jury.  In  my  judgment 
the  giving  of  instruction  number  four  was  reversible  error. 

For  the  reasons  herein  stated,  the  judgment  should  be 
reversed. 

CoMSTOCK,  C.  J. — I  concur  in  the  dissenting  opinion,  on 
the  ground  that  the  evidence  shows  that  appelleei  was  guilty 
of  contributory  negligence. 

On  Petition  fob  Rehearing. 

RoBY,  J. — Appellant's  learned  counsel  have  filed  a  brief 
in  support  of  the  petition  for  rehearing,  in  which  they  state 
their  position  with  earnestness  and  unusual  candor.  The 
legal  propositions  heretofore  expressed  are  not  controverted, 
but  a  line  of  argument  is  presented  which  is  entitled  to 
more  than  passing  attention. 

16.  Negligence  justifying  the  recovery  of  damages  by 
one  thereby  injured  must  be  unmixed  negligence.  Xo  legal 
proposition  is  more  firmly  established,  and  nothing  herein 
held  or  said  in  fact  or  effect  questions  or  militates  against 
the  doctrine.  The  salient  point  of  the  decision  is  that  the 
question  whether  or  not  the  appellee  was  contributorily  neg- 
ligent was  a  mixed  one  of  law  and  fact  properly  submitted 
to  and  tried  by  the  jury. 
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'17,  Against  this  conclusion  counsel  protest  in  terms  as 
follows  (including  capitals) :  "The  Courts  are  COMPE- 
TENT to-establish  adequate  and  consistent  rules  of  conduct 
Jurors  are  always  selected  for  their  monumental  ignorance 
of  the  subject-matter  of  dispute.  Who  ever  heard  of  book- 
keepers being  called  to  try  a  bank  case,  insurance  men  to 
try  an  insurance  case,  any  one  who  knows  anything  about 
railroading  to  try  a  railroad  case  ?  No  One.  In  this  case, 
as  an  example,  the  conduct  of  this  motorman  is  submitted  to 
men  who  have  absolutely  no  conception  of  the  duties,  the 
responsibilities  or  the  adversities  of  a  motorman.  Of  course 
they  condemn  him,  for  the  reason  that  nine  out  of  ten 
juries  set  aside  any  will  or  contract  submitted  to  them,  be- 
cause the;j^  think  they  can  do  the  business  better  than  the 
man  that  made  it.  The  bar  generally  recognize  that  jury 
trials  are  farces,  and  they  look  to  the  courts  to  give  them 
sane  and  reasonable  rules  of  living-.— fixed  rules — so  that 
people  may  have  some  idea  of  their  rights  from  cases  pre- 
viously  decided,  without  having  to  go  to  law  all  the  time 
and  meet  an  ever-changing  line  of  decisions."  The  stand- 
ard by  which  the  conduct  of  the  appellee  is  to  be  measured  is 
that  of  ordinary  care — "that  degree  of  care  and  foresight 
which  a  discreet  and  cautious  individual  would  or  ought  to 
use  if  the  whole  loss  and  risk  were  to  be  his  own  exclu- 
sively." This  is  not  a  case  of  bookkeeping,  insurance  or 
railroading,  but  one  as  to  the  conduct  of  ordinary  men,  such 
men  as  jurors  are  presumed  to  be,  and  relative  to  which 
they  are  experts  exactly  as  the  argument  indicates  that 
they  should  be. 

18.  The  scope  of  the  argument  is  broader,  however,  thaD 
the  illustration.  It  amounts  to  an  assault  upon  the  sys- 
tem of  trial  by  jury.  Jurors  are  ignorant,  trial  by  jury  is 
a  farce,  ergo  the  courts  should  encroach  upon  the  function 
heretofore  assigned  to  them  in  American  and  English  juris- 
prudence. Such  encroachment  was  long  since  foreseen. 
"It  is  the  most  transcendent  privilege  which  any  subject 
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can  enjoy  or  wish  for,  that  he  can  not  be  affected  either  in 
his  property,  his  liberty,  or  his  person,  but  by  the  unani- 
mous consent  of  twelve  of  his  neighbors  and  equals.     A 
constitution  that  I  may  venture  to  affirm  has,  under  Provi- 
dence, secured  the  just  liberties  of  this  nation  for  a  long 
succession  of  ages.     And,  therefore,  a  celebrated  French 
writer,  who  concludes  that  because  Rome,  Sparta,  and  Car- 
thage had  lost  their  liberties,  therefore  those  of  England  in 
time  must   perish,    should    have    recollected    that   Rome, 
Sparta,  and  Carthage,  at  tlie  time  when  their  liberties  were 
lost,  were  strangers  to  the  trial  by  jury.     Great  as  this  eulo- 
gium  may  seem,  it  is  no  more  than  this  admirable  constitu- 
tion, when  traced  to  its  principles,  will  be  found  in  sober 
reason  to  deserve.     The  impartial  administration  of  justice, 
which  secures  both  our  persons  and  our  properties,  is  the 
great  end  of  civil  society.     But  if  that  bo  entirely  entrusted 
to  the  magistracy,  a  select  body  of  men,  and  those  generally 
selected  by  the  prince  or  such  as  enjoy  the  highest  offices  in 
the  state,  their  decisions,  in  spite  of  their  own  natural  in- 
tegrity, will  have  frequently  an  involuntary  bias  toward 
those  of  their  own  rank  and  dignity ;  it  is  not  to  be  expected 
from  human  nature  that  the  few  should  be  always  attentive 
to  the  interests  and  good  of  the  many.    On  the  other  hand,  if 
the  power  of  judicature  were  placed  at  random  in  the  hands 
of  the  multitude,  their  decisions  would  be  wild  and  capri- 
cious, and  a  new  rule  of  action  would  be  every  day  estab- 
lished in  our  courts.    It  is  wisely,  therefore,  ordered  that  the 
principles  and  the  axioms  of  law,  which  are  general  proposi- 
tions, flowing  from  abstracted  reason,  and  not  accommodated 
to  times  and  men,  should  be  deposited  in  the  breasts  of  the 
judges,  to  be  occasionally  applied  to  such  facts  as  come  prop- 
erly ascertained  before  them.     For  here  partiality  can  have 
little  scope;   the  law  is  well  known  and  is  the  same  for  all 
rights  and  degrees;   it  follows  as  a  regular  conclusion  from 
the  premises  of  fact  pre-established.     But  in  settling  and 
adjusting  a  question  of  fact,  when  intrusted  to  any  single 
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magistrate,  partiality  and  injustice  have  an  ample  field  to 
range  in ;  either  by  boldly  asserting  that  to  be  proved  which 
is  not  so,  or  by  more  OArtfally  suppressing  some  circum- 
stances, stretching  and  warping  others,  and  distbigvishing 
away  the  remainder.  [Our  italics.]  Here,  therefore,  a 
competent  number  of  sensible  and  upright  jurymen,  chosen 
by  lot  from  among  those  of  the  middle  rank,  will  be  found 
the  best  investigators  of  truth,  and  the  surest  guardians  of 
public  justicow  For  the  most  powerful  individual  in  the 
state  will  be  cautious  of  committing  any  flagrant  invasion  of 
another's  rights  when  he  knows  tliat  the  fact  of  his  oppres- 
sion must  be  examined  and  decided  by  twelve  indifferent 
men,  not  appointed  till  the  hour  of  trial;  and  that,  when 
once  the  fact  is  ascertained,  the  law  must  of  course  redress  it 
This,  therefore,  preserves  in  the  hands  of  the  people  that 
share  which  they  ought  to  have  in  the  administration  of  pub- 
lic justice,  and  prevents  the  encroachment  of  the  more  power- 
ful and  wealthy  citizens.  Every  new  tribunal,  erected  for 
the  decision  of  facts,  without  the  intervention  of  a  jury, 
*  *  *  isa step  toward  establishing  aristocracy,  the  most 
oppressive  of  absolute  governments,  [Our  italics.]  The 
feudal  system,  which,  for  the  sake  of  military  subordina- 
tion, pursued  an  aristocratical  plan  in  all  its  arrangements 
of  property,  had  been  intolerable  in  times  of  peace,  had  it 
not  been  wisely  counterpoised  by  that  privilege,  so  univer- 
sally diffused  through  every  part  of  it,  the  trial  by  feudal 
peers.  And  in  every  country  on  the  Continent,  as  the  trial 
by  peers  has  been  gradually  disused,  so  the  nobles  have  in- 
creased in  power,  till  the  state  has  been  torn  to  pieces  by  rival 
factions,  and  oligarchy,  in  effect,  has  been  established, 
though  under  the  shadow  of  regal  government,  unless  where 
the  miserable  commons  have  taken  shelter  under  absolute 
monarchy,  as  the  lighter  evil  of  the  two.  *  *  *  It  is, 
therefore,  upon  the  whole,  a  duty  which  every  man  owes 
to  his  country,  his  friends,  his  posterity,  and  himself,  to 
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maintain  to  the  utmost  of  his  power  this  valuable  constitu- 
tion in  all  its  rights ;  to  restore  it  to  its  ancient  dignity,  if 
at  ail  impaired  by  the  different  value  of  property  [our 
italics]  or  otherwise  deviated  from  its  first  institution ;  to 
amend  it  wherever  it  is  defective;  and,  above  all,  to  guard 
with  the  most  jealous  circumspection  against  the  introduc- 
tion of*  new  and  arbitrary  methods  of  trial,  which,  under 
a  variety  of  plausible  pretenses,  may  in  time  imperceptibly 
undermine  this  best  preservative  of  English  liberty/'  3 
Blackstone's  Comm.,  chap.  23,  *379. 

The  foundations  of  government  may  be  undermined  quite 
as  effectually  through  the  assumption  of  arbitrary  power  by 
existing  tribunals  as  through  the  creation  of  new  and  inde- 
pendent ones.  The  self-respecting  independence  of  the  in- 
dividual citizen  may  be  quite  as  well  destroyed  by  the  ag- 
gressions of  powerful  combinations  now  as  it  could  have 
been  by  that  of  the  nobility  or  aristocracy  of  earlier  days. 
American  liberty  is  safer  while  the  courts  follow  Blackstone 
than  it  will  be  when  they  follow  those  who  hold  a  different 
point  of  view.      i 

In  Mofan  v.  Leslie  (1904),  33  Ind.  App.  80,  the  injured 
person  was  perfectly  cognizant  of  the  risk,  took  his  chance, 
and  lost.  The  principle  applicable  to  all  cases,  and  here- 
tofore stated,  is  that  no  man  has  the  right  to  calculate  close 
chances  as  to  his  ability  to  reach  the  track  before  the  car. 
Whether  the  chance  was  close,  viewing  it  as  appellee  did  in 
the  light  of  conditions  then  known  to  him  (the  fact  that  a 
collision  did  afterward  occur  not  being  one  of  them),  was 
a  question  of  fact.  What  facts  he  knew  and  what  facts  ho 
ought  to  have  known  in  view  of  tlie  conditions  and  circum- 
stances surrounding  him  were  likewise  questions  for  the 
jury. 

19.  The  true  doctrine  is  stated  by  the  supreme  court  of 
niinois  in  the  following  language:  "We  have  for  several 
years  denied  the  contention  that  the  failure  to  look  and 
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listen  when  approaching  a  railroad  crossing  was,  as  a  mat- 
ter of  law,  negligence,  and  have  in  recent  years  uniformly 
held  that  whether  such  failure  was  negligence  was  a  gues- 
tion  of  fact,  to  be  determined  from  all  tiie  facts  and  circum- 
stances in  the  case.     If,  then,  it  was  not  negligence,  as  a 
matter  of  law,  for  the  deceased  to  have  changed  his  course 
at  the  street  crossing  and  have  turned  out  toward  or  upon  the 
east  track  without  looking  and  listening  for  a  north-bound 
car,  we  are  unable  JU)  say  that,  as  a  matter  of  law,  the  de- 
ceased was  guilty  of  negligence  in  doing  so  when  it  appeared 
that  the  car  was  200  feet  away  from  him,  approaching 
a  street  crossing,  and  in  the  absence  of  evidence  that  he 
had  any  knowledge  that  such  car  was  approaching.     Appel- 
lant puts  the  question  thus :     'The  sole  question  then  arises, 
Was  his  conduct  in  turning  to  the  left  upon  the  track,  where 
he  might  come  face  to  face  with  an  approaching  car,  con- 
tributory negligence?'   and  we  answer:     'As  a  matter  of 
law,  no ;  as  a  matter  of  fact,  it  may  have  been.'     But  to 
say  that  in  a  city,  at  the  crossings  of  streets,  every  person 
in  a  conveyance  wlio  may  veer  from  his  course  is  guilty  of 
negligence  or  want  of  ordinary  care  because  he  may  come 
face  to  face  with  an  approaching  car  and  may  incur  an  in- 
jury, is  to  say  that,  as  a  matter  of  law,  every  person  driving 
along  a  street  must  take  one  course  and  not  deviate  from  it, 
at  tlie  risk  of  receiving  injury  for  which  he  shall  have  no 
compensation  under  any  circumstances."     Chicago  City  R. 
Co.  V.  O'DonneU  (1904),  208  111.  267,  70  N.  E.  294,  2  St 
R.  Rep.  170 ;  Chicago  City  R.  Co.  v.  O'DonneU  (1904),  207 
111.  478,  69  N.  E.  882. 

20.  If  the  street  car  company  was  suing  the  owner  of 
the  wagon  for  damages  caused  to  its  car, by  the  collision, 
could  the  court  say,  as  matter  of  law,  that  the  teamster  was 
guilty  of  actionable  negligence  in  attempting  to  cross  the 
street  because  a  car  was  within  50  to  150  feet  ?  Certainly 
not     The  utmost  that  could  be  said  would  be  that  the  ques- 
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tion  is  a  debatable  one,  and,  being  open  to  debate,  it  goes 
to  the  jury. 

Petition  overruled. 

Robinson,  P.  J.,  Myers  and  Black,  JJ.,  concur.  Corn- 
stock,  C.  J.,  and  Wiley,  J.,  dissent 


Slusser  v.  Palin,  Trustee, 

[No.  5,523.     Filed  April  21,  1905.] 

1.  Appeal  and  Error. — Record, — Precipe, — Where  no  authority  for 
including  the  transcript  of  a  prior  cause  is  contained  in  the  record, 

such  part  of  the  record  can  not  be  considered,    p*  338.  i 

2.  Same. — Appealing  Prior  and  Suhaequent  Causes  Together, — Vaca-  j 
tion  Appeal, — Notice.— Where  a  prior  and  subsequent  cause  are  ap- 
pealed together  and  the  appeal  as  to  the  prior  cause  is  a  vacation 

appeal,  notice  of  such  appeal  id  necessary  in  order  that  any  question  i 

can  be  presented  therein,    p.  339. 

3.  Pi^ADiNG. — Treatment  by  Parties. — Though  a  complaint  for  a  new  j 
trial  was  apparently  treated  as  a  motion  in  a  prior  cause,  such  fact  j 
can  not  destroy  its  character  as  an  independent  proceeding,     p.  339.                              { 

4.  Statutes. —  Construction, —  New  Trial. —  Procedure. —  An  applica- 
tion for  a  new  trial  under  §572  Burns  1901,  §563  R.  S.  1881,  provld- 
ing  for  the  granting  of  a  new  trial  on  account  of  causes  discovered 

after  the  term  at  which  judgment  was  rendered,  is  an  independent  I 

action,  and  issues  and  trial  should   be  had   thereon   as   in   ordinary  j 

cases,     p.  339. 

5.  New  Trial. — Causes  For. — Fraud  Discovered  After  Term. — Fraud 
discovered  after  the  term  at  which  judgment  was  rendered  is  a  good 

cause  for  a  new  trial  under  §572  Burns  1901,  §503  R.  S.  1881,  pro-  ' 

viding  for  a  new  trial  where  causes  therefor  are  discovered  after  the 
term  at  which  judgment  was  rendered,    p.  340. 

6.  Appeal  and  Error. — New  Trial. — Evidence. — Errors  based  upon 

the  evidence  in  an  action  for  a  new  trial  under  §572  Burns  1901,  §5(J3  ' 

R.  S.  1881,  can  not  be  considered  when  the  evidence  is  not  brought 
into  the  record,     p.  340. 

From   Fountain    Circuit   Court;    Will   Isham,   Special 

Judge. 

1 

Complaint  for  a  new  trial  by  Eva  C.  Slusser  in  an  action  I 

wherein   Charles  C.  Palin  as  trustee  of  Kichland   Civil  | 
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Township  was  plaintiff  and  Eva  C.  Slusser  and  others  were 
defendants.  From  a  judgment  against  her,  she  appeals. 
Affirmed, 

John  E.  Wesifall,  for  appellant. 
0.  P.  Lewis,  for  appellee. 

Myers,  J. — The  record  in  this  case  shows  that  on  Septem- 
ber 14,  1903,  the  same  being  the  thirteenth  judicial  day  of 
the  August  term,  1903,  of  the  Fountain  Circuit  Court,  an 
action  was  therein  pending  by  Charles  'C.  Palin,  as  trustee 
of  Richland  civil  township,  against  Eva  C.  Slusser,  John 
K.  Slusser  and  Charles  W.  Foxworthy  (cause  No.  258) ; 
that  on  said  day  this  cause  was  finally  determined  and 
judgment  rendered  in  favor  of  plaintiff  and  against  the  de- 
fendants, the  substance  of  jbhe  judgment  being  that  defend- 
ants were  maintaining  fences  in  and  upon  a  public  highway, 
which  were  adjudged  to  be  a  nuisance;  and  defendants  were 
by  said  judgment  commanded  to  remove  the  same  without 
delay,  and  each  of  them  was  forever  perpetually  enjoined 
from  erecting  or  maintaining  any  fence  or  other  structure 
within  fifteen  feet  of  the  center  line  of  said  highway.  No 
objections  or  exceptions  were  made  or  taken  T>y  any  of  the 
defendants  to  this  action  of  the  court 

It  further  appears  that  on  November  16,  1903,  the  same 
being  the  first  judicial  day  of  the  November  term,  1903,  of 
said  court,  this  appellant  (defendant  below)  filed  in  said 
court  a  paper  designated  by  her  ajs  a  "motion  to  dissolve 
injunction,"  with  tlie  same  caption  as  to  party  plaintiff, 
parties  defendant  and  number  of  cause  as  in  the  original 
proceedings  wherein  judgment  was  entered,  and  averring 
that  she  was  the  owner  of  certain  described  real  estate  in 
Fountain  county,  Indiana;  that  it  was  on  the  north  Side 
of  .the  highway  in  question  in  the  original  action ;  that  the 
fence  on'  the  north  side  of  said  highway,  and  enclosing  her 
land  along  said  highway,  is  the  same  fence  which  was  ad- 
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judged  by  the  judgment  of  the  court  as  being  so  maintained 
as  to  constitute  a  public  nuisance,  and  which  she  was  en- 
joined from  maintaining ;  that  while  said  cause  was  pend- 
ing in  said  court  an  agreement  was  entered  into  by  counsel 
representing  each  of  the  parties  to  said  action  whereby  the 
questions  of  the  center  line  of  said  highway  and  the  loca- 
tion of  the  fences  thereto  belonging  to  each  of  the  defend- 
ants were  referred  for  survey  to  a  surveyor  to  be  appointed 
by  the  trial  judge,  and  the  verified  report  of  such  surveyor 
so  appointed  should  be  taken  as  a  basis  upon  which  the 
court  was  to  enter  judgment;  that  at  the  time  of  said  agree- 
ment this  appellant  was  a  married  woman;  that  she  was 
not  a  party  to  said  agreement;  and  that  the  same  was  an 
agreement  to  submit  the  questions  of  the  center  line  of  said 
highway  and  the  location  of  said  fences  to  arbitration.  She 
further  avers  that  said  judgment  "was  procured  by  fraud 
and  by  false  and  fraudulent  statements  and  testimony,  in 
this :  that  the  only  evidence  introduced  in  said  cause,  from 
which  or  upon  which  this  court  could  enter  judgment  and 
make  a  decree,  was  the  affidavit  of  one  George  H.  Lucas,  the 
surveyor  appointed  by  this  court  to  make  survey  as  herein- 
before referred  to,  which  affidavit  purports  to  be  the  report 
of  said  surveyor  as  to  the  survey  made  by  him  and  of  the 
public  highway  and  fences  in  dispute  in  said  cause;"  that 
said  report  is  false  and  fraudulent,  in  that  the  line  that  was 
so  established  by  said  survey  was  not  upon  the  line  of  the 
section  where  it  should  be,  but  twenty-five  inches  north  of 
the  true  line  as  shown  by  the  affidavits  of  the  chain  car- 
riers and  flagman  assisting  in  the  survey  aforesaid,  which 
affidavits  are  made  exhibits;  that  the  fence  on  the  south 
side  is  not  fifteen  feet  south  of  the  center  of  said  highway, 
but  is  within  nine  feet  of  said  center  lino;  that  the  location 
of  the  fences  was  not  determined  by  measurements  as  re- 
ported by  said  surveyor ;  that  by  reason  of  said  report  said 
judgment  was  entered,  and  that  the  same  is  wrongful  and 
Vol.  35—22 


338        APPELLATE  COURT  OF  INDIANA, 

Slamer  v.  Palin— 35  Ind.  App.  335. 

oppressive^  and,  instead  of  her  fence  being  in  the  public 
highway,  it  is  wholly  situated  upon  her  own  land,  and  not 
within  the  highway  at  all ;  that  said  Lucas  wrongfully  and 
maliciously  conspired,  connived  and  colluded  with  said 
Palin  and  Foxworthy  to  defraud  this  appellant  of  her  right 
to  said  real  estate,  and  to  cause  said  cost  to  be  adjudged 
against  her;  that  she  did  not  know  the  contents  of  said  re- 
port at  the  time  of  the  rendition  of  said  judgment^  nor  that 
it  was  false  and  fraudulent,  until  after  said  judgment  had 
been  rendered,  and  had  no  opportunity  to  object  and  except 
to  the  same;  that  thereafter,  on  February  2,  1904,  being 
the  second  judicial  day  of  the  February  term,  1904,  of  said 
courts  appellant  filed  what  she  designates  as  a  supplemental 
motion,  wherein  she  avers  many  of  the  same  facts  as  in 
the  original  motion  set  forth,  and,  in  addition  thereto,  says 
that^  at  the  time  of  the  appointment  of  said  surveyor  and  the 
entering  of  said  judgment,  Charles  C.  Palin  was  trustee  of 
Kichland  township.  Fountain  county,  Indiana,  and  was  in 
nowise  bound  by  said  report  of  said  surveyor,  nor  by  the 
judgment  entered  by  the  court  thereon,  and  asks  that  the 
injunction  be  dissolved,  etc 

The  parties  named  in  the  caption  of  said  motion  ap- 
peared thereto  and  answered  in  denial,  whereupon  said  pro- 
ceeding upon  the  issue  thus  joined  was  submitted  to  the 
court  for  trial.  .  The  court,  after  hearing  the  evidence, 
found  against  appellant,  and  rendered  judgment  against  her 
for  costs.  Appellant  thereupon  moved  for  a  new  trial, 
which  motion  was  by  the  court  overruled,  and  exception  by 
appellant  reserved,  appeal  prayed  to  the  Supreme  Court, 
and  granted. 

This  is  a  term-time  appeal.  The  evidence  is  not  in  the 
record.  The  motion  for  a  new  trial  last  filed  is  not  in  the 
record. 

1.  The  record  in  this  appeal  contains  a  transcript  of  the 
pleadings,  papers  and  proceedings  in  the  original  action, 
but  by  what  authority  they  are  made  part  of  the  record  does 
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not  appear.     That  part  of,  the  record  can  serve  no  purpose 
here. 

2.  If  by  bringing  into  the  record  the  proceedings  in  the 
original  action  there  was  an  attempt  to  appeal  that  case,  it 
must  be  dismissed  for  the  reason  that  no  notice  was  given  of 
the  appeal,  since  notice  is  necessary  to  bring  before  this  court 
the  other  parties  to  the  judgment  in  a  vacation  appeal.  The 
first  three  errors  here  assigned  have  reference  to  errors 
averred  to  have  been  committed  by  the  court  in  the  original 
action,  and,  for  the  reason  stated,  present  no  question  for 
our  consideration. 

3.  The  parties  appear  to  have  considered  the  motion  filed 
on  November  16  as  a  pleading  filed  in  the  original  cause, 
and  not  as  an  independent  action.  The  fact  that  it  was  so 
treated  does  not  make  it  any  the  less  an  independent  pix>- 
eeeding,  or  take  from  or  add  to  its  real  object  any  strength. 
The  record  here  expressly  shows  the  appeal  to  have  been 
taken  from  the  judgment  rendered  February  3,  1904. 

4.  Appellant  in  her  brief  treats  the  motion  as  a  com- 
plaint for  a  new  trial.  She  says  "the  undisputed  complaint 
for  a  new  trial  shows  that  this  appellant  has  been  injured  by 
the  false  and  fraudulent  act  of  the  surveyor.  *  *  * 
The  complaint  for  a  new  trial  shows  that  this  appellant 
availed  herself  of  the  earliest  opportunity  to  present  such 
complaint  to  the  court  *  *  *  The  complaint  for  a 
new  trial  shows  that  this  defendant  is  the  owner  of  the  real 
estate.  *  *  *  It  is  further  alleged  that  said  George 
H.  Lucas  wrongfully  and  maliciously,"  etc. 

Section  672  Bums  1901,  §563  R.  S.  1881,  provides: 
"Where  causes  for  new  trial  are  discovered  after  the  term  at 
which  the  verdict  or  decision  was  rendered,  the  application 
may  be  made  by  a  complaint  filed  with  the  clerk,  not  later 
than  the  second  term  after  the  discovery,  on  which  a  sum- 
mons shall  issue,  as  on  other  complaints,  requiring  the  ad- 
verse party  to  appear  and  answer.  The  application  shall 
stand  for  hearing  at  the  term  to  which  the  summons  is  ro 
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turned  executed,  and  shall  be  summarily  decided  by  the 
court  upon  the  evidence  produced  by  the  parties.  But  no 
such  application  shall  be  made  more  than  one  year  after  the 
final  judgment  was  rendered."  Applications  for  a  new  trial 
under  this  section  are  independent  actions.  McConahey's^ 
Estate  V.  Foster  (1899),  21  Ind.  App.  416.  Issues  must  be 
formed  and  a  trial  had  as  in  any  other  independent  pro- 
ceeding. Offidt  V.  Oowdy  (1897),  18  Ind.  App.  602;  ^o^/ 
V.  McKee  (1895),  14  Ind.  App.  45 ;  Sounders  v.  Loy  (1873), 
45  Ind.  229. 

5.  Fraud  in  procuring  a  judgment  may  be  the  basis  of 
the  complaint  filed  after  term  to  obtain  a  new  trial.  Pepin 
V.  Lautman  (1901),  28  Ind.  App.  74. 

6.  In  the  case  at  bar  appellant's  argument  is  principally 
to  the  effect  that  her  motion  or  complaint  is  sufficient  to 
warrant  the  court  in  granting  a  new  trial.  As  the  com- 
plaint is  not  questioned,  we  express  no  opinion  a5  to  its  suf- 
ficiency. Upon  a  trial  of  the  facts  as  presented  by  the  com- 
plaint for  a  new  trial,  the  court  found  against  the  appel- 
lant; and  as  the  fourth,  fifth  and  sixth  errors  assigned  are 
based  upon  the  court's  ruling  or  finding  in  this  regard,  in 
the  absence  of  the  evidence  adduced,  the  presumption  is  in 
favor  of  the  correctness  of  the  court's  finding,  and  its  action 
will  not  Ix^  disturbed  on  appeal. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


London  Guarantee  and  Accident  Company, 
Limited,  v.  Siwy. 

[No.  4,279.     Filed  February  19,  1903.    Rehearing  denied  June  30,  1904. 
Transfer  denied  April  21,  1905.1 

1.  Insurance. — Indemnity, — "Immediate  'Noiieey — When  question  of 
Laic. — A  condition  in  an  indemnity  policy  that  "immediate  notice*' 
of  any  claim  shall  be  given  guch  indemnity  company  by  'assured 
means  notice  within  a  reasonable  time,  and  where  the  facts  are  not 
in  dispute  such  quei^tlon  is  one  of  law  for  the  court,    p.  345. 
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2.  Insurance. — Indemnity, — yoticc. — Condition  Precedent, — A  condi- 
tion in  an  indemnity  policy  tliat  ajssured  shall  give  "immediate  notice'* 
of  any  claim  to  such  company  \&  a  condition  precedent,  and  unless 
such  ^'immediate  notice*'  is  given,  no  liability  accrues  under  such 
policy,    p.  345. 

3.  Samk. — Indemnity, — Forfeiture. — Equitable  Relief  Against, — The 
failure  of  assured  to  give  "immediate  notice"  of  a  claim  under  an  in- 
demnity policy  containing  such  requirement  forfeits  asHured's  right  of 
indemnity  thereunder,  and  such  forfeiture  can  not  be  relieved  agains^ 
in  equity,    p.  345. 

4.  Same. — Indemnity, — **Immcdiatc  Notice,** — "Immediate  notice"  of  a 
claim  is  not  given  to  an  indemnity  company  by  assured  where  claim 
was  made  and  suit  filed  October  12,  the  cause  put  at  issue  on  Decem- 
ber 23,  and  notice  thereof  given  to  such  company  on  January  13. 
p.  346. 

5.  Same. — Indemnity, — Forfeiture, — Waiver, — ^The  defense,  by  an  in- 
demnity company,  of  an  action  for  damages  for  personal  injuries 
against  assured  is  not  a  waiver  of  a  forfeiture  of  its  indemnity  policy 
providing  for  "immediate  notice"  of  any  claim  to  be  sent  by  aiisured 
to  such  company,  where  assured  agreed  that  such  action  of  the  com- 
pany should  not  constitute  a  waivef.    p.  346. 

From  Lake  Circuit  Court;  John  II.  Gillelt,  Judge. 

Action  by  Mike  Siwy  against  the  London  Guarantee  and 
Accident  Company.  From  a  judgment  for  plainHff,  de- 
fendant appeals.    Reversed, 

Miller,  Elam  £  Fesler,  Frank  J.  Canty  and  John  B. 
Peterson,  for  appellant. 

Crumpacker  &  Moran,  for  appellee. 

Henley,  J. — The  facts  appearing  from  the  record  are 
substantially  as  follows:  The  appellant  is  a  foreign  cor- 
poration engaged  in  the  business  of  insuring  employers  of 
labor  against  liability  for  damages  to  servants  on  account 
of  injuries  which  such  servants  may  receive  while  in  tlio 
line  of  their  employment  The  East  Chicago  Iron  &  Steel 
Company  was  an  Illinois  corporation,  engaged  in  the  busi- 
ness of  operating  a  rolling-mill  at  East  Chicago,  Indiana. 
On  June  21,  1895,  tho  appellant  company  insured  said 
steel  company  for  twelve  months,  from  noon,  June  21,  1805, 
to  noon  of  June  21,  1896,  against  all  liability  for  damages 
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to  its  einployos,  in  a  sum  not  exceeding  $5,000  for  any  in- 
jury to  any  one  employe,  Avliere  such  injury  resulted  to  the 
employe  while  in  the  service  of  the  steel  company  ait  its 
plant.  The  appellee  was  in  tlie  employ  of  the  steel  company 
on  December^  13,  1895,  and  on  said  day,  while  in  the 
service  of  the  company,  and  in  tlie  line  of  his  duty,  sus- 
tained a  serious  injury.  Upon  the  occurrence  of  said  acci- 
dent the  steel  company  gave  written  notice  to  the  general 
manager  of  the  appellant  company  for  the  United  States. 
On  July  24,  1890,  the  judge  of  the  Lake  Circuit  Court, 
in  chambers,  in  the  case  of  Parkhurst  against  said  steel 
company,  appointed  A.  Murray  Turner  receiver  of  said 
steel  company,  and  ordered  and  empowered  him  to  take 
possession  of  all  the  property  of  said  steel  company,  wher- 
ever situated.  On  October  12,  1896,  this  appellee,  after 
obtaining  leave  of  said  circuit  court  so  to  do,  commenced  a 
suit  for  damages  for  the  injury  sustained  while  in  tlie 
employ  of  said  steel  company,  naming  as  defendant  in  said 
suit  said  steel  company  and  said  Tumqr,  receiver.  On 
the  6th  day  of  January,  1898,  this  appellee  recovered  judg- 
ment in  said  suit  against  said  steel  company  and  said  re- 
ceiver, for  $1,500  and  costs.  Said  steel  company  and  said 
receiver  appealed  said  cause  to  this  court,  and  on  the  21st 
day  of  December,  1899,  said  case  was  by  this  court  dis- 
missal, and  has  never  l)een  reinstated.  On  the  lltli  day  of 
March,  1899,  this  appellee  filed  an  intervening  petition 
in  the  receivership  suit,  in  which  he  set  up  his  judgment, 
amounting  at  that  date  to  $1,658.34,  which  petition  was 
denied  l)y  the  iTceiver.  Such  sum  was  allowed,  however, 
as  a  general  claim  against  the  estate  of  said  steel  company. 
On  the  same  day  appellee  tiled  a  further  petition  in  the 
receivership  matter,  based  upon  the  policy  of  insurance 
issued  by  appellant,  and  the  court  ordered  that  all  the 
right,  title  and  interest  of  said  steel  company  and  said  re- 
ceiver bo  assigned  to  appellee,  with  authority  to  sue  in 
his  own  name  thereon,  and  in  the  same  order  directed  the 
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receiver,  in  the  event  appellee  brought  suit  to  enforce  said 
policy,  to  appear  to  such  action  and  answer,  admitting  the 
facts.  Pursuant  to  said  order,  Uje  policy  of  insurance  was 
delivered  to  appellee  by  the  receiver.  Thereupon  the  ap- 
pellee began  this  action  upon  said  policy  of  insurance, 
averring  the  facts  heretofore  stated,  with  the  further  aver- 
ments that  the  appellant  had  wholly  failed  to  perform 
the  conditions  of  said  policy  and  that  appellee  and  the 
assured  had  performed  the  conditions  imposed  upon  them 
by  said  contract  in  every  respect.  Appellant  answered  in 
four  paragraphs^  Appellee  replied  in  three  paragraphs,  and 
the  cause  having  been  pht  at  issue  was  tried  by  the  court. 
There  was  a  finding  and  a  judgment  in  favor  of  the  ap- 
pellee in  the  sum  of  $1,875.65. 

The  errors  assigned  and  discussed  in  this  court  arise  out 
of  the  ruling  of  the  trial  court  in  overruling  appellant's 
motion  for  a  new  trial.  It  is  contended  by  counsel  for 
appellant  that  the  evidence  wholly  fails  to  sustain  the  find- 
ing and  judgment  of  the  trial  court 

On  the  back  of  the  policy  of  insurance,  issued  to  the  steel 
company,  were  certain  agreements  and  conditions,  binding 
upon  the  assured,  and  under  which  agreements  and  con- 
ditions the  policy  was  issued  and  accepted.  The  first  of 
these  conditions  was  in  the  following  words:  "Upon  the 
occurrence  of  an  accident,  and  also  upon  the  receipt  of 
notice  of  any  claim  on  account  of  an  accident,  the  assured 
shall  give  immediate  notice  in  writing  of  such  accident  or 
claim,  with  the  fullest  information  available,  to  the  gen- 
eral manager  of  the  company  for  the  United  States  of 
America,  in  the  city  of  Chicago,  Illinois,  or  to  the  agent, 
if  any,  providing  he  is  still  acting  for  the  company,  who 
shall  have  countersigned  this  policy.  The  assured  shall, 
from  time  to  time,  and  at  all  times,  furnish  such  additional 
information  in  relation  to  the  accident  as  the  company  may 
require." 

The  second  paragraph  of  appellant's  answer  was  based 
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upon  condition  number  one  as  above  set  out^  and  averred, 
among  other  facts,  that  the  action  wherein  the  appellee  re- 
covered a  judgment  against  the  steel  company  was  com- 
menced on  the  12th  day  of  October,  1896 ;  that  said  Turner, 
receiver,  and  the  steel  company,  had  known  of  appellee's 
claim  prior  thereto,  and  that  neither  of  said  parties  gave 
immediate  notice  in  writing  of  such  claim  to  appellant,  as 
was  provided  in  the  policy  of  insurance,  and  that  said  appel- 
lant had  no  knowledge  or  notice  that  appellee  had  made 
a  claim  against  the  steel  company  or  said  Turner,  receiver, 
until  the  13th  day  of  January,  1897 ;  and  that,  on  account 
of  such  failure  to  give  notice  as  provided  by  the  contract  of 
insurance,  said  policy  did  not  become  effective,  and  said 
steel  company  and  said  Turner,  receiver,  lost  any  and  all 
rights,  growing  out  of  said  accident  to  appellee,  which  they, 
or  either  of  them,  might  have  had  under  said  policy. 

The  second  paragraph  of  appellee's  reply  is  addressed  to 
the  appellant's  second  paragraph  of  answer,  and  attempts 
to  avoid  the  failure  to  give  notice  to  appellant  of  appellee's 
claim,  by  averring  that  the  receiver  did  not  know  of  the 
existence  of  the  policy  or  of  appellee's  claim  until  this  suit 
was  commenced.  It  is  further  averred  that  the  books  and 
papers  of  said  steel  company  were  in  the  hands  of  the  as- 
signee of  a  corporation  known  as  Parkhurst  &  Wilkinson, 
in  Chicago,  Illinois;  that  Parkhurst  of  said  company 
was  a  large  stockholder  in  said  steel  company;  that  the 
policy  of  insurance  herein  sued  upon  was  among  said  papers, 
and  that  said  Turner,  receiver,  did  not  have  access  to  them. 
It  is  further  averred  that  appellee  knew  nothing  of  the 
existence  of  said  policy  until  after  the  appellant  was  noti- 
fied. The  third  paragraph  of  reply  alleges  that  appellant 
waived  any  violation  of  the  conditions  of  the  policy  of  insur- 
ance by  the  assured  or  any  one  claiming  thereunder. 

The  contention  of  appellant's  counsel  is  that  there  was  a 
failure  to  comply  witli  that  condition  of  the  policy  which 
required  that  upon  receipt  of  notice  of  any  claim  on  account 


1 


NOVEMBER  TERM,  1904.  345 

LondoD,  etc..  Accident  Co.  i?.  Siwy — 35  Ind.  App.  340. 

of  an  accident  the  assured  shall  gwe  immediate  notice  of 
such  claim  to  the  company  issuing  the  policy,  and  that 
there  was  a  complete  failure  of  the  evidence  to  show  that 
such  condition  had  in  any  way  been  waived. 

1.  This  court  in  the  case  of  Employers,  etc.,  Corp.  v. 
Light,  etc.,  Co.  (1902),  28  Ind.  App.  437,  held  that  the 
words  "immediate  notice,"  in  a  condition  of  a  policy,  mean 
notice  within  a  reasonable  time,  considering  the  purpose 
for  which  the  notice  is  given  and  the  circumstances  of  the 
case.  To  the  same  effect  are  the  following  cases:  Trtwel- 
ers  Ins.  Co.  v.  Myers  &  Co.  (1900),  62  Ohio  St  529,  57 
K  E.  458,  49  L.  R  A.  760;  Smith  &  Dove  Mfg.  Co.  v. 
Travelers  Ins.  Co.  (1898),  171  Mass.  357,  50  N.  E.  516; 
Pichel  v.  Phenix  Ins.  Co.  (1889),  119  Ind.  291;  Edwards 
V.  Lycoming  Cou7\ty  Mut.  Ins.  Co.  (1874),  75  Pa,  St  37. 
What  is  reasonable  notice  is  a  question  of  law  for  the  court 
to  determine  when  the  facts  are  not  in  dispute.  Baker  v. 
German  Fire  Ins.  Co.  (1890),  124  Ind.  490;  Foster  v.  Fi- 
delity, etc.,  Co.  (1898),  99  Wis.  447,  75  K  W.  69,  40  L. 
R.  A.  833. 

2.  A  condition  in  a  policy  of  insurance  of  the  kind 
issued  by  appellant  herein,  which  requires  that  the  assured 
shall  give  immediate  notice  to  the  company  of  a  claim  for 
damages  on  account  of  an  injury  to  an  employe,  is  a  con- 
dition precedent  Underwood  Veneer  Co.  v.  London  Ouar- 
antee,  etc.,  Co.  (1898),  100  Wis.  378,  75  X.  W.  996; 
Green  Bros.  v.  Northwestern,  etc.,  Ins.  Co.  (1893),  87  Iowa 
358,  54  N.  W.  349;  Smith  &  Dove  Mfg.  Co.  v.  Travelers 
Ins.  Co.,  supra;  Victorian,  etc.,  Co.  v.  Australian,  etc., 
Co.  (1893),  19  Vict  L.  R.  139;  Caiifomia  Sav.  Bank  v. 
American  Surety  Co.  (1898),  87  Fed.  118;  Railway  Pass- 
enger Assur.  Co.  V.  Burwell  (1873),  44  Ind.  460. 

3.  The  notice  required  by  the  condition  as  heretofore 
set  out  is  materifvJ,  and  of  the  essence  of  the  contract.  A 
failure  immediately  to  give  such  notice  involves  an  absolute 
forfeiture  which  can  not  be  relieved  against  in  equity.     It 
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has  often  been  so  held,  where  the  condition  in  a  life  insur- 
ance policy  required  the  payment  of  the  premium  on  a  cer- 
tain day.  Klein  v.  Insurance  Co.  (1881),  104  IT.  S.  88, 
26  L.  Ed.  662 ;  New  York  Life  Ins.  Co.  v.  Statham  (1876), 
93  U.  S.  24,  23  L.  Ed,  789 ;  Thompsonv.  Insurance  Co.,  104 
TJ.  S.  252,  26  L.  Ed.  765.  The  same  holding  necessarily  fol- 
lows where  notice  is  required  of  the  happening  of  the  very 
thing  which  the  policy  is  intended  to  indemnify  against 
Victorian,  etc.,  Co.  v.  Australian,  etc.,  Co-,  supra^  The 
failure  on  the  part  of  the  assured  to  comply  with  material 
conditions  expressed  in  insurance  policies  can  not  be  relieved 
against  in  equity,  because  the  court  can  not  put  the  insur- 
ance company  in  as  good  condition  as  if  the  condition  liad 
been  performed.     Klein  v.  Insurance  Co.,  supra. 

4.  These  settled  rules  of  law  are  all  applicable  to  the 
evidence  given  in  this  cause,  and  under  them  we  will  con- 
sider (1)  whether  appellant  was  immediately  notified  of 
the  claim  of  appellee  against  the  steel  company,  and  (2) 
did  appellant  in  any  manner  waive  such  notice.  Appel- 
lee was  injured  on  December  13,  1895.  On  the  following 
day  appellant  was  notified'  of  the  accident.  On  October 
12,  1896,  appellee  commenced  his  action  against  said  steel 
company  and  Turner,  its  receiver,  for  damages  growing  out 
of  said  accident  The  cause  "was  put  at  issue  on  December 
23,  1896.  Appellant  w^as  first  notified  that  appellee  had 
claimed  damages  against  the  assured  on  the  13th  day  of 
January,  1897.  It  will  be  seen  that  a  period  of  more  than 
three  months  elapsed  after  appellee  commenced  his  action 
against  the  steel  company  and  its  receiver  before  appellant 
was  notified  of  the  claim,  and  then,  not  until  the  cause  was 
at  issue  and  set  down  for  trial. 

5.  It  is  contended  by  counsel  for  appellee  that  appellant 
having  employed  counsel  and  taken  charge  of  the  defense 
after  receiving  the  notice,  it  waived  the  forfeiture  it  might 
otherwise  have  insisted  upon.  Upon  receiving  notice  of 
the  pendency  of  the  action,  appellant  addressed  the  follow- 


NOVEMBER  TERM,  1904.  347 

London,  etc.,  Accident  Co.  t;.  Siwy — 35  Ind.  App.  340. 

ing  letter  to  the  receiver  of  the  steel  company :  "Dear  Sir : 
Your  favor  of  the  15th  inst.,  advising  us  that  the  trial  of 
the  above-entitled  case  is  near  at  hand  and  asking  us  to 
assume  the  defense,  is  received,  and  in  reply  I  beg  to  state 
tliat  we  can  not  at  this  late  date  assume  the  responsibility. 
The  policy  requires  you  to  give  us  immediate  notice  of  the 
commencement  of  suit,  so  that  we  may  take  the  necessary 
steps  to  protect  your  interest.  It  is  now  almost  three 
months  since  suit  was  commenced,  and  we  are  in  no  posi- 
tion to  take  up  the  defense  at  this  late  date.  Yours  very 
truly,  A.  W.  Masters,  general  manager."  And  not  until 
the  following  agreement  was  executed  did  appellant  assume 
the  defense  of  the  action:  "It  is  hereby  stipulated  and 
agreed  between  A.  M.  Turner,  receiver  of  the  East  Chicago 
Iron  &  Steel  Company,  and  the  London  Guarantee  &  Acci- 
dent Company,  Limited,  that  the  action  of  the  latter  in 
defending  the  case  of  Siwy  against  said  A.  M.  Turner, 
receiver,  and  the  East  Chicago  Iron  &  Steel  Company,  on 
account  of  an  accident  December  13,  1895,  shall  not  be 
construed  as  in  any  manner  waiving  any  right  which  it 
now  has  in  the  matter  of  said  accident,  by  reason  of  the 
failure  of  said  A.  M.  Turner,  receiver,  and  the  East  Chi- 
cago Iron  &  Steel  Company  (if  any  such  failure  occurred) 
to  comply  with  the  tenns  of  its  policy  in  force  at  the 
time  of  the  accident,  and  at  the  time  suit  was  brought, 
and  issued  to  the  East  Chicago  Iron  &  Steel  Company,  A. 
M.  Turner,  receiver,  by  said  London  Guarantee  &  Ac- 
cident Company,  Limited,  not  admitting,  however,  that 
such  or  any  failure  in  the  premises  occurred.  A.  M.  Tur- 
ner, receiver.  London  Guarantee  &  Accident  Co.,  Limited. 
By  F.  J.  Canty,  attorney.  Dated  at  Hammond,  Indiana, 
February  18,  1897."  Thus  the  evidence  shows  that  ap- 
pellant did  not,  at  any  time,  waive  the  condition  providing 
for  notice.  Under  a  policy  like  the  one  in  question  here  it 
was  the  right  and  duty  of  the  company  to  assume  the  de- 
fense of  all  actions  for  damages  growing  out  of  personal 
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injuries  to  the  employes  of  the  assured  during  the  life  of 
the  policy.  It  had  a  right  to  pay  a  certain  amount  of 
money  to  the  assured,  and  be  wholly  discharged  from  lia- 
bility under  the  policy.  It  had  a  right  to  settle  or  compro- 
mise with  any  employe  claiming  damages.  It  will  thus  be 
seen  how  material  and  important  it  was  to  appellant  that 
it  receive  immediate  notice  of  any  claim  arising  under  the 
policy.  No  sufficient  excuse  is  shown  by  the  evidence  why 
such  notice  was  not  given.  Appellant's  motion  for  a  new 
trial  ought  to  have  been  sustained. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  the  trial  court  to  sustain  appellant's  motion  for  a 
new  trial. 


Southern  Indiana  Railway  Company  v. 

HOGGATT. 

[No.  5,225.     Filed  April  25,  1905.] 

1.  Negligence. — Defective  Appliances, — Proof  of  One  Act  of  Negli- 
gcnce  Where  Two  Are  Alleged. — Where  two  acts  of  negligence  are. 
alleged,  either  of  which  would  constitute  a  cause  of  action,  proof  of 
one  is  sufficient  to  support  a  verdict  for  plaintiff,    p.  349. 

2.  Trial. — Instructions. — It  is  not  error  to  refuse  to  give  an  instmc- 
tion  requested  which  is  covered  by  one  given,  or  to  refuse  to  give  one 
requested  which  draws  a  certain  inference  when  the  opposite  infer- 
ence might  be  drawn  from  the  evidence,    p.  349. 

From  Daviess  Circuit  Court;  H.  Q.  HougJiton,  Judge. 

Action  by  Winfield  A.  Hoggatt  against  the  Southern  In- 
diana Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affinned. 

F.  M.  Trissal,  T.  J.  Brooks  and  W.  F.  Brooks,  for  ap- 
pellant 

W.  11.  Gardiner,  C.  G.  Gardiner  and  T.  D.  Slimp,  for 

appellee. 

RoivY,  J. — Appellee  brought  this  suit  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the 
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negligence  of  the  appellant  The  complaint  was  in  one 
paragraph.  A  demurrer  for  want  of  facts  was  overruled, 
answer  in  general  denial  filed,  trial,  verdict  for  $200,  with 
answers  to  interrogatories.  Motions  for  judgment  on  the 
answers  to  interrogatories  and  for  a  new  trial  were  over- 
ruled, and  judgment  was  rendered  upon  the  general  verdict, 
from  which  this  appeal  is  taken. 

The  errors  assigned  and  not  waived  question  the  action  of 
the  court  in  overruling  said  motions. 

1.  The  substance  of  the  complaint,  so  far  as  appellant's 
negligence  is  concerned,  was  that  it  had  negligently  allowed 
a  handle  bar  upon  one  of  its  hand-cars  to  become  rotten 
and  defective,  and  that  it  had  negligently  allowed  a  certain 
cogwheel  to  become  broken  and  defective,  that  appellee  was 
in  appellant's  employ,  engaged  in  laying  track  for  it,  and 
that  it  used  such  hand-car  to  transport  its  employes;  and 
that  appellee  was  injured  by  reason  of  said  defects  and  each 
of  them.  It  is  sjtated  in  the  answers  to  interrogatories  that 
the  handle  bar  was  defective  as  alleged,  and  that  there  was 
no  defect  in  the  cogwheel.  Appellant's  motion  for  judg- 
ment is  founded  upon  the  proposition  that  both  acts  of  neg- 
ligence averred  must  be  proved  in  order  to  justify  recov- 
ery. This  contention  can  not  be  approved.  A  baJidle  bar 
may  be  defective  equally  whether  a  cogwheel  is  or  is  not 
broken.  It  is  only  necessary  for  the  plaintiff  to  prove  so 
many  of  the  acts  alleged  by  him  as  constitute  a  cause  of 
action.  Long  v.  Doxey  (1875),  50  Ind.  385;  Louisville, 
etc.,  R.  Co.  V.  Hart  (1889),  119  Ind.  273-280,  4  L.  R.  A. 
549. 

2.  In  support  of  the  assignment  based  upon  the  over- 
ruling of  the  motion  for  a  new  trial  attention  is  directed  to 
instructions  eleven  and  seventeen  requested  by  the  appellant 
and  not  given.  The  court  did  give  fourteen  instructions  at 
appellant's  request,  in  which  the  law  applicable  to  its  hy- 
pothesis of  fact  was  carefully  and  fully  set  forth.  It  gave 
a  series  of  nine  instructions  upon  its  Qwn  motion,  in  which 
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the  issues  and  certain  principles  of  applicable  law  were 
clearly  stated.  The  instructions  taken  in  their  entirety 
were  quite  as  favorable  to  the  appellant  as  it  had  a  right  to 
expect  The  seventeenth  instruction  refused  was  substan- 
tially identical  with  the  fifth  instruction  given  by  the  court 
upon  its  own  motion.  The  eleventh  instruction  requested 
was  correctly  refused,  in  that  it  was  directed  to  an  issue  of 
fact  relative  to  which  there  was  other  evidence  and  room 
for  other  inference  than  that  enumerated  and  claimed  by 
appellant  therein.  There  was  evidence  tending  to  sustain 
the  verdict. 

Judgment  affirmed. 


Thuis,  Administrator,  v.  City  of  Vincennes. 

[No.  5,023.     Filed  April  26,  1905.] 

Appeal  and  Error. — Suhftcquent  Appeal, — Law  of  the  Case, — Evidence. 
— ^The  reversal,  on  appeal,  of  a  judgment  for  plaintiff,  because  of 
insufficient  evidence,  is  the  law  of  the  case  on  a  subsequent  appeal, 
and  where  the  evidence  on  the  second  trial  is  the  same  as  on  the  first, 
a  judgment  for  defendant  will  be  affirmed. 

From  Knox  Circuit  Court ;  Orlando  H.  Cobb,  Judge. 

Action  by  Frank  A.  Thuis  as  administrator  of  the  estate 
of  Theodore  Thuis,  deceased,  against  the  City  of  Vincennes. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  A.  Cidlop,  George  IF.  Shaw  and  C.  B,  Kessinger,  for 
appellant 

Emison  &  Moffett,  for  appellee. 

CoMSTOOK,  C.  J. — This  is  the  second  appeal  in  this 
cause.  City  of  Vhwennes  v.  Thuis  (1902),  28  Ind.  App. 
523.  A  statement  of  the  complaint  is  there  made,  and  its 
repetition  here  is  unnecessary.  Under  the  former  appeal 
the  court,  after  reviewing  the  evidence,  without  passing 
upon  other  alleged  er|*ors,  held  that  upon  the  facts  disclosed 
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by  the  record  the  appellee  could  not  recover.  In  the  present 
appeal  it  is  contended  that  the  evidence  of  the  two  trials 
is  without  material  difference,  and  that  the  former  decision 
of  this  court  became  and  must  remain  the  law  of  the  case, 
and  must  be  applied  to  all  its  stages.  The  rule  referred 
to  is  so  generally  recognized  that  we  cite  no  authorities  in 
its  support  Of  course  the  decision  upon  the  former  appeal 
will  control  only  as  to  the  facts  upon  which  it  was  based. 
We  know  of  no  substantial  change  in  the  testimony  upon  the 
retrial.  None  is  pointed  out,  and  it  only  remains  to 

apply  the  law  of  the  case,  a^  announced  in  City  of  Vincennes 
V.  Thuis,  supraj  to  the  facts,  unchanged  as  they  appear  of 
record,  and  affirm  the  judgment 
Affirmed. 


Semon  Bache  &  Co.  v.  Coppes,  Zook  & 
MuTSCHLER  Company  et  al. 

[No.  5.100.     Filed  April  20,  1905.] 

1.  Contracts. — AluiuaUty, — Enforcement. — A  contract  lacking  in  mu- 
tuality can  not  be  enforced,    p.  354. 

2.  Same. — Ohligaiion, — A  contract  for  a  certain  amount  of  glass,  giv- 
ing plafbtiff  the  privilege  of  indicating  the  sizes  and  of  canceling  in 
the  "event  of  emergency"  is  binding  on  both  parties,  the  one  to  fur- 
nish the  glass  and  the  other  to  take  it.    p.  355. 

3.  Same. — Option  of  Cancelation, — "Emergency" — Where  a  contract 
gives  plaintiff  the  privilege  of  canceling  it  in  "the  event  of  an  emer- 
gency," apd  such  ^emergency"  is  not  defined  by  such  contract,  it  must 
consist  of  some  such  unforeseen  event  or  combination  of  circumstances, 
considering  the  character  of  the  business,  as  would  furnish  a  substan- 
tial reason  for  its  cancelation,  the  mere  wish  or  desire  of  plaintiff  not 
being  sufficient,    p.  355. 

4.  Same. — Cancelation. — Option. — Where  a  contract  gives  defendant  a 
right  of  cancelation  on  condition  that  the  articles  contracted  for 
decline  in  price  and  he  shall  decline  to  meet  such  price,  such  con- 
tract is  binding,  and  such  option  is  unavailing  where  the  price  of  such 
articles  advance,    p.  356. 

5.  Same. — For  Goods  for  Plaintiff's  "Requirements" — A  contract  for 
goods  as  the  plaintifif*s  "requirements"  may  "demand  them  is  obliga- 
tory on  plaintiff,  and  he  can  not,  without  liability,  buy  such  goods 
from  any  one  else.    p.  357. 
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6.  CoPfTRACTS. — To  Furnish  Goods  as  Ordered. — An  offer  by  defendant 
to  furnish  goods  as  plaintiff  ordered  them  was  binding  on  defend- 
ant to  the  extent  of  the  orders  made  before  defendant's  withdrawal  of 
such  offer,    p.  358. 

7r  Same. —  Construction,  —  Intention.  —  Certainty.  —  Courts  construe 
contracts  so  as  to  sustain  rather  than  defeat  them,  and  if  they  are  suf- 
ficiently certain  for  the  courts  reasonably  to  ascertain  their  meaning, 
they  will  be  enforced,    p.  358. 

8.  Evidence. — Explaining  Written  Contract. — Where  a  company  con- 
tracted to  take  "currently"  certain  goods  between  certain  dates,  it  was 
not  improper  to  permit  such  company's  superintendent  to  testify  what 
was  orally  said  as  to  the. time  between  such  dates  of  taking  such 
goods,    p.  359. 

9.  Contracts. — Sale  of  Goods. — Breach, — Damages. — A  recovery  for 
the  difference  in  the  amount  of  the  contract  price  of  certain  goods  and 
the  price  plaintiff  was  compelled  to  pay  for  such  goods,  because  of 
defendant's  breach  of  contract,  is  not  excessive,    p.  360. 

From  Elkhart  Circuit  Court;  Francis  D.  Merritt,  Judge. 

Action  by  Coppes,  Zook  &  Mutschler  Company  against 
Semon  Bache  &  Co.  and  another.  From  a  judgment  for 
plaintiff,  defendant  Semon  Bache  &  Co.  appeals.    Affirmed. 

Miller,  Drake  &  IluhheU,  for  appellant. 
Deahl  &  Deahl,  for  appellees. 

Black,  J. — The  appellant  was  sued  by  the  Coppes,  Zook 
&  Mutschler  Company,  appellee,  and  the  other  appellee, 
Hawks  Furniture  Company,  was  required  Xo  answer  as 
garnishee. 

The  appellant  questions  for  tlie  first  time,  by  assignment 
of  error,  the  sufficiency  of  the  complaint,  and  also  assigns 
as  error  the  overruling  of  the  appellant's  motion  for  a  new 
trial. 

The  complaint  against  the  appellant  showed  tliat  the 
plaintiff  and  the  appellant  entered  into  a  contract,  May 
22,  1902,  which,  it  was  alleged,  was  partly  in  writing  and 
partly  in  oral  terms.  Tlie  three  writings  thus  referred 
to  were  in  substance  ^s  follows :  First,  by  a  writing  dated 
at  Xappanee,  Indiana,  May  22,  1002,  addressed  to  the 
appellant  at  Xew  York,  X.  Y.,  signed  by  the  plaintiff,  and 
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P"fE>o:ir-ting  to  be  accepted  for  the  appellant  by  H.  C.  Feck- 

^iitx^:r-^  the  appellant  was  requested  to  enter  the  order  of  the 

^^^^^t:3.:B  for  French  mirror  plates  and  German  bevel,  all 

,  ^^^irt.ain  sizes,  at  specific  prices  and  terms  of  payment, 

^S^ti^ting  the  number  of  plates  of  each  of  the  sizes  indi- 

^^  5      "the  same  to  be  taken  currently  as  specified  on 

^  ^^»^       between    July    1,    1902,    and    January    1,    1903. 

J       ^>re  to  have  the  privilege  of  changing  sizes  from  speci- 

g^^^^^ns  furnished  or  of  canceling,  in  event  of  an  emer- 

4))    ^^",  such  portions  of  the  order  that  have  not  been  taken 

^^jj  ^^^^^^^  ty  you.     Prices  guaranteed  against  decline,  and, 

^^^^vj^^  event  of  receiving  lower  quotations,  you  to  have  the 

^^^^^  of  meeting  same  or  else  of  canceling  such  portions 

^^  ^rder  that  have  not  been  taken  in  work,  and  likewise 

the  balance  of  this  contract     Should  we  at  any  time  have 

occasion  to  notify  you  of  lower  quotations  which  you  are 

unable  to  meet^  it  is  understood  that  such  portions  of  our 

orders  as  are  in  process  of  manufacture  with  you  are  to 

be  taken  by  us  at  the  price  at  which  orders  were  placed." 

Another  writing  of  the  same  date,  signed  and  accepted 
as  was  the-  first  one  above  mentioned,  purported  to  be  an 
order  by  the  plaintiff  to  the  appellant  to  ship  to  the  plaintiff 
at  Nappanee,  by  a  specified  railroad,  2,200  American 
Beauty  mirrors,  stating  the  prices  and  terms  of  payment, 
and  stating  the  sizes  and  the  number  of  each  size,  "to  be 
shipped  currently  between  June  1,  1902,  and  January 
1,  1903." 

The  other  writing,  of  the  same  date  and  place,  addressed 
to  the  plaintiff,  and  signed  by  H.  C.  Feckheimer  for  tlie 
appellant,  was  as  follows:  "Referring  to  your  order  for 
2,200  American  Beauty  plates,  placed  with  Semon  Bache 
&  Co.  through  me  to-day,  I  agree,  and  it  should  be  so 
imderstood  between  us,  that  none  of  said  orders  are  to  be 
shipped,  except  as  may  be  specified  and  ordered  by  you  from 
time  to  time,  as  your  requirements  may  demand  sama" 
Vol.  35—23 
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It  was  alleged  in  the  complaint  that  the  plaintiff,  October 
8,  1902,  fumiahed  specifications  and  ordered  the  appel- 
lant to  prepare  and  ship  to  the  plaintiff  certain  mirror 
plates,  as  in  the  contracts  provided,  patterns  for  which  had 
theretofore  been  furnished  by  the  plaintiff  for  the  appellant, 
which  the  latter  neglected,  failed  and  refused  to  do;  that 
at  various  other  dates  between  that  last  mentioned  and  De- 
cember 7,  1902,  the  plaintiff  furnished  patterns  and  specifi- 
cations, and  ordered  and  demanded  the  appellant  to  ship 
all  the  mirror  plates  contracted  for  under  the  terms  of  the 
contracts  above  mentioned;  that  the  appellant  failed,  re- 
fused and  neglected,  "and  still  refuses  to  comply  with  the 
terms  of  said  contracts,  though  the  plaintiff  has  made  fre- 
quent demands  upon"  the  appellant  to  comply  with  and  to 
carry  out  the  terms  and  conditions  of  the  contracts;  tliat, 
because  of  the  neglect  and  refusal,  the  plaintiff  was  com- 
pelled to  and  did  purchase  of  other  parties,  at  a  much  higher 
and  greatly  advanced  price,  such  mirror  plates,  and  was 
compelled  to,  and  did,  pay  the  sum  of  $1,066.50  in  excess 
of  the  amount  to  be  paid  to  the  appellant  under  the  eon- 
tracts  for  such  plates;  that  the  plaintiff  purchased  such 
mirror  plates  at  the  lowest  and  best  prices  then  obtain- 
able; that  it  spent  much  time  and  means  in  making  new 
contracts  and  negotiations  for  such  mirror  plates,  and  suf- 
fered gireat  loss  through  the  delay  thus  occasioned  in  get- 
ting the  goods  of  the  plaintiff  upon  the  market^  all  to  its 
damage  in  the  sum  of  $1,500 ;  tliat  the  plaintiff  performed 
and  complied  promptly'  with  each  and  all  of  the  condi- 
tions and  provisions  of  said  contracts  to  be  by  it  per- 
formed, and  the  damages  aforesaid  "have  been  occasioned" 
by  and  through  the  fault  and  neglect  of  appellant,  without 
fault  on  the  part  of  the  plaintiff,  all  to  its  damage,  etc 
Wherefore,  etc 

1.  It  is  suggested  by  the  appellant  that  the  contracts 
sued  on  are  too  indefinite  and  uncertain,  and  are  unilateral 
and  not  binding  on  the  plaintiff,  and  therefore  are  not  bind- 
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ing  on  the  appellant.  The  proposals  set  forth  in  the  first 
two  writings  were  not  only  signed  by  the  plaintiff,  but  also 
accepted  in  writing  on  behalf  of  the  appellant;  and  the 
third  writing,  which  referred  to  the  second,  was  signed 
on  behalf  of  the  appellant;  but  these  facts  would  not  ren- 
der the  contracts  enforceable,  however  clear  and  unam- 
bijguous  in  their  terms,  if  one  of  the  parties  thereto  was 
not  thereby  bound  to  do  or  give,  or  to  refrain  from  doing 
or  giving,  something  ascertainable  by  the  terms  of  the 
contracts;  that  is,  if,  because  of  failure  to  impose  any 
obligation  on  one  of  the  parties,  the  contracts  lacked 
mutuality. 

2.  Let  us  examine  the  writings  separately.  Eeferring 
to  the  first  writing,  the  plaintiff  stipulated  that  tlie  goods 
were  to  be  taken  by  the  plaintiff  currently  as  specified  on 
order  between  specified  dates;  tlie  plaintiff  to  have  the 
privilege  of  changing  sizes  from  those  specified,  or  of 
canceling,  in  the  event  of  an  emergency,  such  portions  of 
the  order  as  had  not  been  ttiken  in  work  by  the  appellant 
The  plaintiff  was  thus  bound  to  take,  and  tJierefore  to 
order,  the  goods  specified  between  the  dates  indicated, 
though  it  might  require  changes  of  specified  sizes.  The 
plaintiff  would  be  bound  to  take  the  plates  of  the  sizes 
specified  in  this  writing,  or  to  indicate  changes  desired, 
and  to  take  the  plates  of  other  sizes  as  specified  in  ordering 
them.  The  plaintiff  was  not  left  at  liberty  to  order  or 
take  if  it  wished  or  desired  to  do  so,  but  was  bound  to 
take,  by  ordering,  the  plates  of  the  kind  indicated  in  tliis 
livriting  of  the  sizes  indicated  therein,  or  in  the  future  orders 
which  it  bound  itself  to  make  witliin  a  specified  time, 
except  that  the  plaintiff  resented  tlie  privilege  of  can- 
celing, "in  event  of  emergency,  such  portions  of  the  order 
that  have  not  been  taken  in  work  by"  the  appellant  Tliis, 
provision  related  to  a  future  order  whereby  the  plaintiff 
should  projJose  to  take  currently  any  of  the  goods. 

8.     As  to  such  portions  of  the  goods  thus  ordered  as 
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should  not  have  been  taken  in  work  bj  the  appellant  after 
the  giving  of  the  order,  the  plaintiff  was  to  have  the  privi- 
lege of  canceling  the  order  to  that  extent,  "in  event  of  an 
emergency."  The  nature  of  the  "emergency"  which  should 
authorize  a  cancelation  was  not  described.  It  would  neces- 
sarily have  to  be  some  unforeseen  event  or  unexpected  com- 
bination of  circumstances  which,  considering  the  character 
of  the  business  to  which  the  contract  related,  would  fumjsh 
what  might  reasonably  be  regarded  as  a  substantial  reason 
for  the  cancelation.  This  would  be  a  condition  ascertainable 
by  evidence.  Such  provision  did  not  contemplate  a  can- 
celation at  the  mere  wish  or  upon  the  simple  dictation  of 
the  plaintiff.  It  was  to  be  bound  unless  there  should  arise 
an  actual  condition  which,  having  regard  to  tlie  subject- 
matter  of  the  contract,  tlie  plaintiff  might  reasonably  pro- 
nounce to  be  an  emergency  in  the  business,  and  the  plaintiff 
should,  because  thereof,  direct  the  stoppage  of  furtlier  work 
under  the  particular  order. 

In  People  v.  Lee  WaJi  (1886),  71  Cal.  80,  11  Pac.  851, 
which  was  a  prosecution  for  engaging  in  the  practice  of 
medicine  without  having  procured  a  certificate,  under  a 
statute  which  declared  diat  nothing  therein  contained 
should  be  construed  to  prohibit  gratuitous  service  in  cases 
of  emergency,  the  court,  holding  Uiat  there  was  such  an 
emergency  as  was  contemplated  by  the  statute,  where  there 
was  an  exigency  of  so  pressing  a  character  that  some  kind 
of  action  must  be  taken  l)efofe  any  of  tlie  ordinary  medical 
practitioners  of  the  schools  provided  for  by  tlie  statute,  who 
were  provided  with  the  proper  diplomas  and  had  submitted 
themselves  to  the  proper  examination,  could  be  readily  ob- 
tained, instructed  the  jury  that  the  facts  of  the  case  on 
trial  did  not  constitute  an  emergency;  and  on  appeal  the 
trial  court  was  sustained. 

4.  The  privilege  of  cancelation  by  tlie  appellant  of 
portions  of  an  order  and  the  balance  or  unexecuted  part 
of  the  contract  was  made  dependent  not  upon  the  mere  wish 
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of  the  appellant,  but  upon  a  further  decline  of  prices,  and 
the  election  of  the  appellant  not  to  meet  the  decline.  Before 
the  appellant  could  be  thus  released  from  further  perform- 
ance, it  would  be  necessary  that  the  appellant  should  have 
received  lower  quotations,  a  contingency  which  does  not  ap- 
pear to  have  arisen,  the  prices  having  in  fact  advanced. 

5.  Concerning  the  second  and  third  writings,  it  is  to  be 
observed  that  the  goods  to  which  they  related  were  also  to 
be  shipped,  and  therefore  to  be  accepted,  currently  between 
specified  dates.  They^  were  not  to  be  shipped  except  as 
specified  and  ordered  by  the  plaintiff  from  time  to  time, 
as  the  plaintiff's  "requirements"  might  demand  them.  This 
did  not  relieve  the  plaintiff  from  obligation  to  order  and 
to  take  the  goods,  unless  its  requirements  should  not  demand 
them.  If  it  should  need  the  goods  in  its  business,  it  would 
not  be  at  liberty,  without  liability  to  the  appellant,  to  pro- 
cure them  from  any  dealer  other  than  the  appellant. 

In  National  Furnace  Co.  v.  Keystone  Mfg.  Co.  (1884), 
110  HI.  427,  the  plaintiff,  a  manufacturing  company  using 
pig-iron  in  its  business,  contracted  with  tlie  defendant,  en- 
gaged in  making  pig-iron,  to  the  effect  that  the  plaintiff 
would  purchase  from  the  defendant,  and  the  defendant 
would  supply  to  the  plaintiff,  all  of  a  quantity  of  pig-iron 
which  the  plaintiff  should  need,  use  or  consume  from  one 
specified  date  to  another,  the  amount  supposed  by  the  par- 
ties to  be  a  specified  quantity.  It  was  held  that  tlio  contract 
was  not  wanting  in  mutuality.  The  court  said:  "It  is 
true  that  the  appellee  was  only  bound  by  the  contract  to 
accept  of  appellant  the  amount  of  iron  it  needed  for  use  in 
its  business;  but  a  reasonable  construction  must  l)e  placed 
upon  this  part  of  the  contract,  in  view  of  tlie  situation  of 
the  parties."  The  appellee  "had  no  right  to  purchase  iron 
elsewhere  for  use  in  its  business.  If  it  had  done  so,  tho 
appellant  might  have  maintained  an  action  for  a  breach 
of  the  contract."  See,  also,  Hercules  Coal,  etc.,  Co.  v. 
Central  Investment  Co.  (1900),  98  HI.  App.  427;  Wells 
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V.  AUxwndre  (1891),  130  N.  Y.  64?,  29  N.  E.  142,  15  L. 
K.  A.  218. 

In  Burgess,  etc..  Fibre  Co.  v.  Broomfield  (1902),  180 
Mass.  283,  62  N.  E.  367,  the  defendants,  by  their  written 
proposal,  accepted  in  writing  by  the  plaintiff,  offered  to 
pay  the  plaintiff  a  specified  price  per  ton  "for  all  your 
iron  which  you  may  desire  to  sell.  *  *  *  This  offer 
covers  everything  in  the  line  of  iron,  whether  located  in 
your  mill  or  on  your  prjeraises,  except  galvanized  iron,  and 
is  to  be  taken  where  found,  we  to  assume  all  costs  of  re- 
moving the  same,  you  to  have  privilege  of  indicating  what 
you  desire  to  have  us  take  and  of  reserving  what  you  wish. 
We  furthermore  agree  to  remove  promptly  all  the  iron 
which  you  wish  us  to  take  after  acceptance  of  the  projKwi- 
tion  by  you."  The  defendant  refused  to  take  the  iron,  and 
the  plaintiff  had  it  taken  away  by  another  dealer  at  a  loss, 
and  sued  for  the  difference.  It  was  held  that  the  contract 
was  valid  and  not  lacking  in  mutuality.  The  court  con- 
strued the  contract  in  the  light  of  the  circumstances  shown 
by  the  evidence  stated  in  the  opinion  of  tlie  court.  See 
E.  0.  Dailey  Co.  v.  Cldrh  Can  Co.  (1901),  128  Mich.  591, 
87  K  W.  1^1]  AmeS'Broolcs  Co.  v.  Aetna  Ins.  Co.  (1901), 
83  Minn.  346,  86  N.  W.  344. 

6.  If  it  might  properly  be  said  as  to  either  of  the  writ- 
ings that. the  plaintiff  Avas  under  no  obligation  to  order 
any  of  the  goods,  yet  the  obligation  to  furnish  the  goods 
would  exist  to  the  extent  that  they  were  in  fact  ordered 
by  the  plaintiff,  as  contemplated  by  the  contract  before  the 
withdrawal  of  the  offer  to  ship  them.  We  think,  however, 
that  tlie  plaintiff  by  the  written  contracts  engaged  to  make 
the  orders.     Tliis  is  a  reasonable  construction. 

7.  "Courts  are  to  construe  contracts  so  as  to  sustain 
rather  than  to  defeat  them,  if  that  can  reasonably  be  done. 
Certainty,  not  uncertainty,  is  to  be  sought  for.  It  is  only 
after  applying  all  the  tests  which  the  rules  of  law  and  of 
reason  Avill  permit,  to  a  contract,  and  a  failure  thereby  to 
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discover,  reasonably,  what  the  parties  agreed  to,  that  the 
court  should  say  it  is  too  uncertain  to  be  enforced."  McCall 
Co,  Y.  Icks  (1900),  107  Wis.  232,  83  N.  W.  300.  See, 
also,  Cherry  v.  Smith  (1842),  3  Humph.  19,  and  note  to 
that  case  in  39  Am.  Dec.  152 ;  Laclede  Constr.  Co.  v.  Tudor 
Iron  Works  (1902),  169  Mo.  137,  69  S.  W.  384;  Sheffield 
Furnace  Co.  v.  Hull  Coal,  etc.,  Co.  (1903),  101  Ala.  446, 
14  South.  672 ;  Jordan  v.  Indianapolis  Water  Co.  (1902), 
159  Ind.  337. 

8.  On  the  trial,  a  witness^  who  at  the  time  of  the  making 
of  the  contracts  was  treasurer  of  the  plaintiff  company  and 
superintendent  of  it»  furniture  department,  having  testified 
without  objection  that  at  that  date  he  had  a  conversation 
with  the  agent  of  the  appellant  concerning  the  word  "cur- 
rently" in  the  contracts,  was  permitted,  over  objection,  to 
testify  in  effect  that  when  the  contracts  were  entered  into 
the  plaintiff's  factory  was  not  constructed  or  built>  and 
that  the  witness  had  a  conversation  with  the  appellant's 
agent  as  to  the  time  when  the  factory  would  be  completed 
so  that  the  plaintiff  could  use  the  plates,  and  told  him  that 
it  would  be  impossible  for  the  plaintiff  to  use  any  of  the 
plates  earlier,  that  the  plaintiff  would  not  be  in  need  of 
any  of  them,  and  for  this  reason  would  not  want  any  of 
them  shipped  until  the  first  of  September,  1902,  at  the 
earliest,  and  that  it  might  be  some  time  later. 

The  contract  evidenced  by  the  first  writing,  as  we  have 
seen,  provided  that  the  goods  to  which  it  related  were  to 
be  taken  currently  as  specified  on  order  between  July  1, 
1902,  and  up  to  January  1,  1903 ;  and  the  goods  referred 
to  in  the  second  writing  were  to  be  shipped  currently  be- 
tween June  1,  1902,  and  up  to  January  1,  1903,  as  might 
be  specified  and  ordered  by  the  plaintiff  from  time  to  time, 
as  the  plaintiff's  requirements  might  demand  them.  The 
first  order  for  the  shipment  of  plates  was  given  October 
8,  1902.  It  was  not  improper  thus  to  permit  the  introduc- 
tion of  oral  evidence  showing  the  situation  of  the  plaintiff. 
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and  the  circumstances  under  which  the  contracts  were  made, 
known  to  both  parties  and  considered  by  them  at  the  time, 
not  for  the  purpose  of  contradicting  the  contracts  or  of 
adding  to  the  terms  thereof,  but  of  explaining  the  purposes 
for  which  the  contracts  were  made,  consistently  with  terms 
so  wanting  in  precision  as  to  admit  of  more  than  one  con- 
strucition,  and  to  be  susceptible  of  such  explanation,  and 
thereby  to  give  effect  to  the  understanding  and  purpose  of 
the  parties,  without  contradicting  the  terms  of  the  contracts 
or  making  other  contracts  for  the  parties.  See  2  Jones, 
Evidence,  §460;  KoAiffman  v.  Boeder  (1901),  108  Fed. 
171,  47  C.  C.  A.  278,  54  L.  E.  A.  247 ;  E.  0.  Dailey  Co.  v. 
Clark  Can  Co.,  supra;  Gtiaranty  Loath  Assn.  v.  Ruian 
(1892),  6  Ind.  App.  83.  Whether  the  evidence  was  or  was 
not  admissible  with  reference  to  the  goods  to  which  the 
first  writing  related,  it  tended  to  show  when  the  require- 
ments of  the  plaintiff  began  to  demand  the  goods  to  which 
the  second  and  third  writings  related,  agreeably  to  the  un- 
derstanding expressed  in  the  third  ^vriting. 

9.  It  is  further  claimed  on  behalf  of  the  appellant  that 
the  damages  were  excessive,  and  that  the  finding  was  not 
sustained  by  suflScient  evidence.  We  have  carefully  exam- 
ined the  evidence,  and  find  little  occasion  for  discussion  con- 
cerning it.  The  goods  were  purchased  by  the  plaintiff 
after  being  informed  of  the  determination  of  the  appellant 
not  to  furnish  them.  They  were  procured  as  soon  as  they 
could  be  obtained.  They  were  bought  at  the  market  price 
and  for  the  smallest  price  for  which  the  plaintiff  could 
purchase  them.  No  attempt  was  made  to  show  the  con- 
trary, and  no  objection  is  proposed  to  any  evidence  except 
as  above  mentioned.  The  evidence  consisted  of  the  con- 
tracts, certain  stipulations  on  the  trial,  and  the  testimony  of 
one  witness  introduced  by  the  plaintiff.  If  what  we  have 
said  concerning  the  contracts  be  correct^  there  was  no  avail- 
able error. 

Judgment  affirmed. 
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Home  Insurance  Company  of  New  York 
V.  Overturf. 

[No.  5,080.     Filed  April  27,  IfK).*).] 

1.  Tbiai.. — Motion  to  Produce  Papers. — DefinitcnciiM. — A  motion,  in  an 
action  on  a  fire  policy,  for  the  court  to  compel  defendant  to  produce, 
for  plaintiff's  inspection,  the  proofs  of  loss,  all  letters  written  by  de- 
fendant's agent  to  it  concerning  plaintiff*s  loss,  and  all  letters  written 
by  plaintiff  to  said  agent  concerning  his  application  for  insurance  and 
his  loss,  is  sufficiently  definite,     p.  3<>3. 

2.  Insurance. —  Application. —  Interrogatories. —  Warranties. —  Opin- 
ions.— The  answers  to  interrogatories  as  to  the  value  of  the  property, 
in  a  fire  insurance  application,  are  not  warranties,  but  mere  expres- 
sions of  opinion,    p.  363. 

3.  Same. —  Application. —  Proofs  of  Loss. —  False  Statements. —  False 
statements  by  assured  in  the  application  for  a  fire  policy  and  in,  the 
proofs  of  loss  do  not  vitiate  such  insurance,    p.  363. 

4.  Pleading. — Answer. — Insurance. — \egligenee  of  Plaintiff  in  Per- 
mitting Building  to  Bum. — Conclusions. — An  answer,  in  an  action  on 
a  fire  policy,  alleging  that  plaintiff  negligently  stood  by  and  permitted 
the  insured  building  to  burn,  is  bad,  conclusions  and  not  facts  being 
alleged,    p.  364. 

5.  Insurance. — Additional. — Disclosure. — Misrepresentations. — Valid- 
ity.— ^A  fire  policy  on  plaintiff's  property  is  not  vitiated  by  plaintiff's 
representation  in  his  application  that  there  was  $875  additional  insur- 
ance thereon,  whereas  such  additional  i)olicy  was  for  $050,  $75  of 
which  was  on  "firearms  and  eggs,"  such  not  being  covered  by  the  \)o\- 
icy  In  suit.    p.  365. 

6-  Statutes. —  Construction. —  Civil  Procedure. —  Record. —  What  In- 
cluded.—Under  the.  act  of  1003  (Acts  1903,  p.  :i,38,  $3)  a  paragraph 
of  answer,  which  the  court  refuses  to  allow  to  be  filed,  is  a  part  of  the 
record,    p.  366. 

7.  I^leading. — Answer. — Insurance. — Additional. — Election. —  Tender. 
— ^An  answer,  in  an  action  on  a  fire  policy,  which  alleges  a  condition 
in  such  policy  nullifying  same  on  account  of  undisclosed  additional 
insurance,  and  which  further  alleges  that  immediately  after  such  com- 
imny's  ascertaining  such  additional  insurance,  it  elected  to  avoid  the 
policy  and  returned  the  unearned  portion  of  the  premium,  which  plain- 
tiff refused  to  accept,  states  a  defense  to  such  action,    p.  366. 

8.  Same. — Answer. — Amendment. — Leave  to  File. — Refusal. — Dis- 
cretion.-:—Abuse. — It  is  an  abuse  of  discretion  by  the  trial  court  to 
refase  the  defendant  leave  to  file  a  paragraph  of  answer  during  the 
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trial  on  May  23,  when  defendant  ascertained  the  facts  of  such  answer 
during  the  progress  of  such  trial  on  May  22.  where  proper  diligence 
w^as  shown  to  ascertain  such  facta  prior  thereto,    p.  367. 

From  Ripley  Circuit  Court;  Perry  E.  Bear,  Special 
Judge. 

Action  by  Henry  C.  Overturf  against  the  Home  Insur- 
ance Company  of  New  YorL  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Chambers  J  Pickens,  Moares  &  Davidson  and  Cornet  & 
RebucJc,  for  appellant 

F.  M.  Thompson  and  Frank  S,  Jones,  for  appellee. 

Wiley,  J. — Appellee  brought  tliis  action  against  appel- 
lant to  recover,  on  an  insurance  policy  issued  by  appellant 
to  him,  for  a  loss  by  fire.  The  complaint  is  in  one  para- 
graph. Appellant  filed  an  answer  in  nine  paragraphs,  the 
first  of  jvhich  was  a  general  denial.  A  demurrer  was 
addressed  to  each,  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth  and  ninth  paragraphs  of  answer,  and  was 
sustained  to  each  of  them  except  the  seventh  and  eighth. 
The  case  was  submitted  to  a  jury  for  trial,  and  before  the 
conclusion  thereof  appellant  made  a  motion  for  leave  to 
file  a  tenth  paragraph  of  answer,  ^nd  supported  that  motion 
by  affidavit.  The  court  overruled  tlie  motion  and  refused 
to  allow  appellant  to  file  such  answer.  The  trial  resulted  in 
a  verdict  for  appellee,  and,  over  appellant's  motion  for  a 
new  trial,  judgment  was  pronounced  accordingly.  Appel- 
lee, before  the  trial  of  the  cause,  served  notice  upon  appel- 
lant, and  got  an  order  of  the  court  requiring  appellant  to 
produce,  for  inspection,  certain  papers  in  its  possession, 
relating  to  the  subject  of  the  controversy.  Appellant  ex- 
cepted to  the  order  requiring  it  to  furnish  the  papers  for 
inspection,  on  the  ground  tliat  the  motion  was  not  sufll- 
ciently  certain  and  definite. 

The  various  rulings  above  indicated,  adverse  to  appel- 
lant, are  assigned  as  errors.     In  disposing  of  the  many 
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questions  discussed  by  counsel  for  appellant,  we  will  pursue 
the  order  in  which  they  are  presented. 

1.  Appellant  insists  that  it  was  error  to  sustain  appel- 
lee's motion  requiring  appellant  to  produce,  for  inspection, 
certain  papers  which  were  in  its  possession.  The  objection 
urged  to  the  motion  is  that  the  papers  asked  to  be  produced 
are  not  suiBciently  and  definitely  described.  The  notice 
served  upon  appellant  was  to  produce  proofs  of  loss  fur- 
nished by  appellee,  all  letters  written  by  appellant's  agent, 
WTiite,  to. appellant  concerning  appellep's  loss,  all  letters 
written  to  said  White  by  appellee  concerning  his  application 
or  desire  for  insurance,  and  all  letters  written  by  appellee 
to  said  White  concerning  his  loss.  We  think  the  descrip- 
tion of  the  papers,  letters,  etc.,  was  sufiiciently  definite,  and 
that  no  error  was  committed  in  the  order  of  the  court  re- 
quiring their  production. 

2.  Appellant's  second  paragraph  of  answer  seeks  to 
avoid  the  policy  by  reason  of  alleged  false  and  fraudulent 
representations,  made  in  the  application  for  insurance,  as  to 
the  value  of  appellee's  dwelling-house.  Appellant's  counsel 
insist  that  the  representations  as  to  valuations  made  in  the 
application  constitute  warranties,  and  hence  by  the  values 
fixed  by  appellee  a  fraud  was  perpetrated  on  appellant. 
The  authorities  in  this  State  do  not  support  appellant's 
contention.  On  the  contrary,  it  is  uniformly  held  that 
answers  to  interrogatories  in  an  application  for  fire  insur- 
ance as  regards  the  age  and  value  of  the  buildings  to  be 
insured  will  be  regarded  as  mere  expressions  of  opinion. 
Cox  Y.  Aetna  Ins.  Co.  (1868),  29  Ind.  586;  Pkenix  Ins. 
Co.  V.  Wilson  (1882),  132  Ind.  449;  Aurora  Fire  Ins.  Co. 
V.  Johnson  (1874),  46  Ind.  315 ;  Rogers  v.  Phenix  Itis.  Co. 
(1890),  121  Ind.  570;  Phenix  Ins.  Co.  v.  Pickel  (1889), 
119  Ind.  155,  163,  12  Am.  St  393. 

3.  The  third  paragraph  of  answer  is  in  many  respects 
like  the  second,  for  it  seeks  to  avoid  the  policy  by  averring 
that  appellant  made  false  statements  in  his  application  for 
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insurance  and  also  false  statements  in  his  proofs  of  loss. 
For  the  reasons  stated,  there  was  no  error  in  sustaining  a 
demurrer  to  this  paragraph ;  and,  even  if  there  was,  all  the 
averments  of  the  third  paragraph  could  have  been  proved 
under  the  eighth,  which  was  held  good. 

As  to  the  fourth  and  fifth  paragraphs  of  answer,  as  they 
rely  upon  false  and  fraudulent  representations  both  in 
the  application  and  proofs  of  loss,  for  the  reasons  already 
given,  they  were  not  sufficient  as  against  a  demurrer. 

4.  The  sixth  paragraph  of  answer  really  attempts  to 
plead  two  defenses  to  appellee's  Cfyase  of  action :  (1)  That 
appellee  negligently  stood  by  and  permitted  the  building  to 
be  consumed  by  fire;  and  (2)  that  he  made  false  and  fraud- 
ulent statements  of  valuations  in  proofs  of  loss.  As  we  have 
disposed  of  the  latter  question,  we  need  here  only  consider 
the  first.  We  think  the  question  is  decided  adversely  to 
appellant  by  the  decision  of  the  Supreme  Court  in  the  case 
of  Aurora  Fire  Ins.  Co.  v.  Johnson,  supra.  In  that  case 
the  answer  charged  that  plaintiff  negligently  stood  by  at 
the  time  of  the  loss  and  permitted  tlie  property  to  be  con- 
sumed, and  did  not  make  any  reasonable  exertion  to  pre- 
vent said  fire  or  save  the  property  from  loss.  The  Su- 
preme Court  said:  "The  above  paragraph  is  exceedingly 
meager  and  indefinite  in  its  averments.  There  are  no 
facts  averred,  but  simply  conclusions.  It  says  the  appellee 
negligently  stood  by.  What  is  meant  by  standing  by  ?  In 
another  portion  it  avers  that  he  did  not  make  any  reason- 
able exertion  to  prevent  the  fire  or  save  the  property.  It 
is  not  averred  that  he  could  have  prevented  the  fire  or  saved 
the  property  from  loss.-  If  he  could  have  prevented  the  fire 
or  saved  the  property  from  destruction,  such  conduct  would 
have  affected  tlie  measure  of  damages.  The  use  of  the  v^rd 
'negligently'  will  not  supply  the  omission  to  aver  that  it 
was  in  his  power  either  to  prevent  the  fire  or  loss  of  prop- 
erty. In  the  connection  in  which  it  is  used,  it  has  no  legal 
meaning,  nor  does  it  state  a  fact     The  condition  of  the 
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policy  is  not  that  defendant  will  not  be  liable  for  any  loss, 
but  provides  the  assured  shall  use  his  best  endeavors  to 
save,  secure,  and  preserve  the  property,  and  if  he  fails  to  do 
so,  the  insurer  will  not  be  liable  to  pay  damages  caused  by 
any  such  neglect*  We  think  the  answer  was  clearly  bad." 
This  settles  the  question  of  the  suflSciency  of  the  sixth  para- 
graph of  answer  against  appellant. 

As  to  the  seventh  and  eighth  paragraphs  of  answer,  to 
which  the  demurrer  was  overruled,  no  question  is  discussed, 
and  therefore  they  need  not  be  considered. 

5.  The  ninth  paragraph  of  answer  is  based  upon  the 
alleged  fact  that  in  appellee's  application  for  the  insurance 
in  appellant  company  he  misrepresented  the  amount  of 
insurance  he  then  had  in  the  Indiana  Insurance  Company 
upon  the  same  property.  In  his  application  he  stated  that 
he  had  $875  additional  insurance  in  tlie  Indiana  Insurance 
Company,  while  the  answer  avers  that  he  had  at  the  time 
$950  additional  insurance,  on  the  same  property,  in  that 
company.  The  discrepancy  between  the  amount  of  in- 
surance which  appellee  held,  as  stated  in  his  application, 
and  the  amount  actually  embraced  within  the  policy  issued 
to  him  by  the  Indiana  Insurance  Company  was  $75,  and 
this  $75  was  an  insurance  on  **firearms  and  eggs."  By  the 
contract  of  insurance  between  appellant  and  appellee,  as 
disclosed  by  the  policy,  appellant  did  not  insure  appellee 
against  loss  on  account  of  the  destruction  of  ^^firearms  and 
eggs."  It  follows,  therefore,  that,  as  these  items  were  not 
covered  by  appellant's  contract,  the  discrepancy  is  harmlcfes 
to  appellant  The  demurrer  to  the  ninth  paragraph  of  an- 
swer was  properly  sustained. 

In  the  tenth  paragraph  of  answer,  which  the  trial  court 
refused  to  permit  appellant  to  file,  it  is  averred  that  the 
policy  sued  on  was  issued  upon  the  written  application  of 
the  appellee,  in  which  he  made  certain  specific  statements. 
It  is  then  averred  that  in  said  application  he  was  asked,  and 
answered,  the  following  question :    *'Is  there  any  additional 
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insurance  upon  the  property  in  this  or  other  companies?" 
To  which  he  answered :  "Yes ;  Indiana."  Then,  it  is  shown 
that  on  the  back  of  the  application  was  written  the  various 
items  covered  by  the  policy  issued  by  the  Indiana  Insurance 
Company,  aggr^ating  $875.  The  foundation  upon  which 
this  answer  rests  is  a  clause  in  the  policy  which  provides 
that  "if  the  assured,  without  written  consent  hereon,  has 
now  or  shall  hereafter  procure  any  other  contract  of  insur- 
ance, whether  valid  or  not,  on  any  of  said  property,  then 

*  *  *  this  policy  shall  be  null  and  void."  The  answer 
averred  that  at  the  time  of  the  issuing  of  the  policy  sued 
on  appellant  had  no  notice  or  knowledge  of  said  additional 
insurance,  in  the  sum  of  $300,  in  the  Hopewell  Fire  In- 
surance Company,  upon  the  same  personal  property  em- 
braced within  appellant's  contract 

6.  Appellee  makes  the  point  that  we  can  not  consider 
appellant's  motion  for  leave  to  file  the  tenth  paragraph  of 
answer,  nor  the  answer  itself ^  because  they  are  not  brought 
into  the  record  by  bill  of  exceptions.  Under  section  three 
of  the  practice  act  (Acts  1903,  p.  338)  "Every  pleading, 

*  *  *  filed  or  oflFered  to  be  filed,  *  *  *  whether 
received  by  the  court,  refused  or  stricken  out,  shall  be  a 
part  of  the  record  from  the  time  of  such. filing  or  offer 
to  file."  The  pleading  is  therefore  in  the  record,  and  the 
ruling  of  the  court  refusing  to  allow  it  to  be  filed,  is  before 
us  for  consideration. 

7.  Two  reasons  are  urged  by  counsel  for  appellee  in 
support  of  the  action  of  the  trial  court:  First,  that  due 
diligence  is  not  shown  for  the  delay  in  not  offering  to  tender 
the  issue  presented  by  the  answer  at  an  earlier  day;  and 
second,  that  it  does  not  state  facts  sufficient  to  constitute  a 
defense.  We  will  consider  these  reasons  in  their  inverse 
order;  for  if  the  second  is  well  grounded,  further  inquiry 
would  be  useless. 

The  offered  answer  is  not  a  model  pleading,  but  it  suffi- 
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ciently  appears  that  it  is  based  upon  a  provision  in  the 
policy  that  it  shall  be  null  and  void  if  "the  assured,  without 
written  consent  hereon,  has  now  or  shall  hereafter  procure 
any  other  contract  of  insurance,  whether  valid  or  not,  on  any 
of  said  property."  That  such  a  provision  as  this  in  a  fire 
insurance  policy  is  valid  and  enforceable  is  no  longer  a 
debatable  question,  and  we  do  not  pause  to  cite  authorities. 

The  answer  sufliciently  shows  that  at  the  time  of  the 
application  for  and  issuing  of  the  policy  appellee  had 
taken  out  a  policy  of  insurance  on  part  of  the  property 
covered  in  the  policy  in  suit;  that  appellee  did  not  divulge 
such  fact  to  appellant;  that  appellant  had  no  kilowledge 
thereof  until  May  22,  1903,  and  had  no  opportunity  to 
tender  to  appellee  the  return  or  unearned  premium  on 
said  poliqr,  but  did  tender  to  him  such  unearned  premium 
May  19,  1903,  amounting  to  $20.86,  which  he  refused  to 
accept  The  answer  thus  shows  an  express  violation  of  a 
valid  provision  of  the  policy.  It  has  many  times  been 
held  that  such  a  violation  of  the  provision  of  a  fire  insur- 
ance policy  avoids  its  enforcement.  Of  the  many  cases  so 
holding  we  cite  the  following:  Havens  v.  Home  Ins.  Co, 
(1887),  111  Ind.  90,  60  Am.  Rep.  689 ;  American  Ins.  Co. 
V.  Replogle  (1888),  114  Ind.  1 ;  Behler  v.  Oermwn  Mut. 
Fire  Ins.  Co.  (1879),  68  Ind.  347 ;  Sisk  v.  Citizens  Ins.  Co. 
(1897),  16  Ind.  App.  566.  We  conclude,  therefore,  that 
the  tenth  paragraph  of  answer  stated  facts  sufficient  to  bar 
appellee's  cause  of  action,  or,  as  was  said  in  the  last  case 
cited :  "The  matter  set  up  in  the  paragraph  of  answer  was 
such  as  in- terms  avoided  the  contract  of  insurance." 

8.  As  to  whether  the  answer  was  timely  tendered,  a  more 
difficult  question  is  presented.  By  tlie  many  decisions  in 
this  State  as  to  the  right  to  amend  pleadings,  it  is  almost 
axiomatic  that  such  right  rests  largely  within  the  discretion 
of  the  trial  court,  and  unless  it  appears  Uiat  such  discretion 
has  been  abused,  the  action  of  the  trial  court  will  not  be 
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reviewed  on  appeal.  If  the  rights  of  a  litigant  have  been 
abridged  by  an  adverse  ruling  on  his  offer  to  amend  his 
pleadings,  or  to  file  additional  paragraphs  thereof,  and  he 
has  been  without  faulty  and  has  brought  himself  within 
the  letter  and  spirit  of  the  statute^  and  the  refusal  of  the 
court  to  allow  such  amendment  has  resulted  in  the  mis- 
carriage of  justice,  then  it  would  seem  that  such  refusal 
would  be  an  abuse  of  judicial  discretion. 

Appellee  asserts  that  the  offer  to  file  the  tenth  paragraph 
was  not  timely  made,  because  the  affidavit  in  support  thereof 
shows  that  the  facts  set  up  therein  came  to  appellant's  knowl- 
edge, during  the  progress  of  the  trial,  on  the  22d  day  of 
May,  1903,  and  the  offer  to  file  the  answer  was  not  made 
until  the  day  following  at  the  noon  hour.  There  is  some 
confusion  in  the  dates  as  disclosed  by  the  record,  but  it  is 
conceded  by  appellant  that  the  offer  to  file  the  tenth  para- 
graph of  answer  was  not  made  until  the  noon  hour  on  May 
23.  The  affidavit  in  support  of  the  answer  discloses  that 
appellee  failed  to  divulge  the  fact  that,  at  tlie  time  the  policy 
sued  on  was  issued,  he  had  anotJier  policy  of  $300  in  another 
insurance  company  upon  part  of  the  same  property  covered 
by  appellant's  policy.  lie  concealed  this  fact,  not  only  in 
his  application  for  insurance  and  in  his  proofs  of  loss,  but 
also  in  his  examination  under  the  statute  before  the  trial. 
Upon  the  trial  of  tliis  cause  he  said  he  knew  that  he  had  the 
policy  in  the  Hopewell  Insurance  Company,  and  that  when 
he  made  application  for  the  policy  in  suit,  when  it  was 
issued  to  him,  and  when  he  submitted  his  proofs  of  loss,  he 
did  not  say  anything  about  it  He  also  testified  that  before 
the  trial,  when  he  was  examined  under  the  statute,  he  stated 
that  he  had  no  other  policy  on  the  property  covered  by  the 
policy  in  suit  except  in  the  Indiana  Insurance  Company. 
The  fact  that  appellee  had  this  $300  policy  never  came  to 
the  knowloflge  of  tfie  appellant  until  about  the  noon  hour  on 
the  day  before  the  offer  to  file  the  additional  paragraph  was 
made.     This  fact  was  divulged  through  the  testimony  of  the 
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appellee  himself,  during  the  progress  of  the  trial.  Upon 
these  facts  can  it  be  said  that  appellant  used  ordinary  dili- 
gence in  presenting  the  answer  ? 

We  must  not  lose  sight  of  the  fact  that  the  trial  of  this 
cause  was  in  progress.  During  the  sittings  of  the  court, 
from  the  time  appellant  learned  of  the  additional  insurance 
to  the  very  moment  the  answer  was  tendered,  witnesses  were 
being  examined.  The  answer  is  of  considerable  length  and 
necessarily  required  much  time  to  prepare  it  Additional 
time  was  required  to  prepare  the  affidavit  in  support  of  it. 
During  the  progress  of  a  trial  multifarious  duties  devolve 
upon  counsel,  and  in  determining  whether  due  diligence  has 
been  used,  as  applied  to  the  facts  disclosed  in  each  particular 
case,  we  conceive  it  to  be  the  duty  of  the  court  to  take  into 
consideration  all  the  facta  and  the  duties  which  devolve  upon 
counsel.  Appellant  could  not  have  filed  its  tenth  paragraph 
of  answer  until  it  came  into  possession  of  the  facts  relied 
upon.  It  certainly  used  every  means  at  its  command  to 
acquaint  itself  of  facts  upon  which  to  rest  its  defense.  Ap- 
pellee had  ample  opportunity  to  disclose  the  fact  to  appellant 
upon  which  the  tenth  paragraph  of  answer  was  based,  yet  he 
studiously  kept  that  fact  securely  locked  within  his  own 
breast  It  is  clear  that  no  additional  evidence  would  have 
been  required  upon  the  issue  tendered  by  the  answer,  for  the 
evidence  was  already  in. 

Insurance  companies  have  the  right  to  guard  against  the 
vice  of  over-insurance,  and  in  protection  of  this  right  they 
are  permitted  to  insert  in  their  contracts  of  insurance  stipu- 
lations similar  to  the  one  we  have  been  considering.  Such 
a  stipulation  being  a  valid  one,  both  the  insured  and  insurer 
are  bound  by  it  It  is  the  duty  of  the  court  to  enforce  the 
stipulations  of  a  valid  contract 

Speaking  of  the  discretionary  power  of  the  court  to  per- 
mit amendments  to  pleadings,  the  Supreme  Court,  in  Chi- 
cago,  etc.,  R.  Co.  v.  Jones  (1885),  103  Ind.  386,  389,  said : 
Vol.  35—24 
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"But  the  decision  of  the  nisi  prius  court,  when  cause  is 
shown,  is  not  conclusive.  It  may  be  reviewed  in  this  court, 
and  will  be  disapproved  when  substantial  injustice  appears 
to  have  been  done."  1  Works'  Practice  (3d  ed.),  §700 ;  Burr 
V.  MendenhaU  (1875),  49  Ind.  496;  Shropshire  v.  Kerir 
nedy  (1882),  84  Ind.  111.  Without  reciting  the  facts,  the 
judgment  in  the  case  from  which  we  have  just  quoted  was 
reversed,  because  of  the  refusal  of  the  trial  court  to  permit 
appellant  to  amend  its  pleading. 

Considering  the  entire  record,  we  have  reached  the  con- 
clusion that  '^substantial  injustice  appears  to  have  been 
done"  by  the  refusal  of  the  trial  court  to  permit  appellant  to 
file  its  tenth  paragraph  of  answer. 

Other  questions  presented  by  the  record  upon  the  admis- 
sion of  certain  evidence  and  the  giving  of  certain  instruc- 
tions are  not  likely  to  arise  again,  and  hence  need  not  be 
considered. 

The  judgment  is  reversed,  and  the  trial  court  is  directed  to 
sustain  appellant's  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Peden  et  al.  v.  Scott  et  al. 

[No.  5,181.     Filed  April  28,  1^05.] 

1.  Pleading.  —  Complaint,  —  Money  Due  Under  WHtien  Contract.  — 
IndehitatiM  Assumpsit, — Indehitatus  aaaumpsit  lies,  regardless  of  the 
Indiana  code  of  civil  procedure,  for  the  recovery  of  a  snm  due  under 
a  written  contract  fully  performed  by  the  plaintiff,    p.  371. 

2.  Triai*. — InatructUms, — Written  Contract, — Recovery  on^  Under  In- 
deUtatus  Aaeumpsit, — It  is  not  error  to  refuse  to  instruct  that  a 
recovery  of  the  amount  due  under  a  written  contract  for  goods  deliv- 
ered can  not  be  had  in  the  common-law  action  of  indehitatu*  at- 
sumpsit.    p.  372. 

3.  EvroENCK. — Defects  in  Monument, — Prohahle  Cause  of, — ^Where  the 
answers  to  the  interrogatories  showed  that  plaintiffs'  contract  was  to 
deliver  a  monument  free  from  defects,  f.  o.  b.  cars  at  shipping  point, 
and  that  they  did  so,  and  that  the  monument  was  not  defective  at 
the  time  of  the  trial,  evidence  by  plaintiffs  as  to  what  might  cause 
cracks  or  checks  in  such  a  monument,  even  though  erroneous,  was 
harmless,    p.  372. 
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From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Action  by  Charles  R.  Scott  and  another  against  Hirajn  V. 
Peden  and  another.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.     Affirmed. 

Lesh  &  Lesh,  for  appellants* 
Spencer  &  Brcmyan,  for  appellees. 

Black,  J. — ^In  the  complaint  of  the  appellees  against  the 
appellants,  after  preliminary  averments,  it  was  alleged  that 
the  latter  were  indebted  to  the  former  in  a  specified  sum  for 
goods  and  merchandise  sold  and  delivered  to  the  appellants 
at  their  special  instance  and  request,  a  bill  of  particulars  of 
which,  it  was  alleged,  was  filed  with  and  made  part  of  the 
complaint,  and  that  a  specified  sum  was  due  and  unpaid. 
Wherefore,  6tc.  The  bill  of  particulars  was  an  account  for 
"Merchandise,  consisting  of  a  monument,  bases,  eta,  namely, 
the  Adam  Q.  Kenover  monument,  $350 ;  interest  on  same 
from  April  30,  1903,  to  September  15,  1903,  $8 ;  total, 
$368."  Issues  formed  were  tried  by  a  jury,  who  rendered  a 
general  verdict  for  $350  in  favor  of  the  appellees,  and  re- 
turned answers  to  interrogatories. 

The  motion  of  the  appellants  for  judgment  in  their  favor 
on  the  answers  to  the  interrogatories,  notwithstanding  the 
general  verdict,  having  been  overruled,  it  is  contended  that 
this  ruling  was  erroneous,  because  by  the  answer  to  one  of 
the  interrogatories  the  jury  specially  found  that  the  appellees 
agreed,  by  a  written  contract,  set  forth,  to  furnish  a  monu- 
ment to  the  appellants,  said  contract  being  an  order  signed 
by  the  appellants,  describing  the  monument,  and  stating 
conditions  under  which  it  would  be  furnished,  the  price 
($350)  and  time  of  payment 

1.  It  is  claimed  on  l^ehalf  of  the  appellants,  in  effect, 
that  there  could  be  no  recovery  under  such  a  complaint  upon 
proof  of  such  a  written  contract  Where  there  has  been  full 
performance  on  the  part  of  the  plaintiff  of  a  special  contract. 
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SO  that  the  price  in  money  for  such  performance,  stipulated 
in  the  contract^  is  due  to  the  plaintiff  by  its  terms,  though 
the  action  for  such  price  may  be  based  upon  the  special  con- 
tract, yet  this  is  not  necessary ;  for  it  is  settled  that  in  such 
case  indebitatus  assumpsit  will  lie  for  the  recover}''  of  the 
stipulated  price,  and  the  plaintiff  ifaay  use  the  special  writ- 
ten contract  as  evidence  of  the  amount  due.  Such  action 
upon  the  common  count  proceeds  upon  the  theory  that,  the 
plaintiff  having  fully  performed  on  his  part,  a  duty  has 
arisen. on  the  part  of  the  defendant  to  pay  the  stipulated 
price,  and  a  new  cause  of  action,  at  the  option  of  the  plain- 
tiff, may  be  based  upon  the  nonperformance  of  this  legal 
duty,  wherein  the  stipulated  price  is  the  quanttim  meruit. 
It  is  useless  to  question  here  whether  this  rule  of  pleading  is 
contemplated  by  the  code  or  logically  consistent  witli  tlic 
principles  of  the  reformed  procedure,  for  it  is  established  by 
the  decisions  that  it  is  allowable  under  the  code.  See  Far- 
ron  V.  Sherwood  (1858),  17  N.  Y.  227;  Hostey  v.  Black 
(1863),  28  K  Y.  438;  Higgins  v.  Newtown,  etc.,  R.  Co. 
(1876),  66  N.  Y,  604;  Kexstetter  v.  Raymond  (185^),  10 
Ind.  199 ;  Brown  v.  Perry  (1860),  14  Ind.  32 ;  Sliilling  v. 
Tompleton  (1879),  66  Ind.  685;  Scott  v.  Congdon  (188C), 
100  Ind.  268;  MUler  v.  EUridge  (1891),  126  Ind.  461; 
Jenney  Electric  Co.  v.  Branliam  (1896),  145  Ind.  314,  30 
L.  R.  A.  395. 

2.  The  motion  of  the  appellants  for  a  new  trial  was 
overruled.  We  will  not  notice  the  matters  as  to  which  tlie 
appellants  have  failed  in  their  briefs  sufficiently  to  comply 
with  the  rules  of  tliis  court  concerning  briefs  of  appellants. 
From  what  we  have  said,  it  is  manifest  that  there  was  no 
error  in  the  refusal  of  the  court  to  instruct  that  there  could 
be  no  recovery  upon  the  complaint  if  the  jury  should  find 
from  tlie  evidence  that  the  contract  for  the  sale  of  the  monu- 
ment was  in  writing. 

3.  It  appears  from  the  answers  to  tlie  interrogatories  that 
the  appellants  had  received  from  the  appellees  the  monu- 
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ment  so  ordered,  and  had  set  it  up  at  the  grave  of  the  de- 
cedent so  named  in  the  order,  and  had  received  payment 
therefor  from  the  administrator  of  the  decedent's  estate. 
The  second  paragraph  of  answer  was  based  upon  the  written 
order.  It  contained  stipulations  that  the  monument  was 
to  be  f .  o.  b.  cars  at  the  quarry  in  Vermont,  and  that  all 
goods  were  to  be  shipped  at  the  owner's  risk,  and  that  the 
appellees  positively  would  not  assume  responsibility  for 
damages  and  delays  in  transit  It  was  claimed  by  the  ap- 
pellants, in  this  answer,  that  there  was  a  crack  in  a  certain 
portion  of  the  monument  which  impaired  its  value;  and 
on  the  trial  the  court  permitted  a  certain  witness,  who 
was  an  expert  stonecutter,  and  who  had  cut  the  stone  in 
qit^estion,  to  state,  in  answer  to  questions  propounded  to 
him  over  objections  of  the  appellants,  various  ways  in 
which  a  crack,  such  as  was  described  in  questions  acldressed 
to  him,  could  be  caused. 

If  there  was^error  in  the  admission  of  such  testimony, 
it  appears  not  to  have  affected  the  appellants  injuriously ; 
for  it  was  specially  found  by  the  jury  that  there  was  not 
any  check  or  crack  in  the  monument  or  any  part  thereof 
at  the  time  it  was  put  on  board  of  cars  in  Vermont,  and 
that  at  the  time  of  the  trial  there  was  not  any  check,  crack 
or  flaw  in  the  monument  that  seriously  affected  its  useful- 
ness or  appearance. 
.  Judgment  affirmed. 


South  Bend  Chilled  Plow  Company  v.  Cissne. 

[No.  4,850.     Filed  May  9,  1905.] 

1.  Pleading. — Complaint. — Negligence. — Master  and  Servant. — Safe 
Place. — A  complaint  by  the  servant  against  his  master  for  damages 
for  personal  ^injuries  on  account  of  negligence  in  failing  to  provide  a 
safe  place  in  which  to  work,  must  show  that  it  was  such  servant's 
duty  to  go  into  or  work  in  such  unsafe  place,    p.  376. 

2.  Same. — Inferences  to  Supply  Material  Facts. — Courts  can  not  draw 
inferences  from  general  allegations  in  a  pleading  in  order  to  supply 
material  facts,    p.  376. 
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3.  I\LEADiyQ.^-Au>kicard  Statement  of  Facta. — Where  a  pleading 
fairly,  though  awkwardly,  states  the  material  facts,  it  will  be  sus- 
tained as  against  a  demurrer,    p.  376. 

4.  Negligence. — Elements  of, — Actionable  negligence  consists  of  three 
elements:  (1)  A  duty  on  the  part  of  defendant  to  protect  piaintiiE 
from  the  injury;  (2)  a  failure  by  defendant  to  perform  that  duty, 
and  (3)  an  injury  to  plaintiff  on  account  of  such  failure,    p.  377. 

6.  Pleading. — Construction  of. — A  pleading  must  be  construed  accord- 
ing to  its  material  and  leading  allegations,  and  from  its  general  scope 
and  tenor,    p.  377. 

6.  Same.  —  Complaint.  —  Safe  Place.  —  Overtaxing  Floor  Space  With 
Manufactured  Products. — A  complaint  by  the  servant  against  his  mas- 
ter for  negligence  in  overtaxing  the  floor  space  of  his  plant  with  the 
manufactured  product  must  show  that  such  a  quantity  of  goods  was 
stored  that,  if  piled  with  ordinary  care,  it  could  reasonably  be  fore- 
seen that  some  injury  would  probably  result  therefrom,    p.  378. 

7.  Same. — Negligence. — Proximate  Cause, — In  a  complaint  for  negli- 
gence such  facts  must  be  averred  as  show  by  way  of  cause  and  eftect 
that  defendant's  negligence  caused  plaintiff's  injuries,    p.  379. 

From  Laporte  Circuit  Court;   John  C.  Richter,  Judge. 

Action  by  Oliver  H.  Cissne  against  'the  South  Bend 
Chilled  Plow  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $3,500,  defendant  appeals*     Reversed. 

Anderson,  Du  Shane  &  Crahill  and  Hubbard  &  Hubbard, 
for  appellant 

Meyer  &  Drummond,  for  appellee. 

Myers,  J. — The  amended  complaint  in  this  action,  as 
stated  by  the  appellee  (plaintiff),  avers:  "The  above- 
named  plaintiff  complains  of  the  above-named  defendant, 
and  says:  That  on  the  21st  day  of  January,  1901,  he 
was  employed  by  said  defenda-nt  in  the  use  of  a  truck 
in  propelling  the  same  from  place  to  place  in  the  factory  of 
said  defendant  in  the  city  of  South  Bend,  Indiana;  that 
said  truck  was  provided  with  screws  and  bolts,  which  said 
screws  and  bolts  said  plaintiff  was  required,  as  a  part  of 
his  employment,  to  keep  tight  in  place;  that^  while  in  the 
use  of  said  truck  aforesaid  in  said  factory  on  said  day,  a 
bolt  on  said  truck  became  loose,   and  said  plaintiff  was 
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then  and  there  engaged  in  his  work  as  aforesaid,  and  was 
preparing  to  fasten  said  bolt  pursuant  to  said  employment; 
that  said  plaintiff  at  said  time  of  said  preparation  to  tighten 
and  fasten  said  bolt  was  at  and  near  a  certain  pile  of 
manufactured  ware,  which  was  the  product  of  said  factory 
and  manufactured  ware  of  said  defendant;  that  said  de- 
fendant at  said  time  and  place  carelessly  and  negligently 
failed  to  provide  a  safe  working  place  for  said  plaintiff  by 
then  and  fhere  carelessly  and  n^ligently  failing  to  provide 
sufficient  space  in  which  to  pile  said  mlEinufactured  ware, 
thus  compelling  the  same  to  be  piled  to  a  great  height; 
that  said  pile  was,  by  reason  of  the  lack  of  space  as  afore- 
said, then  and  there  of  great  height  and  top-heavy,  and 
made  liable  to  topple  over  and  fall  upon  plaintiff  or  any 
other  perscm  while  at  work  in  said  place,  and  was  then 
and  there  n^ligently  caused  to  be  so  piled  and  constructed 
by  the  defendant  Plaintiff  avers  that  the  manner  in  which 
said  manufactured  ware  was  piled  as  aforesaid  was  not 
apparent  to  plaintiff,  and  he  did  not  know  that  said  place 
was  dangerous  and  unsafe,  and  that  said  pile  was  top- 
heavy  and  liable  to  fall  as  aforesaid,  at  the  time  he  was 
at  work  as  aforesaid,  pursuant  to  his  employment;  that 
the  defendant  knew  that  said  place  was  an  unsafe  place  to 
work  and  dangerous  to  the  plaintiff  at  said  time;  that  said 
pile  of  manufactured  ware,  by  reason  of  the  negligence  of 
defendant  as  aforesaid,  in  failing  to  provide  sufficient  space 
and  room  for  its  piling,  was  then  and  there  thrown  and 
precipitated  upon  this  plaintiff,  so  that  said  plaintiff  there- 
by became  seriously  injured  and  hurt,  and  by  reason  of 
defendant's  negligence  as  aforesaid  plaintiff  lost  his  right 
leg,  and  was  compelled  to  have  the  same  amputated,  and 
suffered  great  physical  pain  and  mental  anguish,  and  is 
permanently  injured  and  deformed."  Appellant  demurred 
to  this  complaint  for  want  of  facts,  which  demurrer  was 
by  the  court  overruled,  and  exception  reserved.  Other 
proceedings  were  had  leading  up  to  the  submission  of  this 
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cause  to  a  jury  for  trial.     Finding  and  judgment  for  the 
appellee. 

1.  The  first  question  presented  is :  Does  the  complaint 
state  facts  sufiicient  to  constitute  a  cause  of  action  ?  The 
complaint  proceeds  upon  the  theory  of  an  unsafe  place  to 
work,  made  so  by  lack  of  space  in  which  to  pile  the  manu- 
factured ware  of  appellant  The  complaint  is  fatally  de- 
fective, and  the  demurrer  should  have  been  sustained.  No- 
where in  the  pleading  do  we  find  a  direct  averment  that  in 
the  preparation  appellee  was  making  to  tighten  the  bolt, 
or  in  performing  the  work  of  propelling  the  truck  from 
place  to  place  in  appellant's  factory,  was  he  required  to  go 
near  or  about  the  pile  of  ware  which  fell  and  caused  the 
injury  about  which  he  complaius.  If  the  allegations  of  the 
complaint  were  otherwise  sufficient  to  charge  appellant  with 
not  providing  a  reasonably  safe  place  to  work,  yet,  unless 
it  was  the  duty  of  appellee  and  within  the  scope  of  his 
employment  to  go  into  or  work  in  the  place  made  unsafe  by 
appellant's  negligent  acts,  appellant  would  owe  him  no  duty 
to  protect  him  from  injury  received  at  a  place  he  may  have 
entered  out  of  curiosity,  or  other  reason  best  known  to 
himself. 

2.  The  settled  rules  of  law  prohibit  us  from  drawing 
inferences  or  deductions  from  general  allegations  of  a  plead- 
ing in  order  to  supply  a  material  fact.  We  are  to  deal  only 
with  the  language  employed  by  the  pleader,  and  from  such 
language  such  material  facts  must  be  found  as  will,  under 
the  settled  rules  of  law  governing  cases  of  this  kind,  be 
sufficient  to  make  a  paper  case. 

3.  It  has  been  said  by  this  court  that  in  construing  a 
pleading  the  language  employed  by  the  pleader  is  to  be 
given  **a  reasonable  intendment"  (Morris  v.  Ellis  [1897], 
16  Ind.  App.  679)  ;  that  is  to  say,  when  the  words,  although 
awkwardly  used  by  the  pleader,  fairly  state  the  material 
facts  sufficient  to  constitute  a  good  pleading,  the  pleading 
will  be  upheld,  but  if  the  language  used  requires  the  court 
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to  resort  to  inferences  and  deductions,  and  only  by  the 
drawing  of  such  inferences  and  deductions  can  the  plead- 
ing be  sustained,  it  will  be  held  to  be  insufBcient  on  de- 
murrer. 

In  McElwadne-RicTiards  Co.  v.  Wall  (1902),  159  Ind. 
557,  the  court  said ;  "While  a  court  in  dealing  with  evi- 
dence may  be  justified  in  drawing  inferences  from  certain 
items  of  evidence,  stilt  it  is  not  warranted  in  resorting  to 
inferences  or  deductions  where  the  question  involved  per- 
tains to  the  sufficiency  of  pleading;  for  the  rule  recognized 
at  common  law  and  by  our  code  affirms  that  material  facta 
necessary  to  constitute  a  cause  of  action  must  be  directly 
averred,  and  can  not  be  left  to  depend  upon  or  to  be  shown 
by  mere  recitals  or  inferences.  Avery  v.  Dougherty 
[1885],  102  Ind,  443,  52  Am.  Eep.  680;  Erwin  v.  Central 
Union  Tel  Co,  [1897],  148  Ind.  365,  and  cases  cited. 
A  plaintiff  who  seeks  to  recover  on  the  ground  of  n^li- 
gence,  among  other  things,  is  required  in  his  complaint 
sufficiently  to  allege  actionable  negligence  on  the  part  of  the 
defendant  Baltimore,  etc.,  R.  Co.  v.  Young  [1896],  146 
Ind.  374,  and  cases  cited." 

4.  In  the  case  of  Paris  v.  Iloberg  (1893),  134  Ind.  269, 
39  Am.  St.  261,  the  court  said :  "In  every  case  involving 
actionable  negligence,  there  aite  necessarily  three  elements 
essential  to  its  existence:  (1)  The  existence  of  a  duty  on 
the  part  of  the  defendant  to  protect  the  plaintiff  from  the 
injury  of  which  he  complains;  (2)  a  failure  by  the  de- 
fendant to  perform  that  duty;  and,  (3),  an  injury  to  the 
plaintiff  from  such  failure  of  the  defendant  \ATien  these 
elwnenta  are  brought  together,  they  unitedly  constitute  ac- 
tionable negligence.  The  absence  of  any  one  of  these  ele- 
ments renders  a  complaint  bad  or  the  evidence  insuffi- 
cient" 

5.  It  is  a  settled  rule  of  law  in  this  State  that  a  pleading 
is  to  be  tested  by  the  material  facts  directly  stated,  and, 
in  the  absence  of  such  facts,  the  pleading  can  not  be  upheld 
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by  inferences  drawn  from  the  pleader^s  conclusions.  Davis 
V.  Clements  (1897),  148  Ind.  605,  62  Am.  St  539,  and 
cases  cited ;  Staaidard  Cement  Co,  v.  Minor  (1901),  27  Ind. 
App.  479. 

Appellee  says:  "The  proximate  cause  of  the  injury  was 
the  lack  of  space  in  which  to  pile  the  wheels.  The  high 
pile  and  the  falling  were  a  sequence  to  the  lack  of  space. 
If  the  space  had  been  sufficient,  injury  to  appellee  would 
not  have  occurred."  The  theory  of  a  pleading  is  deter- 
mined by  its  principal  and  leading  allegations,  and  from  its 
general  scope  and  tenor,  and  by  that  theory  alone  it  must 
stand  or  fall  regardless  of  its  sufficiency  upon  some  other 
hypothesis.  Aetna  Powder  Co.  v.  Ilildehrand  (1894),  137 
Ind.  462,  473,  45  Am.  St  194;  Copeland  v.  Summers 
(1894),  138  Ind.  219;  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Corhle  (1895),  140  Ind.  613;  Cleveland,  etc.,  R.  Co.  v. 
Stewart  (1900),  24  Ind.  App.  374;  Pennsylvania  Co.  v. 
Walker  (1902),  29  Ind.  App.  285. 

6.  We  are  not  advised  by  the  complaint  of  the  char- 
acter of  ware  manufactured  by  appellant,  but  it  would 
hardly  be  considered  a  wild  presumption  to  presume  that 
the  space  provided  by  appellant  was  sufficient  to  hold  a 
certain  quantity  of  its  manufactured  ware  without  any 
danger  of  falling  and  thereby  injuring  persons  employed 
thereabouts*  Therefore  it  seems  to  us,  that,  before  the  lack 
of  space  could  be  the  proximate  cause  of  the  injury,  facts 
should  be  averred  showing  such  a  quantity  of  its  ware 
placed  in  said  space  as,  if  piled  with  reasonable  care,  under 
all  the  circumstances  there  existing,  a  person  of  ordinary 
intelligence  ought  to  foresee  the  probable  consequence  of 
what  should  be  shown  to  be  an  overtaxing  of  such  space. 
If  the  space  was  made  insufficient  by  the  negligent  manner 
in  which  the  ware  was  piled,  then  certainly  it  could  not  be 
claimed  that  the  lack  of  space  was  responsible  for  the  in- 
jury, but  on  the  contrary,  the  negligent  piling  of  the  ware 
would  be  the  proximate  cause  of  such  injury. 
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7.  In  cases  like  the  one  under  consideration  it  must 
appear,  from  the  material  facts  directly  averred  in  the 
complaint^  that  there  was  some  connection,  in  the  way  of 
cause  and  effect^  hetween  the  acts  of  negligence  charged  and 
the  injury,  or  that  such  negligent  acts  of  omission  or  com- 
mission on  the  part  of  the  party  chained  resulted  in  the 
injury  complained  of,  and  ■  which  result  was  the  conse- 
quence of  such  negligent  acts.  Lake  Erie,  etc.,  R.  Co.  v. 
Chairman  (1903),  161  Ind.  95;  Pittsburgh,  etc.,  R.  Co.  v. 
Cmm  (1885),  104  Ind.  64;  CoU  Bros.  v.  Wood  (1894),  11 
Ind.  App.  37;  Ahxcmdria  Mimng,  etc.,  Co.  v.  Irish  (1896), 
16  Ind.  App.  634;  Chicago,  etc.,  R.  Co.  v.  Martin  (1903), 
31  Ind.  App.  308. 

Judgment  reversed,  with  instructions  to  permit  appel- 
lee to  amend  his  complaint 


MiLLEB  ET  AL.  V.  StATE,  EX  REL.  PraTHER  ET  AL. 

[No.  5,188.     Filed  May  9,  1905.] 

1.  Pbhtcipal  Ain)  Agent. — Independent  Contractor. — ^A  contractor  for 
certain  public  work,  who  sublets  his  contract  with  an  agreement  that 
his  subcontractor  shall  pay  all  debts  contracted  in  the  construction  of 
the  work  and  that  the  contractor  shall  collect  the  pay  and  retain 
enough  to  pay  such  debts  in  case  such  subcontractor  fails  or  refuses  to 
pay  same,  does  not  thereby  constitute  such  subcontractor  his  agent  for 
the  performance  of  such  w<Mrk,  and  the  debts  contracted  in  such  work 
are  those  of  the  subcontractor,    p.  381. 

2.  GoirrBACTS. — PuhUo  Work, — Chavel  Roads, — Contractor's  Bond. — 
lAahility, — No  action  can  be  maintained  on  a  bond,  given  by  a  con- 
tractor for  the  construction  of  a  gravel  road,  which  provided  that 
such  contractor  should  pay  for  all  labor,  material  and  board  of  labor- 
ers, where  such  contractor  sublet  such  contract  and  the  debts  sued  for 
were  contracted  by  such  subcontractor,    p.  382. 

3.  Frauds,  Statute  or. — Debts  of  Another, — Oral  Promise  to  Pay. — 
No  action  can  be  maintained  on  an  oral  promise  to  pay  the  debts  of 
another,  the  same  being  within  the  statute  of  frauds,    p.  383. 

4.  Sake.  —  Debts  of  Another,  —  What  Are,  —  When  credit  has  been 
given,  not  to  the  defendant,  but  to  another,  and  such  other  person  is 
liable  to  plaintiff,  the  undertaking  of  the  defendant  is  not  original,  and 
to  recover  thereon  it  must  be  in  writing,    p.  383. 
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From  Hamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Will- , 
iam  B.  Prather  and  others,  against  Edmund  J.  Miller  and 
others.    From  a  judgment  for  relators,  defendants  appeal 
Reversed. 

W.  8.  Christian,  Walker  &  Foster  and  0.  H.  Moni- 
gomery,  for  appellants. 

Kittinger  &  Divert  and  Bagot  £  Bagot,  for  appellee; 

Black,  J. — This  was  an  action  upon  a  bond  executed  by 
Miller  &  Kapp,  two  of  the  appellants,  as  principals,  and 
by  the  other  appellants  as  their  sureties^  It  appears  from 
the  complaint  that  under  proceedings  before  the  board  of 
commissioners  of  Madison  county,  commenced  in  1900,  a 
contract  was  let  January  9,  1901,  for  the  construction  of 
Stony  Creek  gravel  road,  in  that  county,  to  Miller  &  Rapp, 
who  filed  with  their  bid  for  such  work  the  bond  in  suit, 
which  was  accepted  and  approved  by  the  bo<ird  of  commis- 
sioners, and  which  was  conditioned,  in  part,  that  the  con- 
tractors should  "promptly  pay  all  debts  incurred  by  them 
in  the  prosecution  of  said  work,  including  labor,  materials 
furnished,  and  for  boarding  the  laborers  thereon." 

It  was  alleged  in  the  complaint  that  the  principals  in  the 
bond  entered  upon  the  construction  and  improvement  of 
the  highway,  and  various  claims  were  stated  on  behalf  of 
the  relators  severally ;  a  number  of  claims  being  for  gravel 
furnished  and  sold  for  such  construction  and  improvement, 
and  which  went  into  and  was  used  therein,  the  value  thereof 
being  stated,  in  an  amount  which  was  due  and  remained 
wholly  unpaid.  Some  of  the  claims  were  for  work  and 
labor  for  said  contractors  in  building  the  road.  One  claim 
was  for  blacksmithing  f<M"  said  contractors  in  shoeing  horses 
that  worked  on  the  road ;  another  claim  was  for  furnishing 
the  contractors  coal  used  in  the  work  upon  the  highway; 
another  was  for  furnishing  an  engine  for  the  contractors^ 
and  doing  work  with  the  engine;  another  was  for  furnish- 
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ing  the  contractors  upon  the  highway  a  pump  for  pumping 
gravel  from  a  gravel  pit;  another  was  for  the  price  of  nails 
and  hardware  sold  the  contractors,  to  be  used  in  the  con- 
struction of  the  highway.  There  was  also  a  claim  for  gro- 
ceries, food  and  necessaries  furnished  by  one  of  the  relators 
for  the  men  who  worked  upon  the  improvement  of  the  high- 
way. It  was  alleged  that  said  contractors  had  ceased  work 
on  the  highway,  and  claimed  and  reported  .that  it  was 
finished;  that  they  had  been  paid  almost  the  entire  con- 
sideration of  their  bid  for  the  work,  but  refused  and  neg- 
lected to  pay  the  relators. 

There  was  an  answer  in  denial,  with  a  second  paragraph 
in  which  it  was  alleged  that,  before  the  performance  of  any 
of  the  labolr  or  the  furnishing  of  any  of  the  material  by  the 
relators,  the  contractors.  Miller  &  Rapp,  duly  contracted 
and  sublet  the  construction  and  improvement  of  the  high- 
way to  one  Samuel  Sullivan,  and  entered  into  a  contract  in 
writing  with  him  for  the  construction  and  improvement 
of  the  highway,  etc,  and  that  afterward  Sullivan,  in  pursu- 
ance of  his  said  contract,  entered  upon  the  construction  of 
the  highway,  and  constructed  it;  and  that  all  the  items  and 
charges  in  the  complaint  mentioned  were  debts  incurred  by 
Sullivan,  as  such  subcontractor,  after  the  making  of  the 
subcontract  There  was  a  reply  in  denial.  Upon  the  trial 
the  court  found  in  favor  of  the  several  relators  in  various 
amounts^  for  which'  judgment  was  rendered  against  the 
appellants,  whose  motion  for  a  new  trial  was  overruled. 

1.  The  contract  of  Miller  &  Rapp  with  Sullivan,  dated 
February  26,  1901,  contained  provisions  that  Miller  & 
Bapp  on  that  date  "sublet  and  contract  the  building  and 
construction  of  the  free  gravel  road  in  question ;  that  Sul- 
livan was  to  build  and  construct  the  road  according  to  the 
plans,^  specifications  and  contract  then  on  file  in  the  office 
of  the  auditor  of  Madison  county,  and  within  the  time 
specified  in  that  contract  Sullivan  agreed  to  execute  a 
bond  in  a  specified  sum  to  Miller  &  Rapp,  for  the  building 
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and  construction  of  the  road^  as  per  contract^  and  for  the 
payment  of  all  dehts  contracted  by  Sullivan  and  his  assigns 
in  building  and  constructing  the  road,  including  work  and 
labor,  material,  board,  "and  the  lika"  It  was  also  agreed 
that  Miller  &  Rapp  were  to  receive  all  estimates  made  on 
the  road  from  time  to  time,  and  were  to  collect  and  pay 
over  to  Sullivan  all  money  due  on  such  estimates  without 
delay,  ^^rovided  that  there  is  no  refusal  or  neglect  to  pay 
any  and  all  outstanding  debts  that  have  been  incurred  in 
the  construction  of  said  road  by  said  Sullivan  or  his  assigns, 
including  work,  labor,  board  of  laborers,  material  furnished 
and  the  like ;"  that,  if  SuUivian  should  refuse  or  neglect  to 
pay  said  debts,  Miller  &  Rapp  were  to  use  such  estimates  in 
the  payment  thereof  until  the  debts  should  be  satisfied,  and 
then  to  pay  over  to  Sullivan  any  balance  due  him  on  such 
estimates. 

It  appears  that  after  Sullivan  had  proceeded  under  his 
contract,  and  had  in  large  part  performed  it,  he  abandoned 
the  work  and  absconded  to  parts  unknown.  The  claims 
upon  which  the  relators  recovered  judgment  were  for  ma- 
terials and  supplies  furnished  to  Sullivan,  and  labor  per- 
formed for  him.  The  credit  tlierefor  was  given  to  Sullivan 
by  the  relators  respectively.  The  debts  created  by  the  fur- 
nishing of  the  supplies  and  the  performance  of  the  labor 
were  the  debts  of  Sullivan,  and  not  of  the  original  con- 
tractors. Under  the  contract  of  Sullivan  with  the  original 
contractors  he  can  not  be  regarded  as  thereby  constituted 
their  agent  with  authority  to  bind  the  original  contractors 
for  the  payment  of  such  claims,  as  seems  to  be  supposed  by 
counsel  for  the  appellee;  and  the  evidence  does  not  show 
that  the  relators  furnished  supplies  and  performed  labor 
for  the  original  contractors  through  Sullivan  acting  or 
claiming  to  act  as  an  agent 

2.  If  there  can  be  any  recovery  in  this  action  upon  the 
claims  of  the  relators,  it  must  be  had  upon  the  bond  of  the 
appellants  on  which  the  action  is  founded ;  and  to  authorize 
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such  recovery  the  claims  must  be  such  as  are  contemplated 
in  that  obligation ;  that  is,  debts  incurred  by  the  principal 
obligors  in  the  prosecution  of  the  work,  including  labor, 
materials  furnished  and  boarding  the  laborers  on  the  work. 
It  was  within  the  authority  of  the  county  commissioners 
to  accept  such  a  bond,  and  we  are  not  advised  of  any  reason 
why  the  obligation  should  be  regarded  as  extending  further 
than  its  own  terms,  which  do  not  include  any  debts  except 
such  as  should  be  incurred  by  the  principal  obligors  them- 
selves. See  Faurote  v.  Siate,  ex  rel  (1887),  110  Ind. 
463;  Fwurote  v.  State,  ex  rel.  (1887),  111  Ind.  73;  Svnnr 
die  V.  State,  ex  rel.  (1896),  16  Ind.  App.  415 ;  Attica,  etc.. 
Works  V.  Johnson  (1902),  29  Ind.  App.  257;  Hines  v. 
Consolidated  Coal,  etc.,  Co.  (1902),  29  Ind.  App.  663. 

3.  One  of  the  original  contractors  introduced  the  sub- 
contractor to  a  number  of  the  relators  separately,  and  had 
conversation  with  them  concerning  the  subcontractor. 
While  it  might  be  concluded  that  these  relators  were  in- 
fluenced in  their  conduct  by  what  was  thus  told  them,  yet 
it  is  manifest  from  the  whole  evidence  that  the  subcon- 
tractor was  their  debtor,  and  was  so  regarded  and  treated. 
There  does  not  appear  to  have  been  any  resorting  to  Uie 
original  contractors,  or  either  of  them,  for  payment,  until 
after  Sullivan  had  absconded,  when  a  number  of  the  re- 
lators severally  called  upon  one  or  the  other  of  the  original 
contractors,  and  consulted  concerning  the  claims  held  by 
them  against  Sullivan.  Of  course,  no  action  could  be 
based  upon  verbal  promises  to  answer  for  the  debt,  default 
or  miscarriage  of  Sullivan,  or  upon  verbal  representations 
concerning  his  character,  conduct,  credit,  ability,  trade  or 
dealings.  The  action  upon  the  bond  procee<ls  upon  tlie 
theory  that  the  debts  due  to  tlie  relators  were  debts,  not  of 
Sullivan,  but  of  the  original  contractors. 

4.  When  the  credit  has  been  given  by  the  plaintiff,  not 
to  the  defendant,  but  to  a  third  person  as  the  purchaser  of 
goods,  or  the  person  for  whom  work  is  done,  the  under- 
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taking,  if  any,  of  the  defendant  is  not  an  original  under- 
taking. If  the  third  person  is  liable  to  the  plaintiff,  this 
alone  deprives  the  defendant's  undertaking  of  the  char- 
acter of  an  original  contract  "If  any  credit  at  all  be 
given  to  the  third  party,  the  defendant's  promise  is  re- 
quired to  be  in  writing  as  collateral.  *  *  *  All  the 
cases  show  that  it  does  not  matter  upon  which  of  the  two 
parties  the  plaintiff  principally  depends  for  payment,  so 
long  as  the  third  party  is  at  all  liable  to  him  to  do  the 
same  thing,  which  the  defendant  has  engaged  to  do." 
Browne,  Stat  of  Frauds  (5th  ed.),  §197,  quoted  in  WiUs 
V.  Ross  (1881),  77  Ind.  1,  4,  40  Am.  Eep.  271.  See, 
also,  Downey  v.  Hitichman  (1865),  25  Ind.  463;  Ellison  v. 
Wi^ehart  (1867),  29  Ind.  32;  Crosby  v.  Jeroloman  (1871), 
37  Ind.  264;  Nading  v.  McGregor  (1890),  121  Ind.  465, 
6  L.  R  A.  686;  Wright  v.  Griffith  (1890),  121  Ind.  478, 
6  L.  K.  A.  639;  Cheesman  v.  Wiggins  (1890),  122  Ind. 
352;  Furst  &  Bradley  Mfg.  Co.  v.  Black  (1887),  111  Ind, 
308;  Board,  etc.  v.  Cincinnaii  Steam  Heating  Co.  (1891), 
128  Ind.  240,  12  L.  R.  A.  502 ;  Johmon  v.  Hoover  (1880), 
72  Ind.  395;  Lane  v.  Mayer  (1896),  15  Ind.  App.  382; 
Newcomb  Bros.,  etc.,  Co.  v.  Emerson  (1897),  17  Ind.  App. 
482;  Hyatt  v.  Bonham  (1898),  19  Ind.  App.  256. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


City  of  Kokomo  v.  Habness. 

[No.  5,310.     Filed  May  10,  1905.1 

.  Municipal  Corporations. — SiaiUm-Honse. — Pruwiera. — Board. — 
Liability, — Statutes. — Where  a  city  governed  by  the  metropolitan  po- 
lice law  (§§3717-3730  Burns  1901,  Acts  1897,  p.  90,  and  amendment. 
Acts  1901,  p.  24)  uses  the  county  jail  for  the  detention  of  its  pris- 
oners, it  thereby  adopts  such  jail  as  its  station-house,  and  where  board 
is  furnished  by  the  county  sheriff  to  persons  arrested  by  such  citj*8 
officers  without  process  and  placed  in  such  jail,  such  city  is  liable  for 
the  boarding  of  such  prisoners  from  the  time  of  such  incarceration 
until  taken  before  the  proper  tribunal  for  trial,     p.  386. 
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2.  MuiaciPAL  Ck)BBOBATiONS. — StaOon-Houae, — 8taiuies. — It  is  the 
duty  of  every  city  governed  by  the  metropolitan  police  law  (S3723 
Boms  1901,  Acts  1897,  p.  90,  §7)  to  provide  a  station-house  for  the 
detention  of  its  prisoners,    p.  388w 

3.  Statutes. —  Imposed  Duty. —  Municipal  CorporaiioM. —  Action  Em 
Contractu. — Demand. — Where  the  statute  (S3723  Bums  1901,  Acto 
1897,  p.  90,  §7)  provides  that  certain  cities  shall  maintain  station- 
hoofies  and  pay  for  the  board  of  its  prisoners,  an  action  may  be  main- 
tained ew  contractu  for  sach  board  and  no  demand  for  payment  is  nec- 
essary,   p.  389. 

From  Howard- Circuit  Court;  /•  F.  Elliott j  Judge. 

Action  by  Lewis  W.  Harness  against  the  City  of  Kokomo, 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  C.  Overton,  for  appellant 
Willits  &  Voorhis,  for  appellee, 

Robinson,  P.  J. — Suit  by  appellee  to  recover,  as  sheriff, 
for  boarding  prisoners  arrested  and  placed  in  the  county 
jail  by  the  police  officers  of  appellant  city.  The  court 
found  the  facts  to  be,  substantially,  that  from  June  1,  1901, 
to  December  31,  1902,  appellee  was  sheriff  and  keeper  of 
the  jail  of  Howard  county,  and  boarded  and  cared  for  all 
prisoners  committed  to  the  jail.  During  this  time  appel- 
lant was  operating  its  police  system  under  the  metropolitan 
police  law,  and,  having  no  station-house  for  keeping  prison- 
ers, committed  all  prisoners  arretted  within  its  corporate 
limits  by  its  officers  for  the  violation  of  city  ordinances  and 
penal  statutes  of  the  State,  committed  within  the  city,  to  the 
care  and  custody  of  appellee,  as  sheriff ;  that  as  such  sheriff 
and  keeper  of  the  county  jail  he  received  such  prisoners,  so 
committed  by  appellant  through  its  police  officers,  and  fur- 
nished them  with  board,  and  all  accommodations  necessary 
to  be  furnished  such  persons  during  the  time  they  were  so 
oommitted  and  detained  by  appellant  prior  to  the  release  of 
such  prisoners  as  were  released  without  trial  and  without 
affidavits  being  filed  against  them,  and  prior  to  the  filing  of 
Vol,  35—25 
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the  aflSdavits  against  such  prisoners  so  detained  where  affi- 
davits and  formal  charges  were  filed  by  appellant  and  its 
officers;  that  he  furnished  a  designated  number  of  meals 
to  prisoner^  so  committed  during  the  time  they  were  so 
detained,  and  that  such  prisoners  were  arrested  within  the 
city  by  appellant's  officers  for  violations  of  penal  statutes 
of  the  State  and  city  ordinances  committed  within  the  city 
limits,  such  meals  having  been  furnished  before  the  filing 
of  formal  charges;  that  appellee  also  furnished  a  desig- 
nated number  of  meals  to  prisoners  so  arrested  for  such 
offenses,  and  so  committed,  from  the  time  of  their  commit- 
ment up  to  the  time  of  their  release  and  discharge  by  appel- 
lant and  its  officers,  no  formal  charges  having  been  filed 
against  such  prisoners ;  that  the  meals  were  worth  a  price 
stated.  The  court  stated  conclusions  of  law  in  appellee's 
favor. 

1.  The  solution  of  the  question  presented  depends  upon 
the  construction  to  be  given  to  the  metropolitan  police  act 
(§§3717-3730  Burns  1901,  Acts  1897,  p.  90,  And  amend- 
ment. Acts  1901,  p.  24)  relating  to  the  appointment  of 
boards  of  metropolitan  police  commissioners  in  cities  of 
10,000  and  not  exceeding  35,000  inhabitants,  section  seven 
of  which  act  (§3723  Bums  1901)  provides:  "It  shall  be 
the  duty  of  the  board  of  aldermen  and  board  of  common 
council  of  such  city  as  shall  have  two  such  boards,  and  of 
the  common  council  of  such  city  where  but  one  of  such 
boards  exist [s],  to  provide,  at  the  expense  of  such  city,  all 
necessary  accommodations  witfiin  such  city  limits,  for  sta- 
tion-houses, to  furnish  the  same,  to  warm  and  light  the  same 
by  day  and  night,  and  to  provide  food  for  any  person  or  per- 
sons detained  in  any  of  said  station-houses,  when  such  food 
is  deemed  necessary  for  such  person  or  persons  by  tlie  officer 
in  charge.  Also,  to  provide  for  payment,  monthly,  of  the 
pay-rolls  of  the  officers,  members,  and  employes  of  such 
board  of  metropolitan  police  commissioners,  upon  the  cer- 
tificate of  the  president  and  secretary  of  such  board  as  to 
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the  correctness  of  the  same ';  also,  for  such  necessary  office 
expenses,  record  books,  stationery,  printing,  telegraphing, 
badges,  dubs,  furniture  for  rooms,  and  for  the  preservation, 
repair,  and  cleaning  of  the  buildings  and  rooms  used  by  the 
commissioners,  for  advertising,  fuel,  light  and  board  of 
prisoners,  it  being  the  intention  and  meaning  of  this  section 
that  the  necessary  expenses  incurred  in  the  execution  of 
criminal  process  for  offenses  charged  by  the  board  of  metro; 
politan  police  commissioners,  to  have  been  committed  in 
such  city,  and  the  maintenance  of  the  police  department 
hereby  created  within  such  city,  shall  be  a  charge  to  such 
city:  Provided,  that  the  tot^l  annual  charge  to  such  city 
for  the  maintenance  of  the  board  of  metropolitan  police 
commissioners,  and  the  police  department,  hereby  created, 
shall  not,  exclusive  of  the  erection  and  maintenance  of  sta- 
tion-houses, city  prisons,  and  other  permanent  buildings, 
the  furnishing  of  tlie  same,  the  warming  and  lighting  of  the 
same  by  day  and  night,  and  providing  the  food  for  any  per- 
son or  persons  detained  in  the  same,  or  tlie  rental  of  any 
building  to  be  used  for  any  of  the  said  purposes,"  exceed  a 
sum  named,  except  upon  certain  conditions  specified. 

The  above  statute  imposes  the  duty  upon  appellant's 
common  council  to  provide  a  station-house,  and  to  provide 
food  for  any  person  detained  therein  when  deemed  neces- 
sary by  the  officer  in  charge.  There  is  notliing  in  the 
statute  to  prevent  the  city  from  renting  a  building  for  such 
purpose,  or  from  using  for  such  purpose  a  building  in 
charge  of  some  one  else.  In  the  case  at  bar  the  appellant 
was  using  the  county  jail  as  its  station-house,  and,  so  far  as 
the  questions  presented  by  this  appeal  are  concerned,  the 
county  jail  was  appellant's  station-house  which  the  statute 
requires.  Appellee  is  not  asking  to  recover  for  boarding 
prisoners  who  have  been  convicted  of  crime  or  of  violating 
a  city  ordinance,  but  for  boarding  persons,  charged  by 
appellant's  police  officers  with  crime  or  the  violation  of  a 
city  ordinance,  from  the  time  they  were  arrested  by  such 
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police  officers  and  placed  in  jail  until  their  discharge  or  con- 
viction upon  a  trial,  or  their  discharge  from  an  abandon- 
ment of  the  prosecution  of  the  charges  against  them.  We 
have  nothing  to  do  in  this  case  with  any  liability  for  board- 
ing and  caring  for  persons  confined  in  jail  after  their  con- 
viction for  some  offense,  or  for  the  violation  of  some  city 
ordinance.    See  Board,  etc.,  v.  Chissom  (1856),  7  Ind  688. 

No  question  is  made  that  any  person  was  committed  to 
the  jail  upon  an  arrest  that  was  not  legally  made  by  appel- 
lant's officers.  It  appears  that  all  the  commitments  were 
made  upon  arrests  without  process  (§3722  Bums  1901, 
Acts  1897,  p.  90,  §6),  and  that  the  time  for  which  the  claim 
for  board  is  made  was  the  period  intervening  between  the 
arrest  and  incarceration  and  the  time  when  the  person  so 
arrested  was  taken  before  the  proper  tribunal.  See  §§1771, 
3510  Bums  1901,  §§1702,  3075  R.  S.  1881;  Boaz  v.  Tate 
(1873),  43  Ind.  60;  Gillett,  Crim.  Law,  §156. 

2.  If  appellant  had  erected  a  station-house  as  required 
by  the  statute,  it  would  have  been  necessary  for  it  to 
place  some  officer  in  charge,  and,  if  persons  were  detained 
in  such  station-house,  it  would  have  been  appellant's  duty 
to  provide  food  for  such  persons,  if  deemed  necessary  by  the 
officer  in  charge.  The  statute  expressly  so  provides.  It  is 
not  optional  with  a  city  operating  under  the  metropolitan 
police  law  whether  it  will  maintain  a  station-house,  but  the 
statute  makes  it  the  duty  of  such  city  to  do  so.  It  is  quite 
true  that  those  living  within  the  corporate  limits  of  a  city 
are  not  differently  interested  in  preserving  peace  and  good 
order  and  preventing  crime  from  those  living  outside  the 
city.  But  if  appellant  had  erected  a  station-house,  as  the^ 
statute  directs,  and  had  placed  it  in  charge  of  an  officer,  and 
such  officer  had  provided  board,  such  as  forms  the  basis  of 
appellee's  claim  in  this  case,  it  is  manifest  that,  under  the 
statute,  appellant  would  be  liable.  The  liability  is  in  no 
way  different  simply  because  the  city  uses  a  building  not  its 
own  for  such  purpose.     The  city  having  used  the  comity 
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jail  in  charge  of  the  sheriff  as  its  station-house,  the  jail 
became  for  that  time  the  city's  station-house,  and  the  sheriff 
the  officer  in  charge.  See  City  of  Alexandria  v.  Board,  etc. 
(1899),  23  Ind.  App.  110. 

3.  Was  a  demand  necessary  before  bringing  suit?  We 
think  not  The  city,  through  its  policemen,  committed 
these  persons  to  jail,  and  in  doing  so  assumed  the  duty  of 
providing  such  food  for  them  as  was  deemed  necessary  by 
the  officer  in  charge.  The  action  is  ex  contractu,  and  rests 
upon  a  plain  legal  obligation  imposed  upon  appellant  by 
statute,  and  is  brought  for  the  purpose  of  enforcing  this 
legal  duty.  What  contract,  if  any,  strictly  speaking,  there 
was  between  appellant  and  appellee  is  defined  by  this  statu- 
tory duty  imposed  upon  appellant,  and,  if  a  contract,  it  was 
a  contract  implied  in  law.  See  9  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  207;  16  Am.  and  Eng.  Ency.  Law  (2d  ed), 
1078;  Hertzog  v.  HeHzog  (1857),  29  Pa.  St  465;  8ceva 
V.  True  (1873),  53  N.  H.  627.  The  statute  having  im- 
posed the  obligation,  it  was  no  less  the  duty  of  appellant  to 
provide  for  the  payment  of  such  board  than  it  was  its  duty 
to  provide  for  the  pay  of  its  patrolmen.  Appellant^  acting 
only  through  its  officers,  knew  when  the  parties  were  com- 
mitted to  the  jail,  and  the  time  they  were  there  detained. 
As  appellant  has  made  the  jail  its  station-house,  appellee 
was  the  officer  in  charge  within  the  meaning  of  the  statute, 
and  it  is  made  its  duty  to  provide  food  for  such  persons 
when  the  person  in  charge  deems  the  same  necessary. 

Judgment  affirmed. 


City  of  Vincennes  v.  Spees. 

[No.  4,712.     Filed  May  10,  1905.] 

1.  PUCADINQ. — Motion  to  Make  Complaint  More  Specific. — Amended 
Complaint  on  File. — A  motion  to  make  the  "complaint"  more  specific 
presents  no  question  on  appeal  where  an  amended  complaint  was 
Afterwards  filed,    p.  393. 

2.  Sams.  —  Demurrer,  —  Nonjoinder  of  Defendant,  —  A  demurrer  for 
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nonjoinder  of  a  defendant,  which  fails  to  show  any  .reason  that  such 
nonjoined  person  is  a  necessary  party,  is  insufficient,    p.  393. 

3.  FLEADtNo. — Demurrer. — Form  of. — A  demurrer  to  the  "complaint*' 
is  sufficient  to  challenge  the  sufficiency  of  the  "amended  complaint" 
where  such  demurrer  was  filed  subsequently  ta  the  filing  of  such 
amended  complaint,    p.  393. 

3a.  Same. — Demurrer  to  Complaint. — Form  of, — A  demurrer  that  "the 
complaint  does  not  state  facts  sufficient  to  conjstitute  a  good  cause  of 
action"  is  sufficient,  "good"  being  treated  as  surplusage,    p.  3d4. 

4.  Bams.— 'Complaint.— Words  and  Phrases.— "Along:'— ''Edge:'— A. 
complaint  alleging  that  an  obstruction  was  "along"  and  on  the  "edge** 
of  a  sidewalk  can  not  be  construed  to  mean  that  such  obstruction  was 
"in"  or  "upon"  such  sidewalk,     pw  394. 

5.  Municipal  Corporations.  —  Lighting  Streets.  —  Failure.  —  NegU- 
gence. — It  is  not  negligence  for  a  municipal '  corporation  to  fail  or 
refuse  to  light  its  streets,  that  being  a  governmental  function,    p.  394. 

G.  Same. — Streets. — Defects. — Care  Required. — A  municipal  corpora- 
tion is  liable  to  persons  injured  through  its  failure  to  exercise  ordi- 
nary care  in  keeping  its  streets  in  a  safe  condition,     p.  304. 

7.  Same. — Streets. — Defects  Along  Side  of. — Care  Required. — It  is  the 
duty  of  a  municipal  corporation  to  erect  barriers  or  otherwise  warn 
travelers  of  excavations  or  other  dangerous  defects  along  and  close  to 
the  edge  of  its  streets,     p.  395. 

8.  Same. — Streets.— Defects  Caused  by  Third  Person. — Duty.— It  is 
the  duty  of  a  municipal  corporation  to  maintain  its  streets  in  a  rea- 
sonably safe  condition,  regardless  of  who  may  cause  defects  therein, 
p.  395. 

9.  Pleading.  —  Defect  Out  of  Street  Proper.  —  How  Alleged.  —  The 
want  of  a  barrier  or  railing  to  protect  travelers  from  running  into 
excavations  or  ponds,  or  against  a  wall,  stones  or  other  dangerous 
obstructions  along  the  line  of  travel  on  a  street,  may  be  alleged  as  a 
defect  in  such  street,     p.  396. 

10.  Same. — Negligence. — Sidetoalk. — Obstruction  Along. — A  complaint 
alleging  that  a  municipal  corporation  permitted  a  "large  stone"  to 
remain  "along  the  sidewalk,  at  the  edge  thereof  ;  that  plaintiff,  pass- 
ing along,  in  the  exercise  of  due  care,  on  a  "very  dark  night"  ran 
against  said  stone,  thereby  greatly  injuring  herself ;  that  there  were 
no  barriers,  guards  or  lights  erected  to  warn  travelers  of  such  danger ; 
that  she  was  ignorant  of  such  defect  and  that  defendant  knew  of  it,  ia 
insufficient,     p.  397. 

From  Gibson  Circuit  Court;   0.  M.  Welbom,  Judge. 

Action  by  Julia  M.  Spees  against  the  City  of  Vincennes, 
From  a  judgment  on  a  verdict  for  plaintiff  for  $1,600,  de- 
fendant appeals.     Reversed. 
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John  Wilhelm,  L.  C.  Embree,  Luther  Benson  and  Emison 
£  Moffett,  for  appellant. 

W.  A.  Ctaiop,  G.  W.  Shaw,  ^Y.  E.  Stilwell  and  Henry 
Kister,  for  appellee. 

Wiley,  J. — ^This  action  originated  in  the  Knox  Circuit 
Court,  and,  on  change  of  venue,  was  tried  in  the  court 
below.  Appellee  was  plaintiff,  and  sued  appellant  to  re- 
cover damages  alleged  to  have  resulted  from  its  negligence. 
The  amended  complaint  is  in  a  single  paragraph,  to  which  a 
demurrer  for  want  of  facts  was  addressed  and  overruled. 
Appellant's  motion  to  require  apix?llee  to  make  her  com- 
plaint more  specific  was  also  overruled.  Trial  by  jury,  re- 
sulting in  a  verdict  in  favor  of  appellee.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  pro- 
nounced upon  tlie  verdict.  The  several  rulings  referred  to 
are  assigned  as  errors. 

In  her  amended  complaint  the  appellee  avers:  "That  the 
defendant  on  said  date  [October  9,  1899],  and  for  a  long 
time  prior  thereto,  carelessly  and  negligently  permitted  and 
suffered  a  lai^  stone,  unguarded  and  unprotected,  to  re- 
main along  the  sidewalk,  at  the  edge  thereof,  on  Seventh 
street,  near  Bamett  street,  and  that  the  same  was  suffered 
and  permitted  so  to  remain  there  by  the  defendant  without 
any  guards,  danger  lights  or  any  other  means  of  notifying 
persons  of  its  presence,  who  were  passing  along  said  street 
in  the  night-time ;  that  said  plaintiff  on  said  date,  and  in 
the  night-time  when  it  was  very  dark,  was  passing  along  tlie 
sidewalk  on  said  Seventh  street  in  a  careful  and  prudent 
manner,  while  the  night  was  very  dark,  and  while  so  pass- 
ing along  she  was  unable  to  see  or  discover  said  obstruc- 
tion aforesaid  on  account  of  the  want  of  guards  or  light  on 
said  street^  and  danger  lights  to  warn  passengers  thereon, 
and  persons  using  safd  street,  of  the  presence  of  said  ob- 
struction. Plaintiff  says  while  she  was  passing  along  said 
street  in  a  careful  and  prudent  manner,  without  any  negli- 
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gence  on  her  part,  she  ran  against  said  obstruction,  and  was 
violently  thrown  to  the  ground,  so  that  she  was  maimed, 
bruised,  wounded  and  lacerated,  and  suffered  great  pain  of 
body  and  mind ;  that  she  ran  against  the  same  because  of 
the  defendant's  negligence  aforesaid,  in  not  having  said 
street  lighted,  not  having  danger-signals  to  show  where  said 
obstruction  was,  and  not  having  the  same  guarded  so  that 
persons  using  the  sidewalk  could  avoid  a  collision  with  said 
obstruction ;  that  the  same  was  permitted,  on  account  of  the 
n^ligence  of  the  defendant,  to  remain  at  the  edge  of  said 
sidewalk,  so  that  persons  using  the  same  in  the  night-time, 
as  was  the  plaintiff  on  this  occasion,  were  likely  to  run 
against  the  same  and  be  injured  on  account  thereof;  and 
that  the  plaintiff  so  sustained  her  injury,  all  on  account  of 
the  negligence  of  the  defendant,  and  without  any  fault  or 
negligence  on  her  part." 

It  is  further  charged  in  the  complaint  that,  by  virtue  of 
an  ordinance  of  said  city,  appellant  should  have  had  said 
street  lighted  by  lights  which  were  provided  for  said  pur- 
pose, but  that  on  the  occasion  of  her  accident  the  same  were 
not  lighted,  and  that  appellant  had  no  danger-signal  placed 
at  said  stone,  or  guard  of  any  kind  to  warn  persons  of  the 
presence  of  the  same,  and  to  avoid  collision  with  it.  The 
complaint  then  describes  minutely  the  injuries  sustained  by 
appellee,  and  concludes  as  follows:  "That  all  of  said  in- 
juries were  inflicted  on  accoimt  of  the  negligence  of  the 
defendant  aforesaid,  which  said  defendant  had  permitted 
and  suffered  said  stone  to  remain  at  the  edge  of  the  side- 
walk, and  so  near  thereto  that  persons  who  were  using  said 
sidewalk  were  likely  to  collide  with  said  stone^  and  that  the 
defendant  was  well  aware  of  its  maintenance,  or  could  have 
been  by  the  exercise  of  diligence  on  its  part,  but  that  the 
plaintiff  had  no  knowledge  whatever  of  its  presence  or  exist- 
ence, and  was  unaware  of  its  being  so  situated,  and  had  no 
knowledge  of  its  existence  whatever." 
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1.  The  first  question  discussed  by  counsel  is  presented 
by  the  action  of  the  court  in  overruling  appellant's  motion 
to  make  the  complaint  more  specific.  The  motion  and  the 
ruling  thereon  are  brought  into  the  record  by  a  bill  of  ex- 
ceptions. The  case  was  tried  upon  the  issue  joined  by  the 
answer  to  the  amended  complaint  There  is  a  motion  in 
the  record,  addressed*  to  the  complaint^  asking  that  it  be 
made  more  specific,  which  motion  was  filed  on  May  14, 
1900.  On  May  17  following,  the  record  shows  that  the 
motion  was  sustained  in  part  and  overruled  in  part,  and 
that  thereupon,  on  the  same  date,  the  appellee  filed  her 
amended  complaint.  So  far  as  the  record  shows,  no  motion 
to  make  the  amended  complaint  more  specific  was  ever 
filed,  and  therefore  the  motion  that  is  in  the  record  does  not 
present  any  question  for  decision. 

2.  On  the  21st  of  May,  1900,  the  appellant  addressed  a 
demurrer  to  the  amended  complaint  upon  two  grounds: 
(1)  That  there  was  a  defect  of  parties  defendant,  in  that  the 
Citizens  Light  Company  of  Vincennes  was  a  necessary 
party,  and  should  have  been  joined;  (2)  that  "the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  good  cause 
of  action."  This  demurrer  was  overruled.  There  is  no 
merit  in  the  first  ground  of  demurrer,  for  there  is  no  show- 
ing of  any  character  that  the  Citizens  Light  Company  of 
Vincennes  was  a  necessary  party. 

3.  It  is  urged  on  behalf  of  counsel  for  appellee  that  the 
second  ground  of  demurrer  is  not  well  taken,  and  does  not 
present  any  question  for  review,  because  it  is  not  in  harmony 
with  the  provision  of  the  statute.  They  urge  that  ihe  aver- 
ment that  "the  complaint  does  not  state  facts  sufiicient  to 
constitute  a  good  cause  of  action"  is  not  equivalent  to  the 
averment  tliat  it  "does  not  state  sufiicient  facts  to  constitute 
a  cause  of  action."  Technically,  so  far  as  the  demurrer 
itself  is  concerned,  it  does  not  show  upon  its  face  tliat  it  was 
addressed  to  the  amended  complaint,  but,  as  it  was  filed  sub- 
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sequently  to  the  filing  of  the  amended  complaint,  we  think 
it  is  suflScient, 

3a.  The  objection  urged  tx>  the  form  of  the  demurrer 
is  highly  technical,  and  not  well  taken.  If  a  demurrer 
uses  language  equivalent  to  that  of  the  statute,  it  is  suffi- 
cient. Leach  v.  Adams  (1899),  21  Ind.  App.  547;  Ross 
V.  Menefee  (1890),  125  Ind.  432.  Here  the  demurrer 
^is  within  the  rule  stated.  The  exact  language  of  the  statute 
is  employed,  and  the  word  "good,"  as  used,  will  not  destroy 
the  force  of  the  pleading,  hut  will  be  treated  as  surplusage. 

4.  Under  the  averments  of  the  complaint^  it  can  not  be 
said  that  the  stone  described  was  in  or  upon  the  sidewalk, 
and  hence  in  that  sense  was  not  an  obstruction.  The  words 
"along"  and  "edge,"  referring  to  the  sidewalk,  are  relative 
terms,  and  do  not,  \^ith  any  definiteness,  describe  the  loca- 
tion of  the  stone.  The  words  used,  and  the  connection  in 
which  they  are  used,  will  not  bear  the  construction  that  they 
convey  the  thought  that  the  stone  was  in  or  upon  the  side- 
walk.    Of  this  we  are  clear. 

5.  If  the  complaint  is  sufficient  to  withstand  the  demur- 
rer, it  must  be  upon  the  ground  that  the  stone  was  such  a 
dangerous  obstruction  and  in  such  close  proximity  to  the 
sidewalk  that  it  was  the  duty  of  the  city,  in  the  exercise  of 
reasonable  care,  and  for  the  protection  of  travelers,  to  erect 
a  suitable  barrier,  and  maintain  a  light  at  night,  so  that  its 
dangers  might  be  avoided.  Negligence  can  not  be  imputed 
\o  a  city  for  a  failure  to  light  its  streets,  for  that  is  a  govern- 
mental function,  and  for  such  failure  it  is  not  liable.  City 
of  Yincennes  v.  Thuis  (1902),  28  Ind.  App.  523,  and 
authorities  there  cited. 

6.  Cities  are  not  insurers  of  the  safety  of  their  streets 
and  alleys.  They  have  performed  the  full  measure  of  their 
duty  in  this  regard  when  they  have  made  them  reasonably 
safe,  and  kept  them  in  a  reasonably  safe  condition  for  per- 
sons traveling  in  the  usual  modes  by  day  and  by  night,  and 
while  such  travelers  are  exercising  ordinary  care.     Elliott, 


'  NOVEMBER  TERM,  1904.  395 

City  of  Vincenne^  v.  Spees— 35  Ind.  App.  389. 

Roads  and  Sts.  (2d  ed.),  §615;  City  of  Indianapolis  v. 
Cook  (1884),  99  Ind.  10;  Toim  of  Kmghtstovm  v.  Mti^- 
grove  (1888),  116  Ind.  121,  9  Am.  Si  827;  Tovm  of  Oos- 
port  y.  Evans  (1887),  112  Ind.  133,  2  Am.  St  164. 

7.  This  duty  extends  not  only  to  the  traveled  way  of 
streets  and  alleys,  but  to  adjacent  conditions.  Ordinarily 
fences  or  barriers  are  not  required  along  highways  to  pre- 
vent travelers  from  straying  out  of  their  limits,  but  if  there 
are  excavations  or  other  dangerous  defects  or  obstructions 
close  to  the  way,  the  city  or  local  authorities  are  required  to 
erect  barriers  or  take  other  proper  precautions  to  warn  trav- 
elers of  the  danger.  Elliott,  Roads  and  Sts.  (2d  ed.),  §619 ; 
Woods  V.  Inhabitants  of  Groton  (1873),  111  Mass.  357; 
Ealpin.  v.  City  of  Kansas  (1882),  76  Mo.  335;  City  of 
Delphi  V.  Lowery  (1881),  74  Ind.  520,  39  Am.  Rep.  98; 
City  of  PoHland  v.  Taylor  (1890),  125  Ind.  522 ;  Higgvns 
Y.  City  of  Boslm  (1889),  148  Mass.  484,  20  K  E.  105. 

Another  rule  which  seems  to  be  well  fortified  by  the 
authorities  is  that,  wherever  railings  or  barriers  are  neces- 
sary for  the  safety  of  travelers,  it  is  negligence  in  the 
municipality  to  fail  to  construct  and  maintain  them.  Elliott, 
Roads  and  Sts.  (2d  ed.),  §618 ;  Orme  v.  City  of  Richmond 
(1884),  79  Va.  86;  Olson  v.  City  of  Chippewa  Falls 
(1888),  71  Wis.  558,  37  K  W.  575 ;  Borough  of  Pittston  v. 
HaH  (1879),  89  Pa.  St.  389. 

8.  The  rules  above  stated  are  applicable  whether  the  city 
caused  iJhe  obs'truction,  or  whether  it  was  caused  by  a  third 
person ;  provided  it  had  notice,  either  actual  or  constructive. 
It  is  as  much  the  duty  of  a  municipality  to  cause  tlie  removal 
of  an  obstruction  to  the  public  highway,  or  to  guard  against 
it,  where  it  has  been  placed  there  by  a  third  person,  as  it  is  if 
placed  there  by  the  city.  If  the  obstruction  is  at  the  margin 
of  the  traveled  way,  it  must  not  be  such  as  to  be  either  a  trap 
or  a  snare.  Arey  v.  City  of  Newton  (1880),  148  Mass.  598, 
20  K  E.  327,  12  Am.  St  604;    Hinckley  v.  Somerset 


396        APPELLATE  COURT  OF  INDIANA, 

City  of  Vincennes  v.  SpeeB--^5  Ind.  App.  388. 

(1887),  145  Mass,  326,  14  N.  E.  166;  City  of  Wellington 
V.  Gregson  (1883),  31  Kan.  99,  1  Pac.  253,  47  iVm.  Eep. 
482. 

9,  In  the  case  of  Davis  v.  Hill  (1860),  41  N.  H.  329, 
the  court  said :  "It  seems  entirely  clear,  upon  the  authori- 
ties, that  the  want  of  a  sufficient  railing,  barrier,  and  protec- 
tion, to  prevent  travelers  passing  upon  a  highway  from  run- 
ning into  some  dangerous  excavation  or  pond,  or  against  a 
wall,  stones,  or  other  dangerous  obstruction,  without  the 
limits  of  the  road  but  in  the  general  direction  of  the  travel 
thereon,  may  properly  be  alleged  as  a  defect  in  the  highway 
itself." 

In  the  case  of  Higert  v.  City  of  Greencastle  (1873),  43 
Ind.  574,  the  Supreme  Court^  at  page  597,  quote  approv- 
ingly the  paragraph  just  quoted  from  Davis  v.  Hillj  supra. 
See,  also,  Willey  v.  Portsmouth  (1857),  35  N.  H.  303; 
Coggswell  v.  Inhabitants  of  Lexington  (1849),  4  Gush.  307 ; 
Hayden  v.  Inhabitants  of  Attleborough  (1856),  7  Gray 
338;  Jones  v.  Inhabitants  of  Waltham  (1849),  4  Gush. 
299,  50  Am.  Dec.  783 ;  Palmer  v.  Inhabitants  of  Andover 
(1849),  2  Gush.  600. 

In  the  case  of  Bunch  v.  Town  of  Edenton  (1884),  90  N. 
G.  431,  it  was  said :  "The  side  of  a  street  is  a  material  part 
of  it,  and  must  be  kept  free  from  danger,  however  the  same 
may  arise,  as  well  as  other  portions  of  the  street.  Pits  and 
other  dangerous  places  immediately  adjoining  it  and  near  to 
it  make  it  perilous,  and  such  places  are  nuisances*  When 
these  are  permitted  to  exist  and  the  streets  are  not  properly 
protected  against  them,  the  latter  are  not  in  reasonable  re- 
pair." 

In  the  case  of  the  City  of  Aurora  v.  Colshire  (1€77),  55 
Ind.  484,  the  city  was  held  liable  for  an  injury  resulting  to 
the  appellee  by  falling  over  a  wall  erected  on  private 
property.  In  that  case  the  city  was  held  liable  for  its 
failure  to  guard  the  dangerous  condition  by  a  railing. 
The  conditions  created  a  pitfall,  but  the  decision  did  not  rest 
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upon  the  sufficiency  of  the  complaint^  but  upon  the  facts 
proved. 

In  the  case  of  the  City  of  Delphi  v.  Lowery,  supra,  it  was 
held 'that  where  there  is  a  dangerous  place  in  or  near  the 
usual  traveled  part  of  the  street  of  the  city,  the  municipal 
authorities  must  use  ordinary  care  to  protect  from  injury 
persons  who  make  lawful  use  of  such  street  in  a  reasonably 
prudent  manner ;  and  such  duty  is  not  fully  discharged  by 
making  the  traveled  part  of  the  street  safe,  but  such  meas- 
ures as  ordinary  prudence  requires  must  be  taken  to  prevent 
persons  using  ordinary  care  from  falling  into  dangerous 
places  along  the  sides,  or  in  close  proximity  thereto. 

In  the  case  of  Drew  v.  Town  of  Sutton  (1882),  55  Vt 
586, 45  Am.  Eep.  644,  the  court  said :  "If  a  railing  is  lack- 
ing where  one  is  necessary  to  the  safety  of  travelers,  the 
traveled  way  itself  is  thereby  rendered  unsafe  and  out  of 
repair.  And  it  makes  no  difference  whether  this  necessity 
for  a  railing  is  created  by  the  condition  of  things  within  the 
limits  of  the  way  or  without  the  limits,  but  in  dangerous 
proximity  to  the  way.  In  either  case  the  question  is :  Does 
the  safety  of  the  traveler  require  a  railing?  Is  the  road 
reasonably  safe  and  sufficient  without  one  ?" 

There  are  many  other  cases  that  might  be  cited,  which  are 
in  line  with  those  to  which  we  have  referred,  but  we  do  not 
deem  it  necessary  to  do  so. 

10.  The  complaint  describes  the  obstruction  over  which 
the  appellee  fell  as  a  "large  stone" ;  that  it  was  unguarded 
and  unprotected ;  that  it  was  "along  the  sidewalk,  at  the 
edge  thereof;"  that  appellee  was  passing  along  the  sidewalk, 
using  ordinary  care  and  prudence;  that  it  was  dark,  and 
she  could  not  see ;  that  she  did  not  know  the  stone  was  there ; 
that  appellant  had  suffered  it  to  remain  there  for  a  "long 
time  prior**  to  the  accident;  that  appellant  knew  of  its 
maintenance,  or  could  have  known  of  it  by  the  exercise  of 
diligence ;  and  that  by  reason  of  said  obstruction  and  want 
of  guards  or  warnings,  she  was  injured. 


398   APPELLATE  COURT  OF  INDIANA, 

.  City  of  ViQcenoes  v,  Spees — 35  Ind.  App.  389. 

'  As  appellant  was  not  bound  to  light  its  streets,  the  insuf- 
ficiency of  the  complaint  must  l)e  determined  by  its  aver- 
ment descriptive  of  the  stone  over  which  appellee  fell.  As 
shown  by  the  complaint,  the  stone  was  not  upon  or  in  the 
sidewalk  ugon  which  appellee  was  traveling,  and,  if  it  was  a 
dangerous  obstruction,  it  must  be  shown  to  have  been  dan- 
gerous by  the  description  and  location  given  of  it  It  is 
clearly  evident  from  the  complaint  itself  that  if  appellee  had 
remained  in  or  upon  the  sidewalk  she  would  not  have  been 
injured.  We  do  not  conceive  it  to  be  the  duty  of  a  city  to 
erect  guards  or  barriers  against  every  and  all  dangers  con- 
tiguous to  the  traveled  way  of  its  streets  or  sidewalks.  This 
would  be  both  impossible  and  impracticable.  The  munici- 
pality is  only  required  to  make  such  ways  reasonably  safe  for 
travel.  • 

The  modem  mode  of  improving  streets  is  well  understood. 
The  sidewalk  is  generally  elevated  above  the  outer  edge  of 
the  street,  and  the  line  of  demarcation  is  designated  by  what 
is  usually  known  as  the  "curb,"  which  is  on  a  level  with  the 
sidewalk.  The  distance  from  the  top  of  the  curb  to  the 
street  surface  varies,  but  is  seldom  less  than  from  six  to  eight 
inches.  It  also  often  occurs  that  between  the  sidewalk  and 
the  adjacent  property,  marking  the  property  line,  copings 
are  erected.  These  conditions  are  not  free  from  dangers,  for 
travelers,  in  the  dark,  are  liable  to  wander  from  the  sidewalk 
to  the  street,  over  the  "curb,"  or  stumble  against  the  coping, 
and  be  injured.  Such  conditions  would  not  render  a  city 
liable  for  damages,  where  injuries  resulted  therefrom. 

The  stone  over  which  appellee  fell  is  described  as  a 
"large"  one.  It  does  not  appear  from  the  complaint 
whether  it  was  on  the  outside  or  inside  of  the  sidewalk,  and 
we  can  not  look  to  the  evidence,  in  this  connection,  to  deter- 
mine that  question.  It  was  "along  the  sidewalk,  at  the  edge 
thereof,"  and  it  is  immaterial  which  side  it  was  on.  The 
word  "large,"  as  here  used,  like  "along"  and  "edge,"  is  a 
relative  term.     It  does  not  indicate  the  size  or  character  of 
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the  stone,  except  in  a  comparative  sense.  A  cobble-stone 
would  be  large  as  compared  to  a  pebble.  If  two  houses  are 
described,  one  large  and  the  other  small,  no  conception  of 
iheir  comparative  sizes  is  conveyed,  for  the  height,  breadth 
and  length  of  either  could  not  be  ascertained  from  the  de- 
scription. Some  men  are  designated  as  "large,"  while 
others  are  spoken  of  as  "small,"  but^  unless  we  can  see  them, 
we  have  no  well-defined  idea  or  understanding  as  to  how 
large  or  how  small  they  are.  An  unusually  large  man  or 
horse,  seen  upon  streets,  would  naturally  attract  attention, 
while  if  they  were  of  ordinary  size  they  would  pass  unno- 
ticed. And  so,  from  the  description  of  the  stone  as  given  in 
the  complaint,  we  have  no  conception  of  its  size.  We  can 
not  say  that  it  was  dangerous  to  travelers  using  the  sidewalk 
in  the  ordinary  way.  True,  it  is  averred,  in  substance,  that 
it  was  the  duty  of  the  city  to  guard  against  danger  by  erect- 
ing barriers  and  lighting  the  same  with  a  danger-signal. 
This  averment  of  the  complaint  seems  to  us  to  be  more  of  a 
conclusion  than  the  statement  of  a  fact  It  is  the  duty  of  a 
city  to  erect  barriers,  railings,  etc,  to  guard  against  obstruc- 
tions, pitfalls,  etc.,  in  streets,  or  adjacent  thereto,  only  when 
it  becomes  necessary,  from  the  nature  and  character  of  them, 
to  protect  travelers  from  dangers  incident  thereto.  These 
conditions  must  be  first  made  to  appear,  before  that  duty 
attaches. 

Let  us  here  note  the  language  of  the  complaint:  "That 
she  ran  against  the  same  [the  stone]  because  of  the  defend- 
ant's negligence  *  *  *  in  not  having  said  street  light- 
ed, nor  having  danger-signals  to  show  where  said  obstruction 
was,  and  not  having  the  same  guarded  so  that  persons  using 
the  sidewalk  could  avoid  a  collision  with  said  obstruction." 
If  appellee  has  not  shown  a  condition  requiring  appellant  to 
erect  barriers  and  maintain  danger-signals,  tlien  her  com- 
plaint does  not  state  a  cause  of  action.  The  conditions 
shown  by  the  complaint  are:  (1)  A  "large"  stone  "along 
the  sidewalk,  at  the  edge  thereof;"  (2)  a  failure  to  light 
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the  streets  as  required  by  ordinance;  and  (3)  its  failure  to 
erect  a  barrier  and  guard  it  with  a  danger-signal.  A  city  is 
not  required  to  make  its  streets  and  sidewalks  absolutely 
safe,  for,  if  this  were  true,  it  would  become  an  insurer  of  the 
safety  of  travelers  thereon,  and  such  a  burden  the  law  does 
not  enjoin. 

We  are  confronted  with  these  questions :  What  was  ap- 
pellant's duty  with  respect  to  this  stone  ?  Did  it  constitute 
a  defect  in  the  sidewalk  ?  Did  its  presence,  as  described  by 
the  complaint^  render  the  walk  unsafe  for  travel  in  the  ordi- 
nary modes  ?  We  do  not  conceive  it  to  be  the  duty  of  a  city 
to  erect  railings  or  barriers  to  prevent  travelers  from  wan- 
dering off  its  sidewalks,  unless  it  is  apparent  that  injury 
would  result  City  of  HanmbcU  v.  Campbell  (1898),  86 
Fed.  297,  30  C.  C.  A.  63;  2  Dillon,  Mun.  Corp.  (4th  ed.), 
§1005;  Chapman  v.  Cook  (1872),  10  R  L  304,  14  Am. 
Rep.  686;  Spaa-hawJe  v.  City  of  Salem  (1861),  1  Allen  30, 
79  Am.  Dec.  700;  Adorns  v.  InJvabitants  of  Natick  (1866), 
13  Allen  429. 

A  traveler  in  the  dark  may  chance  to  wander  off  of  a  per^ 
fectly  constructed  and  safe  sidewalk  onto  the  street,  and,  in 
doing  so,  unexpectedly  step  therefrom  to  the  street  surface, 
which  may  be  six  inches  or  more  below,  as  indicated  by  the 
curb,  and  be  injured,  yet  it  could  not  be  successfully  main- 
tained that  the  city  would  be  liable.  He  might  also  strike 
his  foot  against  a  natural  elevation  of  the  adjacent  lot,  of 
two  or  three  inches  or  more,  and  thus  be  thrown  to  the  earth 
and  injured,  and  yet  in  such  event  a  city  would  not  be  liable. 
These  are  dangers  that  are  not  reasonably-anticipated,  and 
can  not  be  guarded  against. 

Judge  Dillon  correctly  states  the  measure  of  a  city's  duty 
in  this  regard  as  follows:  "A  municipal  corporation  is  not 
an  insurer  against  accidents  upon  tlie  streets  and  sidewalks. 
Nor  is  every  defect  therein,  though  it  may  cause  the  injury 
sued  for,  actionable.  It  is  sufficient,  we  think,  if  the  streets 
(which  include  sidewalks  and  bridges  thereon)  are  in  a  rea- 
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sonably  safe  condition  for  travel  in  the  ordinary  modes,  by 
night  as  well  as  by  day ;  and  whether  they  are  so  or  not  is  a 
practical  question,  to  be  determined  in  each  case  by  its  par- 
ticular circumstances."  2  Dillon,  Mun,  Corp.  (4th  ed.), 
§1019. 

In  harmony  with  the  rule  declared  by  Judge  Dillon,  be- 
fore a  plaintiff  can  recover  against  a  municipal  corporation 
for  injuries  sustained  by  defective  streets  or  sidewalks,  his 
complaint  must  show  that  such  street  or  sidewalk  was  not  in 
a  reasonably  safe  condition  for  travel  in  the  ordinary  modes 
by  night  as  well  as  by  day.  Such  facts  must  be  pleaded  as 
will  enable  the  court  to  say  as  a  matter  of  law,  as  applied  to 
the  facts,  that  they  constitute  actionable  negligence.  It  is 
not  sufficient  to  show  that  injury  resulted. 

The  duty  to  erect  barriers  or  railings  is  not  an  absolute 
one.  As  Judge  Dillon  says :  "Thus  towns  are  not  neces- 
sarily bound  to  fence  or  to  erect  barriers  to  prevent  travelers 
from  getting  outside  ^f  the  road  or  way.  A  municipal  cor- 
poration may  determine  for  itself  to  what  extent  it  will 
guard  against  mere  possible  accidents,  and,  if  it  be  not  guilty 
of  negligence,  the  judicial  tribunals  are  not  to  say  it  shall 
suffer  in  damages  for  not  giving  to  the  public  more  complete 
protection,  since  that  would  practically  take  the  administra- 
tion of  municipal  affairs  out  of  the  hands  to  which  it  has 
been  intrusted  by  law."  2  Dillon,  Mun.  Corp. '(4th  ed.), 
§1006. 

In  Marshall  v.  Inhabitanis  of  Ipswich  (1872),  110  Mass. 
522,  it  was  said :  "It  is  well  settled  that  towns  are  under 
no  obligation  to  light  the  highways,  or  to  erect  railings  for 
the  mere  purpose  of  preventing  travelers  from  straying  from 
the  traveled  path.  *  *  *  The  purpose  of  such  railings  is  to 
make  the  way  itself  safe  and  proper  for  use.  They  arc  re- 
quired in  the  case  of  bridges,  embankments  or  causeways, 
and  generally  where  excavations,  deep  water,  etc.,  are  so 
near  to  the  line  of  public  travel  as  to  expose  travelers  to 
Vol.  36—26 
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unusual  hazards.  *  *  *  But  we  do  not  understand 
that  the  fact  that  land  'immediately  contiguous  to  the  high- 
way  is  uneven,  or  rocky,  in  a  condition  unsuited  to  be  trav- 
eled upon,  or  encumbered  with  objects  which  if  in  the  high- 
way would  be  impediments  or  defects,  is  sufficient  of  itself 
to  make  it  the  duty  of  a  to^vn  to  set  up  a  railing  by  the  road- 
side." 

In  Hubbellv.  City  of  Yonkers  (1887),  104  N.  Y.  434, 10 
N.  E.  868,  58  Am.  Rep.  522,  the  court  said :  "That  which 
never  happened  before,  and  which  in  its  character  is  such  as 
not  naturally  to  occur  to  prudent  men  to  guard  against  its 
happening  at  all,  can  not,  when  in  the  course  of  years  it  does 
happen,  furnish  good  ground  for  a  charge  of  negligence  in 
not  foreseeing  its  possible  happening  and  guarding  against 
that  remote  contingency.*^  This  language  is  applicable  to 
the  facts  here  pleaded. 

Appellee,  as  shown  by  her  complaint,  ran  against  the  stone 
because  it  was  so  dark  she  could  not  follow  the  walk.  Ap- 
pellant was  not  responsible  for  the  darkness,  and  as  we  have 
,  seen  it  was  not  negligence  for  it  to  fail  to  light  its  streets. 
If  she  had  remained  on  the  sidewalk  she  would  not  have 
been  injured. 

So  far  as  the  complaint  goes,  we  can  not  say,  as  a  matter 
of  law,  that  appellant  was  required  to  erect  a  barrier  to  pre- 
vent travelers  on  the  sidewalk  from  coming  in  contact  with 
it  Neither  can  we  say  the  stone,  as  described,  constituted 
a  defect  in  the  sidewalk;  nor  that  its  presence  "along  the 
sidewalk  at  the  edge  thereof*  rendered  the  walk  unsafe  for 
travel  in  the  ordinary  modes.  A  stone^  such  as  is  described 
in  the  complaint^  would  not  attract  the  attention  of  the  city's 
officers  to  it,  nor  suggest  to  them  or  to  any  one 
else  that  it  was  dangerous  and  should  be  guarded.  So  far 
as  the  complaint  goes,  the  appearance  of  the  stone  was  not 
unusual,  and  would  not  suggest  to  the  mind  of  an  ordinarily 
prudent  person  that  it  was  a  menace  or  hazard  to  a  foot 
traveler  using  the  sidewalk  in  the  "ordinary  modes"   of 
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travel.  The  same  accident  might  have  happened  to  appellee 
if  she  had  wandered  from  the  walk  and  struck  her  foot 
against  a  brick  or  rubbish  or  a  peg,  and  thus  been  thrown  to 
the  ground. 

While  a  city  is  charged  with  the  duty  of  making  its  streets 
and  sidewalks  reasonably  safe  for  travel,  it  is  not  required 
to  guard  against  every  possibility  of  danger  incident  to  their 
use.  Nor  is  every  defect  in  a  street  or  sidewalk,  though  it 
may  cause  injury,  actionable. 

Under  the  facts  here  pleaded,  to  hold  that  they  state 
actionable  negligence,  and  constitute  a  cause  of  action,  would 
be  placing  a  burden  upon  appellant  and  all  other  municipali- 
ties which  the  law  does  not  authorize. 

The  judgment  is  reversed,  and  the  trial  court  is  directed 
to  sustain  appellant's  demurrer  to  the  amended  complaints 

Comstock,  C.  J.,  Robinson,  P.  J.,  and  Myers,  J.,  concur. 
Roby  and  Black,  J  J.,  absent 


Baltimore  &  Ohio  Southwestern^  Railroad 
Company  v.  Clapp,  Administrator. 

[No.  5,229.     Filed  May  11,  1905.] 

1.  PLEADiifG. —  Complaint. —  Railroads, —  Carriers, —  Putting  Off  Pas- 
senger at  Dangerous  Place, — A  complaint  against  a  railroad  company 
for  negligence  in  putting  off  a  passenger  at  a  dangerous  place  is  not 
open  to  the  objection  that  it  failed  to  show  that  such  passenger  was 
ignorant  of  such  condition,  where  it  further  avers  that  such  passenger 
did  not  know  of  such  danger  until  his  injury  occurred,     p.  40G.      • 

2.  Railboads. — Servant  Riding  Free  to  His  Work  on  Passenger-Train. 
— Fellow  Servant. — A  railroad  employe  riding  free  to  and  from  his 
work,  on  ai  passenger-train,  is  a  fellow  servant  of  those  engaged  in 
operating  such  train,     p.  406. 

3.  PLKADmo. — Complaint, — Railroads, — Passengers, — Employe. —  Free 
Pass. — ^A  complaint  alleging  that  a  railroad  company  by  contract 
with  its  servant  carried  such  servant  on  its  passenger- trains  to  and 
from  his  work  free  as  a  passenger  thereon  is  sufficient  to  show  the 
relation  of  passenger' and  carrier,     p.  407. 

4.  Same. — Complaint. — Employers*  TAahilUy  Aet. — Railroads. — Negli- 
gence.— A  complaint  against  a  railroad  company  which  alleges  that  by 
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reafion  of  the  negligence  of  the  engineer  and  conductor  an  employe 
was  put  off  at  a  dangerous  place,  without  warning,  and  by  reason 
thereof  he  was  killed,  states  a  cause  of  action  under  the  employers' 
liability  act  (§7083  Burns  1901,  Acts  1893,  p.  294,  81).  p.  408. 
6.  Trial. — Interrogatories  to  Jury, — Railroads. — Master  and  Servant. 
— Contributory  Negligence, — Where  the  answers  to  interrogatories,  in 
a  suit  against  a  railroad  company  for  negligence,  show :  That  such 
company  carried  the  decedent,  its  servant,  free,  and  not  as  a  passen- 
ger, to  the  place  of  his  work;  that  it  stopped  the  train  for  him  to 
alight;  that  it  cautioned  him  against  the  danger  of  another  train, 
then  due  and  approaching  from  the  opposite  direction,  and  that  re- 
gardless of  such  warning  he  attempted  to  cross  the  track  of  such 
approaching  train,  when  he  was  instantly  killed,  such  facts  conclu- 
sively establish  decedent's  contributory  negligence,    p.  408. 

From  Dearborn  Circuit  Court;  George  E.  Domney, 
Judge. 

Action  by  John  W.  Clapp,  as  administrator  of  the  estate 
of  Dean  C.  Clapp,  deceased,  against  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed.  i 

Edward  Bwrton,  McMvllen  &  McMullen  and  Jewett  & 
Jewett,  for  appellant 

George  H.  Voigt  and  Roberts  <&  Johnston,  for  appellee. 

CoMSTocK,  C.  J. — This  action  was  commenced  in  tlie 
Clark  Circuit  Court  by  appellee  to  recover  damages  alleged 
to  have  been  sustained  on  account  of  the  death  of  Dean  C. 
Clqpp,  February  23,  1901.  The  accident  in  which  appel- 
lee's intestate  lost  his  life  occurred  in  Dearborn  countv,  and 
upon  application  of  appellant  and  consent  of  parties  the 
venue  was  changed  to  Dearborn  Circuit  Court,  where  it  was 
tried. 

The  complaint  was  in  three  paragraphs  designated  as  the 
first,  second  and  third  paragraphs  of  amended  ^complaint 
The  first  paragraph  alleged  that  deceased  was  in  the  service 
of  appellant  as  a  telegraph  operator  at  a  signal-station ;  that 
under  his  contract  of  employment  appellant  undertook  to 
carry  deceased  each  day,  on  its  regular  passenger-train,  free 
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of  charge,  as  a  passenger,  from  the  city  of  Aurora  to  his 
place  of  employment;  that  on  the  day  of  his  death  he  was 
carried  as  a  passenger  from  Aurora  to  the  signal-station, 
located  on  the  south  side  of  a  line  of  double  tracks,  which 
ran  east  and  west ;  that  the  train  on  which  the  deceased  trav- 
eled ran  on  the  north  one  of  the  double  tracks,  and  reached 
said  signal-station  after  dark,  during  a  snowstorm  and 
twenty  minutes  behind  time,  and  at  a  time  when  another 
train  was  due  to  pass  in  the  opposite  direction  on  the  south 
one  of  the  double  tracks,  which  circumstances  made  it  a  dan- 
gerous place  for  the  deceased  to  alight;  that  the  appellant 
negligently  put  deceased  off  the  train  at  said  place,  and  then 
and  there  ran  the  other  train  against  him,  whereby  he  lost 
his  life ;  that  when  he  got  off  the  train  he  did  not  know  that 
it  was  behind  time. 

The  second  paragraph  differed  from  the  first  only  in  this : 
That  while  in  the  first  paragraph  of  the  complaint  it  was 
charged  that  appellant  negligently  put  deceased  off  the  train, 
and  then  ran  the  other  train  against  him,  in  the  second  para- 
graph it  was  alleged  that  the  appellant  put  deceased  off  the 
train  and  then  negligently  ran  the  other  train  against  him. 
In  other  words,  the  first  paragraph  charged  negligence  in 
putting  deceased  off  the  train  at  that  point ;  the  second  para- 
graph charged  negligence  in  running  the  other  train  against 
him.  While  it  contained  all  the  formal  statements  of  the 
other  two,  with  the  exception  of  the  statement  that  he  was  to 
be  carried  free  as  a  passenger,  the  amended  third  paragraph 
of  complaint  was  based  upon  subdivision  four,  section  one, 
of  the  employers'  liability  act  Acts  1893,  p.  294,  §7083 
Bums  1901.  It  charged  the  appellant  with  the  negligence 
of  Reagan,  the  engineer  in  charge  of  the  locomotive,  and 
Lloyd,  the  conductor  in  charge  of  the  train,  in  this :  That 
they  negligently  stopped  the  locomotive  and  train  for  the 
purpose  of  enabling  the  deceased  to  get  off  at  the  signal-sta- 
tion, and  n^ligently  failed  to  inform  Clapp  that  the  place 
was  dangerous  because  the  train  was  behind  time.     In  this 
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paragraph  it  was  also  alleged  that  deceased  did  not  know 
that  the  train  on  which  he  rode  was  behind  time. 

Motions  to  make  each  paragraph  more  definite  and  demur- 
rers to  each  paragraph  were  overruled.  To  each  paragraph 
appellant  filed  a  general  denial.  A  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for  $1,500.  An- 
swers to  interrogatories  were  returned  with  the  general  ver- 
dict 

!•  The  first  paragraph  is  claimed  to  be  bad  (1)  because 
it  does  not  allege  that  the  decedent  did  not  know  that  the 
place  where  he  left  the  train  was  dangerous;  (2)  because  it 
shows  that  the  injury  was  due  to  the  fault  of  a  fellow  ser- 
vant. The  first  objection  is  successfully  met  by  the  aver- 
ment that  "The  deceased  did  not  then  and  there  know  tliat 
said  train  that  struck  him  was  approaching." 

2.S  As  to  the  second  objection,  the  specific  facts  pleaded 
show  that  the  deceased  was  in  appellant's  senuce,  being  ca^r- 
ried  on  appellant's  train  to  his  working  place  free  of  charge. 
These  averments  show  that  he  was  a  follow  servant  with  tho 
trainmen.  "It  is  a  general  rule  in  this  State  that  employes, 
while  being  transported  to  and  from  their  work  on  the  cars 
of  trains  of  their  employers,  are  fellow  servants  of  those 
engaged  in  the  same  general  undertaking,  and  if  injured, 
while  being  so  carried,  by  the  negligence  of  a  fellow  servant, 
the  employer  is  not  liable  therefor."  Indianapolis,  etc. 
Transit  Co.  v.  Foreman  (1004),  162  Ind.  85;  Bowles  v. 
Indiana  R.  Co.  (1901),  27  Ind.  App.  672,  87  Am.  St.  379, 
and  cases  cited;  Capper  v.  Louisville^  etc.,  R.  Co.  (1885), 
103  Ind.  305,  and  cases  cited ;  Ohio,  etc.,  R.  Co.  v.  Tindall 
(1850),  13  Ind.  366,  74  Am.  Dec.  259,  and  cases  cited; 
Gormley  v.  Ohio,  etc.,  R.  Co.  (1880),  72  Ind.  31 ;  Ewald  v, 
Chicago,  etc.,  R.  Co.  (1888),  70  Wis.  420,  36  N.  W.  12, 
591,  5  Am.  St  178;  Oilman  v.  Eastern  R.  Corp.  (1865), 
10  Allen  233,  87  Am.  Dec.  635 ;  Ryan  v.  Cumberland  Val- 
ley R.  Co.  (1854),  23  Pa.  St.  384;  Vkk  v.  New  York,  etc., 
R.  Co.  (1884),  05  N.  Y.  207,  47  Am.  Rep.  36. 
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3.  Caimsel  for  appellee  admit  that  an  employe  carried 
to  and  from  his  work  on  the  train  of  his  employer  is  not  a 
passenger,  yet  that  appellant  company  in  the  case  at  bax  hAd 
the  unquestioned  right  to  clothe  the  decedent  with  the  rights 
of  a  passenger,  and  assume  the  same  responsibility  toward 
him  that  the  law  required  it  to  assume  toward  a  passenger, 
and  that  the  averments  of  this  paragraph  show  such  contract 
This  is  the  averment  referred  to :  "That  on  and  prior  to  the 
23d  day  of  February,  1901,  said  Dean  C.  Clapp  was  in  the 
employ  of  the  defendant  as  an  operator  at  said  signal-station, 
and  under  his  contract  of  employment  as  such  operator  the 
defendant  agreed  and  undertook  to  carry  said  Dean  C. 
Clapp  every  day  on  its  regular  passenger-train,  free  of 
charge,  as  a  passenger  from  said  city  of  Aurora  to  said  place 
of  employment,  and  stop  such  train  at  said  latter  place,  and 
there  safely  discharge  said  Dean  C.  Clapp  from  said  train." 

In  Indianapolis,  etc.,  TransU  Co.  v.  Foreman,  supra,  the 
appellee,  who  was  engaged  as  a  laborer  upon  the  tracks  of 
the  appellant,  and  was  injured  while  on  the  car  of  appellant 
which  he  entered  to  be  transported  to  his  home,  a  complaint 
arer^-ed  that  he  "was  simply  a  passenger  thereon  at  the  time 
of  the  accident"  .  The  court  held  that  the  allegations  that 
he  was  simply  a  passenger  and  that  appellant  owed  him  a 
duty  and  promised  to  carry  him  safely,  are  mere  conclusions 
of  the  pleader,  and  can  not  control  the  specific  facts  alleged 
showing  that  he  was  a  fellow  servant  of  those  in  charge  of 
the  passenger-car.     Appellant  cites  the  foregoing  case. 

In  the  paragraph  under  consideration  it  is  averred  that 
the  appellant  agreed  to  and  undertook  to  carry  the  de€e<lent 
on  its  regular  passenger-trains,  free  of  charge,  as  a  passen- 
ger, and  safely  discharge  him  from  such  train.  These  aver- 
ments are  of  facts  and  not  a  conclusion  of  the  pleader. 
They  show  a  contract  which  the  parties  were  competent  to 
make.  The  questions  presented  by  demurrers  to  the  first 
and  second  paragraphs  are  the  same.  The  demurrer  to  each 
was  correctly  overruled. 
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4.  The  third  paragraph  is  based  upon  subdivision  four, 
section  one,  of  the  employers'  liability  act  (Acts  1893,  p, 
294,  §7083  Bums  1901),  which  section  makes  a  corporation 
liable  for  personal  injury  suffered  by  an  employe  in  its 
service  where  such  injury  is  caused  by  the  negligence  of  any 
person  in  the  employ  of  such  corporation  who  has  charge  of 
any  signal,  telegraph  office,  switch  yard,  shop,  roundhouse, 
locomotive  engine  or  train  upon  a  railway,  or  where  such 
injury  was  caused  by  the  negligence  of  any  person,  co-em- 
ploye or  fellow  servant  engaged  in  the  same  conunon  service 
in  any  of  the  several  departments  of  the  service  of  such  cor- 
poration. It  is  argued  that  this  paragraph  is  bad  because  it 
does  not  show  that  the  deceased,  at  the  time  of  his  injury, 
was  exercising  due  care  and  diligence.  In  this,  counsel  are 
in  error.  In  each  paragraph  of  complaint  it  is  alleged  that 
the  decedent  was  exercising  due  care  and  diligence. 

Another  objection,  that  it  fails  to  show  that  the  decedent 
was,  at  the  time  of  his  injury,  in  the  line  of  his  duty,  is  not 
well  taken. 

The  third  objection  is  that  the  complaint  fails  to  n^ative 
knowledge  on  the  part  of  the  deceased  of  the  danger,  such 
denial  of  knowledge  being  required  for  the  purpose  of  show- 
ing that  the  danger  was  not  voluntarily  assumed.  The 
statement  of  the  complaint  shows  that  this  claim  can  not  be 
allowed.     The  demurrer  was  correctly  overruled. 

5.  We  next  come  to  the  consideration  of  the  action  of 
the  court  in  overruling  appellant's  motion  for  judgment  on 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict These  answers  show,  in  substance,  that  decedent  was 
killed  on  February  23,  1901,  on  appellant's  railroad  track, 
at  a  point  called  Hogan,  in  Dearborn  county,  Indiana. 
Hogan  was  not  a  passenger  station  on  defendant's  railway. 
It  was  merely  a  signal-station  for  the  purpose  of  giving  track 
signals  to  passing  trains.  The  only  structure  there  was  in- 
tended and  used  for  the  purpose  of  a  telegraph  office  and 
signal-station  only.     It  was  near  the  west  end  of  the  appel- 
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lant's  double-track  railroad.  Said  tracks  run  substantially 
east  and  west.  The  trains  going  west  ran  on  the  north  track 
of  said  double  tracks;  those  going  east  ran  on  the  south 
track  of  said  double  tracks.  There  was  between  said  north 
and  south  railroad  tracks  at  Hogan  a  space  of  about  eight 
feet  Deceased  at  the  time  of  his  death  was  twenty-three 
years  old,  and  was  in  the  service  of  the  defendant  as  one  of 
two  telegraph  operators  at  Ilogan.  R.  T.  Bacon  was  tlie 
day,  and  Dean  C.  Clapp  the  night  operator.  Clapp's  hours  of 
duty  were  between  7  o'clock  p.  in.  of  one  day  and  7  o'clock, 
a.  m.  of  the  following  day.  He  had  been  so  employed  for  a 
period  of  about  five  montbs  before  he  was  killed.  It  was  his 
duty  during  said  hours  to  give  train  signals  to  appellant's 
trains  which  passed  on  either  of  said  double  tracks.  It  was 
necessary  for  the  proper  discharge  of  his  duty  that  he  should 
know  the  time  when  each  of  the  appellant's  trains  was  due  to 
pass  said  Hogan.  He  was  familiar  with  the  time-card,  and, 
during  the  time  of  his  said  employment,  knew  when  said 
regular  trains  were  due  to  pass  Hogan.  He  boarded  at  the 
city  of  Aurora,  about  four  miles  east  of  Hogan.  He  was 
accustomed  to  ride  on  appellant's  regular  train  No.  26  from 
Hogan  to  Aurora  each  morning,  and  on  appellant's  regular 
passenger-train  No.  27  from  Aurora  to  Hogan  each  evening. 
He  was  carried  free  on  appellant's  railroad  trains  between 
Hogan  and  Aurora  for  his  own  convenience.  He  was  car- 
ried from  Aurora  to  Hogan  on  one  of  appellant's  trains  the 
night  he  was  killed.  Said  passenger-train  was  No.  27,  from 
Cincinnati  to  North  Vernon.  In  running  from  Aurora  to 
Hogan  it  ran  on  the  north  track  of  defendant's  double  tracks. 
Said  train  No.  27  was  the  train  on  which  Clapp  was  accus- 
tomed to  ride  from  Aurora  to  Hogan  each  evening.  On  tlie 
night  he  was  killed  it  stopped  or  slowed  down  at  Hogan  for 
the  purpose  of  allowing  Clapp  to  leave  the  train.  In  leav- 
ing said  train  he  got  off  at  Hogan  on  the  south  side  and  be- 
tween the  double  tracks.  W.  S.  Garey,  defendant's  brake- 
man  on  train  No,  27,  told  Clapp  not  to  get  off  on  the  south 
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side  of  tlie  train  between  the  double  tracks.     The  deceased, 
in  answer  to  the  warning  of  Garey,  said  there  was  no  danger. 
Before  that  time  Garey  had  warned  Clapp  it  was  dangerous 
to  get  off  between  the  double  tracks  at  Ilogan.     After  get- 
ting off  the  train,  he  started  at  once  to  cross  the  south  rail- 
road track  on  his  way  to  the  telegraph  station,  and  while 
crossing  said  south  track  was  struck  and  instantly  killed  by 
the  locomotive  of  appellant's  passenger-train  No.  8,  running 
east  over  said  south  track.     After  leaving  train  No.  27,  he 
had  proceeded  about  six  or  eight  feet  when  ho  was  struck  by 
train  No.  8.     From  the  point  where  cfeceascd  left  train  No. 
27  and  started  to  cross  the  south  railroad  track,  the  view  of 
said  track  was  not  obstructed  for.  about  1,600  feet  west. 
Just  before  Clapp  was  killed,  the  engineer  on  the  locomotive 
drawing  No.  8  signaled  by  whistle  to  know  if  the  soutlrtrack 
was  clear  east  to  Hogan.     The  whistle  was  heard  at  Ilogan, 
and  tlie  signal  tliat  the  track  was  clear  given  by  R.  T.  Bacon 
to  said  engineer  of  No.  8.     Bacon  saw  Clapp  as  he  stepped 
on  tlie  south  railroad  track  where  he  was  killed,  and  called 
aloud  to  him  to  warn  him  of  his  danger.     Upon  another 
occasion  Clapp  barely  escaped  being  run  over  by  a  train 
while  passing  from  train  No.  27  over  the  soutli  track.     Be- 
fore the  day  on  which  he  was  killed  he  had  been  warned  by 
R.  T.  Bacon  of  the  danger  of  leaving  train  No.  27  between 
the  double  tracks  and  crossing  over  the  south  track,  and  had 
been  advised  to  leave  train  No.  27  on  the  nortli  side.     Bacon 
saw  train  No.  8  approaching  from  the  west  before  Clapp  was 
struck  and  killed.     The  headlight  on  the  locomotive  was 
burning.     Train  No.  8  was  a  regular  passenger-train  of  the 
appellant     If  Clapp  had  stopped  and  listened  for  the  ap- 
proach of  train  No.   8  he  could  not  have  heard   tlio  ap- 
proach of  said  train  before  he  went  on  the  south  track. 
Train  No.  27  was  about  sixteen  minutes  late  when  it  reached 
Aurora,  and  when  Clapp  went  on  it  at  Aurora.     It  was 
about  eighteen  minutes  late  when  he  stepped  from  tlie  train 
to  go  across  to  the  signal-station  at  Ilogan.     Train  No^  8 
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running  east  on  the  south  track  of  appellant's  double  railway 
tracks  was  due  to  pass  Hogan  at  the  time  deceased  stepped 
upon  the  track  when  he  was  struck  and  killed.  The  de- 
ceased had  been  accustomed  to  go  from  Aurora  to  Hogan 
for  five  months.  He  knew  the  time  when  train  No.  27  was 
due  to  leave  Aurora.  He  knew  the  time  when  train  No.  27 
was  due  to  reach  Hogan.  In  answer  to  question  No.  76, 
"Did  Dean  C.  Clapp  know  train  No.  27  was  behind  time 
when  he  went  upon  the  same  the  evening  he  was  killed  ?" 
the  jury  answered :     "No  evidence." 

Counsel  for  appellee  concede  that  there  can  be  no  recovery 
upon  the  first  and  second  paragraphs  of  the  complaint,  be- 
cause of  the  failure  of  the  proof  of  the  facts  alleged  to  con- 
stitute decedent  a  passenger.  They  insist  that  the  proof 
establishes  the  allegations  of  tlie  third  paragraph,  which 
proceeds  under  the  employers'  liability  act^  and  the  negli- 
gence is  that  of  the  conductor  who  stopped  the  train  and  put 
the  deceased  oflF  at  a  place  made  dangerous  by  reason  of  the 
fact  that  the  train  was  behind  time,  without  informing  him 
of  such  fact  Under  the  act  relied  upon  there  can  bo  no 
recovery  for  the  injury  or  death  of  one  whose  own  negli- 
gence proximately  contributed  thereto.  From  the  facts  spe- 
cially found  there  can  be  no  escape  from  the  conclusion  that 
the  unfortunate  accident  resulted  from  decedent's  own  negli- 
gence. V 

The  jury  finds  that  there  was  no  evidence  whether  de- 
ceased knew  that  train  No.  27  was  behind  time  when  he 
went  on  the  same  at  Aurora.  Facts  are  found,  however,  in 
answer  to  other  questions  which  clearly  show  that  he  did. 
It  was  his  duty,  inseparably  connected  with  his  occupation, 
to  know  the  time  of  the  trains  passing  at  Hogan.  It  would 
be  presumed  that  he  was  not  remiss.  He  knew  thoroughly 
the  conditions  existing  at  Hogan.  The  darkness  of  the 
night  and  the  noise  of  the  engine  might  be  accepted  as  ex- 
cuses for  his  not  seeing  or  hearing  the  approaching  train 
and  the  call  to  him  of  his  associate,  Bacon,  but  not  for  his 
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disregard  of  the  warning  of  danger  which  he  heard  and  an- 
swered just  before  the  accident  Whether  this  warning 
came  from  the  brakeman  or  conductor  could  make  no  differ- 
ence, for  it  was  an  appeal  to  him  to  be  cautious.  The  fact 
that  he  had  before  been  warned  of  the  danger  of  leaving  the 
train,  and  had  once  narrowly  escaped  with  his  life,  would 
indicate  at  least  the  w^^nt  of  ordinary  prudence.  Appellant 
carried  deceased  to  the  place  of  his  work,  stopped  the  train 
for  him  to  alight,  and  cautioned  him  not  to  get  oflF  where  he 
did.  Upon  the  answers  to  interrogatories  and  upon  the  evi- 
dence the  appellee  ought  not  to  recover. 

There  are  numerous  other  alleged  errors  discussed.  It  is 
not  necessary  to  consider  them. 

The  answers  to  interrogatories  show  that  the  decedent  was 
guilty  of  negligence  contributing  to  his  death,  and  are  in 
irreconcilable  conflict  with  the  general  verdict 

There  is  no  reason  to  believe  that  there  would  be  any 
material  change  in  the  evidence  upon  a  second  trial.  The 
judgment  is  therefore  reversed,  with  instructions  to  sustain 
appellant's  motion  for  judgment  on  the  interrogatories. 


Guaranty  Saving  and  Loan  Association 

V.   SiMKO   ET   AL. 
[No.  4,604.     Filed  May  12,  1905.] 

1.  BuiLDiNO  AND  LoAN  ASSOCIATIONS. — Membership. — Acceptance  of 
Conditions. — Where  persons  apply  for  membership  in  a  building  and 
loan  association,  and  accept  the  stock  thereof  on  the  conditions  named 
therein,  they  are  bound  by  such  conditions,     p.  414. 

2.  Same. — Bonds. — Mortgages. — Fraudulent  Representations. — Where 
persons  borrowed  money  from  a  building  and  loan  association,  know- 
ing the  provisions  of  the  by-laws  thereof,  and  they  were  not  deceived, 
nor  prevented  from  knowing  the  provisions  of  the  note  and  mortgage 
which  they  signed  in  securing  the  loan  from  such  association,  they  will 
be  compelled  to  perform  the  terms  of  such  bond  and  mortgage,  p. 
415. 

3.  Same. —  Fraudulent  Representations  of  Agent. —  Opinion. —  WTiere 
the  statements  made  by  the  agent  of  a  building  and  loan  association  to 
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a  borrower  are  merely  the  expressions  of  opinion  as  to  the  length  of 
time  required  to  mature  the  stock  and  cancel  a  loan,  the  borrower  will 
be  held  to  the  terms  of  the  bond  and  mortgage  given  for  such  loan, 
p.  415. 

From  Lake  Circuit  Court;    Willis  C.  McMdhan,  Judge. 

Action  by  the  Guaranty  Saving  and  Loan  Association 
against  Andrew  Simko  and  wife.  From  a  decree  for  de- 
fendants^ plaintiff  appeals.     Reversed, 

Johmmes  Kopelke,  for  appellant 

A.  F.  Knotts  and  A.  C,  Eichhom,  for  appellees. 

Robinson,  P.  J. — Suit  to  foreclose  a  mortgage  executed 
by  appellees  to  secure  the  payment  of  a  bond.  Appellees 
became  stockholders  in  appellant  association,  obtained  a  loan 
upon  their  stock,  and  executed  a  mortgage  to  secure  the  loan. 
Appellees  answered  that  when  the  stock  was  taken,  tlie  loan 
contracted  and  the  bond  and  mortgage  executed,  appellant's 
agent  falsely  and  fraudulently,  and  intending  to  deceive 
appellees,  represented  that  seventy-two  monthly  payments 
would  mature  the  stock,  and  that  if  they  became  borrowers, 
and  made  seventy-two  monthly  paymen^ts  of  a  stipulated 
sum,  with  premium  and  interest,  the  loan  would  be  paid; 
that  appellees  believed  the  statements  so  made,  relied  on 
them,  and  executed  the  bond  and  mortgage ;  that  before  the 
bringing  of  this  action  they  had  made  more  payments  than 
the  agent  represented  would  be  necessary.  Trial  by  the 
courts  and  finding  and  judgment  for  appellees. 

Overruling  appellant's  motion  for  a  new  trial,  on  the 
grounds  that  the  finding  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law,  is  assigned  as  error. 

The  certificate  of  stock  recites  that  appellees  are  members 
of  appellant  association,  and  have  subscribed  for  and  are  the 
holders  of  four  shares  of  eighty-four-payment  stock,  of  the 
par  value  at  maturity  of  $100  each ;  that  it  is  issued  to  and 
accepted  by  the  holders  on  condition  that  they  shall  pay  to 
appellant  $50.40  for  each  share,  divided  into  eighty-four  in- 
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stalments,  beginning  one  month  from  that  date,  of  the  sum 
of  sixty  cents  per  share  per  month  until  the  total  sum  has 
been  paid,  and  if  the  stock  shall  not  have  reached  its  par 
value  when  the  amount  above  specified  has  been  fully  paid 
in,  then  all  subsequent  earnings  thereon  shall  be  credited  to 
such  stock,  without  any  deductions  for  expense,  until  the 
same  is  fully  matured;  and  that  the  holders  accept  and 
agree  to  all  the  terms  and  conditions  expressed  in  the  by- 
laws* The  amount  borrowed  was  $350,  and  the  bond  pro- 
vides that  if  appellees' shall  pay  that  sum,  with  six  per  cent 
interest  per  annum  and  seven  per  cent  premium  per  anmmi, 
payable  monthly  on  the  first  day  of  each  month,  until  the 
dues  on  the  stock  pledged  as  collateral,  together  with  the 
profits  apportioned  thereto,  shall  equal  the  sum  above  men- 
tioned, and  shall  pay  the  regular  dues  on  four  shares  of 
eighty-four-payment  stock  in  eighty-four  monthly  instal- 
ments, as  provided  in  the  by-laws  relating  to  such  class  of 
stock,  and  shall  pay  all  fines,  taxes,  insurance  and  other 
charges  imposed  by  the  constitution  and  by-laws  of  appel- 
lant, or  provided  in  the  mortgage,  then  the  bond  to  be  void. 
The  by-laws  provide,  among  other  things^  that  instalment 
stock  to  bo  known  as  eighty-four-payment  stock  shall  be  is- 
sued and  sold,  upon  each  share  of  which  the  holder  should 
make  eighty-four,  and  no  more,  payments,  payable  in  equal 
monthly  instalments  of  sixty  cents  per  share ;  that  when  the 
requisite  number  of  payments  have  been  made  on  any  share 
of  any  class  of  limited-payment  instalment  stock,  the  subse- 
quent earnings  thereon  should  be  credited  to  such  stock, 
without  any  deductions  for  expense,  until  such  share  shall 
have  reached  its  maturity  value ;  instalment  stock  should  be 
deemed  to  have  matured  when  the  amount  standing  to  the 
credit  tlieroof  should  equal  $100.  In  January  and  July 
each  year  all  undivided  profits  should  be  apportioned  and 
credited  to  tlie  shares  in  force  at  the  time  of  such  distribu- 
tion. 

1.     Appellees,  upon  tlieir  own  application,  became  mem- 
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bers  of  appellant  association,  and  the  certificate  of  stock 
was  issued  to  and  accepted  by  them  on  the  conditions  therein 
named.  As  stockholders  they  were  required  to  make  only 
eighty-four  monthly  payments  of  dues,  but  whether  they 
would  then  be  entitled  to  $100  for  each  share  of  stock  held 
depended  upon  whether  these  payments  and  the  profits  had 
brought  the  shares  up  to  the  par  value.  If  they  had  not.,  the 
subsequtot  earnings  on  the  stock  should  be  credited  to  each 
share  until  it  should  have  reached  its  maturity  value.  But 
when  appellees  became  borrowers  they  were  to  pay  the  sum 
borrowed  by  making  monthly  payments  of  dues,  not  for  any 
specified  time,  but  until  the  dues  on  the  stock  pledged  as  col- 
lateral, together  with  the  profits  apportioned  thereto,  should 
equal  the  sum  borrowed. 

2.  As  appellees  must  know  tlie  provisions  of  the  by-laws 
of  the  association  of  which  they  are  members,  and  as  it  is 
not  shown  that  they  were  in  any  way  prevented  from  know- 
ing the  provisions  contained  in  the  bond  and  mortgage  when 
they  signed  them,  and  as  it  also  appears  that  the  papers 
executed  by  appellees  were  before  the  parties  at  the  time  the 
representations  were  made,  they  can  not  be  heard  to  say 
that  they  were  deceived  by  the  representations  of  the  agent 
that  they  would  be  required  to  make  seventy-two  payments 
only.  When  the  representations  of  tlie  agent  are  taken  in 
connection  with  the  provisions  and  conditions  in  tlie  certifi- 
cate of  stock,  by-laws,  bond  and  mortgage,  they  can  not  be 
said  to  be  representations  of  facts,  but  were  no  more  than  the 
expression  of  the  opinion  hold  by  the  agent  making  them. 
See  Wayne,  etc.,  Assn-.  v.  Gilmore  (1906),  3G  Ind.  App. 

,  and  cases  cited;  Union  Mut.,  etc.,  Asffru  v.  Airhcle 

(1901),  28  Ind.  App.  69;  Wayne,  etc.,  Assn.  v.  Skelton 
(1901),  27. Ind.  App.  624. 

3.  It  is  quite  true  that  fraud  arising  out  of  the  negotia- 
tions leading  up  to  tlie  execution  of  a  written  contract  is  not 
merged  in  the  written  contract  {Moore  v.  ITarmon  [1805], 
142  Ind.  555)  ;  but  in  the  case  at  bar  a  consideration  of  the 
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evidence  leads  to  the  conclusion  tliat  what  the  agent  said  to 
appellees  was  not  so  much  the  representation  of  facts  as  it 
was  the  opinion  of  the  agent  as  to  the  number  of  payments 
that  would  be  required  to  satisfy  the  loan.  What  is  said  in 
the  opinion  in  Wayne j  etc.,  Assn.  v.  Oilmore,  supra,  in  dis- 
tinguishing the  case  of  Hartman  v.  International  Bldg.,  etc., 
Assn.  (1901),  28  Ind.  App.  65,  from  that  case,  is  applicable 
in  the  case  at  bar.  The  motion  for  a  new  trial  should  have 
been  sustained. 

Judgment  reversed. 


St.  Paul's  Congregation  et  al.  v.  Houtz  et  al. 

[No.  5,187.     Filed  May  12,  1905.] 

Appeal  and  Erbob. — 'Sew  Trial. — Bill  of  Ewcepiionn. — Time  for  Fil- 
ing.— Where  appellants*  motion  for  a  new  trial  wag  overruled  Decem- 
ber 31,  November  term,  and  GO  days  were  given  "in  which  to  file 
all  bills  of  exceptions,"  and  final  judgment  was  rendered  at  a  hiter 
term,  on  March  20,  "to  which  finding  and  judgment  the  plaintiffs 
except,  and  120  days  are  allowed  the  plaintiffs  to  file  all  bills  of 
exceptions,"  and  the  bill  was  presented  to  the  judge  July  16,  the  pres- 
entation was  too  late,  the  time  granted  on  the  overruling  of  the 
motion  for  a  new  trial  having  expired,  and  the  time  granted  on  the 
rendition  of  judgment  being  unavailing. 

From  Wells  Circuit  Court;  John  M.  Smith,  Special 
Judge. 

Action  by  St.  Paul's  Congregation,  as  represented  in  the 
Synod  of  Nortliem  Indiana  of  the  General  Synod  Evan- 
gelical Lutheran  Church  of  the  United  States,  and  others 
against  Eli  Houtz  and  others.  From  a  decree  for  defend- 
ants, plaint! flFs  appeal.     A  ffirmed. 

Dailey,  Simmons  &  Dailey,  for  appellants. 

W.  H.  Eichhom  and  George  A.  MallacJc,  for  appellees. 

Black,  J. — The  assignment  of  error  is  such  as  to  require, 
for  the  consideration  of  any  question  upon  the  merits,  that 
the  evidence  be  in  the  record. 
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The  motion  of  the  appellants  fo*  a  nev  trial  was  over- 
ruled December  31,  1902,  at  the  November  term,  1902,  of 
the  court  below,  and  the  appellants,  having  excepted,  at  that 
time,  to  this  ruling,  were  then  given  sixty  days  "in  which 
to  file  all  bills  of  exceptions."  .  Final  judgment  on  the 
court's  finding  was  rendered  March  20,  1903,  "to  which 
finding  and  judgment,"  it  is  stated  in  the  record,  "the  plain- 
tiffs except,  and  120  days  are  allowed  the  plaintiffs  to  file 
all  bills  of  exceptions."  A  bill  of  exceptions  containing  the 
evidence!,  which  therein  appears  to  have  been  presented  to 
the  judgp  July  16,  1903,  and  to  have  been  signed  by  the 
judge  on  that  day,  is  attached  after  the  clerk's  certificate  to 
the  transcript  of  the  record.  It  does  not  appear  by  any 
entry  of  record  when  this  bill  was  filed,  but  in  a  certificate  of 
the  clerk  attached  thereto  it  is  stated  that  on  July  14, 1903, 
in  vacation,  the  plaintiffs  by  counsel  tendered  and  filed  in 
the  clerk's  office  the  bill  of  exceptions,  which  was  at  that  time 
signed  by  the  judge. 

If  it  can  be  said  that  it  appears  sufficiently  that  the  bill 
was  filed  after  it  was  signed  by  the  judge,  yet  it  appears 
that  it  was  not  tendered  to  the  judge  within  a  period  prop- 
erly allowed  therefor.  The  statute  provides  that  an  excep- 
tion must  be  taken  at  the  time  the  decision  thereby  objected 
to  is  made,  but  that  time  may  be  given  to  reduce  the  excep- 
tion to  writing,  but  not  beyond  the  term,  unless  by  special 
leave  of  the  court;  that  if  a  motion  for  a  new  trial  shall  be 
filed  in  a  cause  in  which  such  decision,  so  excepted  to,  is 
assigned  as  a  reason  for  a  new  trial,  such  motion  sliall  carry 
such  decision  and  exception  forward  to  the  time  of  ruling  on 
such  motion,  "and  time  may  be  then  given  by  the  court 
within  which  to  reduce  such  exception  to  writing."  §638 
Bumi^  1901,  §626  R.  S.  1881.  The  reasons  for  a  new  trial 
assigned  in  this  case  were  that  the  decision  of  the  court  was 
not  sustained  by  sufficient  evidence,  and  that  it  was  contrary 
to  law.  The  only  decision  of  the  court  excepted  to  was  the 
Vol.  35—27 
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overruling  of  th^  motion  for  a  new  trial.  When  the  record 
does  not  otherwise  show  the  decision  or  grounds  of  objection 
thereto,  the  party  objecting  must,  within  such  time  as  may 
be  allowed,  present  to  the  judge  a  proper  bill  of  exceptions. 
§641  Bums  1901,  §629  R  S.  1881. 

The  motion  for  a  new  trial  was  made  and  was  overruled 
before  the  rendition  of  the  judgment,  which  was  rendered 
more  than  sixty  days  after  the  overruling  of  the  motion  for 
a  new  trial,  and  at  a  later  term  of  court  It  was  then  impos- 
sible to  take  an  exception  to  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  and  the  words  immedi- 
ately following  the  judgment  in  the  record,  "to  which  find- 
ing and  judgment  the  plaintiffs  except^"  show  only  an  ex- 
ception to  the  judgment.  While  this  was  a  wholly  useless 
exception,  the  court  then  allowed  120  days  to  the  appellants 
to  file  all  bills  of  exceptions*  There  does  not  appear  to  have 
been  any  application  for  an  extension  of  tlie  allowance  of  the 
time  previously  made  when  the  motion  for  a  new  trial  was 
overruled,  or  any  agreement  of  the  parties  for  such  lengthen- 
ing of  the  period  previously  allowed.  The  allowance  of 
time  made  when  the  judgment  was  rendered  can  not  be  re- 
garded as  a  proper  giving  of  time  to  reduce  to  writing  the 
exception  taken  at  a  previous  term  of  court  The  cause  had 
remained  in  fieri  for  the  purpose  of  rendering  judgment  on 
the  court^s  finding,  but  not  for  the  purpose  of  ruling  on  the 
motion  for  a  new  trial,  or  of  taking  an  exception  to  such 
ruling,  or  of  granting  time  to  reduce  such  an  exception  to 
writing.  See  Robinson  v.  Johnson  (1878),  61  Ind.  535; 
Rhyan  v.  Dimnigan  (1881),  76  Ind.  178;  Boyer  v.  Libey 
(1882),  88  Ind.  235;  Bamahy  v.  State  (1886),  106  Ind. 
539,  541 ;  Rigler  v.  Rigler  (1889),  120  Ind.  431. 

Judgment  affirmed. 


NOVEMBER  TERM,  1904.  419 

Ilalstead  v.  Sigler— 35  Ind.  App.  419. 

Halstead  v.  Sigler  et  al. 

[No.  5,354.     Filed  May  12,  1905.] 

1.  Appeai.  and  Error. — Subsequent  Appeal. — Law  of  the  Case. — The 
law  as  announced  on  a  prior  appeal  is  the  law  of  the  case  through  all 
of  its  subsequent  stages,     p.  420. 

2.  Dismissal  and  Nonsuit.  —  Voluntary.  —  Time  of.  —  The  plaintiflP 
may  dismiss  his  action  at  any  time  before  the  jury  retires  or  the  judge 
announces  his  decision  or  si>ecia1  finding  of  facte,     p.  422. 

3.  Trial. — Conclusions  of  Law. — Motion  to  Amend. — A  motion  for  the 
court  to  "modify  its  second  conclu.sion  of  law  by  reducing  the  judg- 
ment to  $50"  should  be  overruled  as  being  contrary  to  the  established 
rules  of  practice,     p.  423. 

4.  Pleading. — Parties. — Damages. — Injunction. — Landlord  and  Ten- 
ant.— Waste. — Where  an  administratrix,  having  possession  and  power 
to  rent  certain  real  estate  by  the  terms  of  decedent's  will,  joined  with 
the  devisees,  remaindermen  and  the  life  tenant,  in  an  action  against 
the  tenant  of  such  land,  to  restrain  such  tenant  from  cutting  timber 
thereon  and  for  damages  for  timber  already  cut,  such  action  is  not  for 
waste.     Halstead  v.  Coen,  31  Ind.  App.  302,  explained,     p.  423. 

5.  Statutes. — Construction. — Damages. — Waste.  —  Remaindermen. — 
Artton.— Although  by  §288  Burns  1901,  §287  R.  S.  1881,  remainder- 
men "may  maintain  an  action  for  waste  or  trespass,  for  injury  to  the 
inheritance,  notwith-standing  an  intervening  estate  for  life  or  years," 
still  by  §287  Burns  1901,  §280  R.  R.  1881,  remaindermen  may  join 
with  the  life  tenant  in  an  action  for  damages  for  injury  to  the  free- 
hold,    p.  424. 

6.  Appeal  and  Error. — Bill  of  Exceptions. — Time  of  Filing. — Where 
1!  motion  for  a  new  trial  was  overruled  on  March  30,  and  80  days 
were  given  in  which  to  file  a  bill  of  exceptions,  and  such  bill  was 
filed  June  25,  such  bill  is  not  in  the  record,  although  the  clerk's  cer- 
tificate to  the  transcript  on  appeal  is  dated  June  18.     p.  420. 

7.  Same. — 'New  Trial. — Evidence  Not  in  Record. — Where  the  evidence 
IK  not  in  the  record,  no  question  depending  thereon  can  be  considered 
in  the  overruling  of  the  motion  for  a  new  trial,     p.  420. 

From  Newton  Circuit  Court ;  Emory  B.  Sellers^  Special 
Judge. 

Action  by  Blanche  Sigler  and  others  against  Everett  Hal- 
stead. From  a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed, 
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Foltz  &  Spitler,  for  appellant 

Edward  P.  Honan  and  Jesse  E.  Wilson,  for  appellees. 

Myebs,  J. — This  case  is  here  for  the  second  time.  JBToZ- 
stead  V.  Coen  (1903),  31  Ind.  App.  302.  The  issues  then 
and  now  are  the  same.  After  the  return  of  this  case  to  the 
Jasper  Circuit  Court  the  venue  was  changed  to  the  Newton 
Circuit  Court,  where  the  same  was  tried  before  the  court 
without  the  intervention  of  a  jury.  The  trial  court  sub- 
mitted a  special  finding  of  facts,  and  stated  its  conclusions 
of  law  thereon.  After  the  close  of  the  evidence  in  the  case, 
and  before  the  court  announced  its  special  finding  of  facts 
and  conclusions  of  law,  Clara  Coen,  as  administratrix,  over 
the  objection  of  appellant,  was  by  the  court  permitted  to  dis- 
miss. With  this  one  exception  the  parties  now  before  this 
court  are  the  same  as  on  the  former  appeal. 

1.  All  questions  arising  on  the  issues  were  settied  by  the 
prior  appeal,  and  the  law  as  then  announced  on  the  ques- 
tions then  before  this  court  must  be  taken  to  be  the  law  of 
this  case.  Bnmsonv.  Henry  (1898),  152  Ind.  310;  Hat- 
field V.  Cummings  (1899),  152  Ind.  537;  Terre  HoAiie, 
etc.,  R.  Co.  V.  Zehner  (1902),  28  Ind.  App.  229;  Shirk  v. 
Lingeman  (1901),  26  Ind.  App.  630. 

The  facts,  as  specially  found  by  the  trial  court,  briefly 
stated,  are  as  follows :  Plaintiffs  Blanche  Sigler,  Bessie  G. 
Parker,  Madison  Makeever,  Milton  A.  Makeever,  Ida  M. 
Robinson,  Mary  A.  Gibbons,  Sanford  Makeever,  John  L. 
Makeever,  Martha  E.  Mahaney  and  Jessie  Makeever  are  the 
owners  of  certain  real  estate,  describing  the  same;  plaintiff 
Clara  Coen  is  the  owner  of  a  life  estate  in  an  undivided  one- 
third  of  said  real  estate;  the  defendant  Everett  Halstead 
has  occupied  said  real  estate  as  a  tenant  since  March  1, 
1900,  under  a  written  lease  expiring  March  1,  1907  ;  with- 
out authority  from  the  owners  of  said  real  estate,  or  from 
the  administratrix,  defendant  sold  and  caused  to  be  cut  and 
disposed  of  and  hauled  from  said  premises  certain  sawlogs, 
cordwood  and  posts,  and  converted  the  same  to  his  own  use; 
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the  timber  so  converted  to  the  use  of  defendant  and  taken 
from  the  land  owned  by  the  parties  aforesaid  is  of  the  value 
of  $176 ;  the  tops  and  brush  cut  from  the  timber  so  appro- 
priated by  defendant  was  left  scattered  over  said  real  estate ; 
"the  damage  done  to  said  real  estate,  by  reason  of  cutting 
and  removing  the  timber  therefrom  and  leaving  the  brush 
scattered  thereon,  is  $50 ;  the  timber  sold,  cut  and  removed 
from  said  real  estate,  and  sold  by  the  defendant  Everett 
Halstead  was  the  property  of  the  plaintiffs" ;  defendant  has 
not  at  any  time  paid  the  owners  of  said  lands  or  the  admin- 
istratrix of  the  estate  of  Madison  Makeever,  deceased,  any- 
thing for  the  timber  so  cut  and  removed  from  said  premises, 
or  for  damages  done  to  said  real  estate ;  by  the  terms  of  the 
lease  under  which  defendant  was  occupying  said  lands  he 
agreed,  at  his  own  expense,  to  take  good  care  of  said  leased 
premises,  and  not,  except  upon  a  written  order  of  the  lessor, 
Clara  Coen,  administratrix,  who,  by  the  terms  of  tlie  will 
of  Madison  Makeever,  had  possession  and  authority  to  rent 
said  lands,  cut,  injure  or  remove,  nor  permit  to  be  injured, 
cut  or  removed,  any  tree,  timber  or  wood  whatever  existing 
upon  said  leased  lands;  no  written  order,  and  no  order  of 
any  kind,  either  written  or  verbal,  was  given  the  defendant 
to  cut  or  remove  from  said  premises  the  trees,  timber,  wood, 
lumber  or  posts  sued  for  herein;  the  defendant  without 
right,  authority  or  privilege  cut,  removed  and  allowed  and 
caused  to  be  cut  and  removed  said  timber,  and  appropriated 
the  proceeds  therefrom  to  his  own  use,  to  the  damage  of 
plaintiffs  in  the  sum  of  $226,  and  he  has  failed  and  refused 
to  account  to  the  owners  of  said  real  estiite,  or  to  the  adminis- 
tratrix, for  the  value  of  said  timber  and  for  the  damage 
done. 

Upon  the  above  finding  of  facts,  conclusions  of  law  were 
stated  as  follows :  "(1)  That  the  plaintiffs  are  not  entitled 
to  an  injunction  restraining  the  defendant  from  cutting 
timber  on  the  land  described  in  the  complaint;  (2)  that  the 
plaintiffs  are  entitled  to  recover  from  the  defendant  the  sum 
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of  $226  for  their  damages;  (3)  that  plaintiffs  are  entitled 
to  recover  of  and  from  the  defendant  their  costs  in  this  be- 
half paid  out  and  expended."  Thereupon  the  court  ren- 
dered judgment  in  accordance  with  the  facts  found  and  con- 
clusions of  law  stated.  Defendant  reserved  an  exception  to 
each  conclusion  of  law,  and  thereupon,  omitting  the  caption, 
filed  the  following  motion :  "This  defendant  asks  the  court 
to  modify  its  second  conclusion  of  law  by  reducing  the  judg- 
ment to  the  siun  of  $50,"  which  motion  was  overruled,  to 
which  ruling  of  the  court  defendant  reserved  his  exception. 
Defendant  then  moved  for  a  new  trial,  which  motion  was 
also  by  the  court  overruled,  to  which  ruling  defendant  ex- 
cepted.    Appeal  prayed  and  granted. 

The  first  two  errors  assigned  by  appellant  go  to  the  suffi- 
ciency of  the  complaint,  but,  as  heretofore  in  this  opinion 
announced,  and  under  the  authorities  cited,  these  alleged 
errors  present  no  question  for  our  decision. 

2.  The  third  error  is  based  upon  the  ruling  of  the  court 
in  permitting  Clara  Coen,  as  administratrix,  to  dismiss.  It 
has  been  a  number  of  times  held  by  tlie  Supreme  and  this 
court  that  the  plaintiff  may  dismiss  his  action  at  any  time 
before  the  jury  retires  or  the  court  announces  its  finding. 
Beard  v.  Becker  (1880),  69  Ind.  498;  Cohn  v.  Rumely 
(1881),  74  Ind.  120;  McWharter  v.  Norris  (^1884),  9  Ind. 
App.  490;  Louisville,  etc.,  R,  Co,  v.  Wylie  (1891),  1  Ind. 
App.  136.  \Vhere  a  case  is  tried  before  the  court,  and  a 
special  finding  of  facts  is  demanded,  plainti^  may  dismiss 
his  cause  of  action,  or  any  part  thereof,  at  any  time  before 
such  special  finding  of  facts  is  announced.  It  is  the  an- 
nouncement of  tlie  special  finding  after  it  has  been  reduccnl 
to  writing  which  cuts  off  the  rijrht  of  dismissal.  §336 
Bums  1901,  §333  R.  S,  1881 ;  Crafton  v.  Mitchell  (1893), 
134  Ind.  320.  From  the  record  it  appears  that  Clara  Coen, 
as  administratrix,  was  permitted  by  the  court  to  dismiss  her 
cause  of  action  before  the  court  announced  its  special  find- 
ing of  facts.     In  this  ruling  there  was  no  error. 
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3.  Errors  numbered  eight  and  nine  are  based  upon  the 
action  of  the  court  in  overruling  the  motion  to  modify  con- 
clusion of  law  numbered  two  by  reducing  the  judgment 
The  judgment  in  the  natural  order  of  things  depends  upon 
the  finding  of  facts  and  conclusions  of  law,  but  under  appel- 
lant's motion  it  would  seem  that  the  conclusions  of  law  were 
made  to  depend  upon  the  judgment  Such  a  motion  is  con- 
trary to  all  rules  of  practice,  and  the  court  committed  no 
error  in  overruling  the  sama 

Errors  numbered  four,  five,  six  and  seven  question  the 
lower  court's  conclusions  of  law.  The  exception  to  conclu- 
sions of  law  admits  the  correctness  of  the  finding  of  facts  for 
the  purpose  of  the  exception.  Warreii  v.  Sohn  (1887),  112 
Ind.  213;  Blair  v.  Curry  (1898),  150  Ind.  99;  Indiana, 
etc.,  R.  Co.  V.  Doremeyer  (1898),  20  Ind.  App.  605,  67 
Am.  St  264. 

4.  These  latter  assignments  present  the  principal  and 
only  important  question  in  this  case.  Appellant  introduces 
his  ai^ument  by  the  statement  that  this  court,  on  the  former 
appeal  {Halstead  v.  Coen  [1903],  31  Ind.  App.  302),  held 
this  to  be  an  action  for  waste.  Upon  this  conclusion  he 
here  bases  his  case.  His  premise  based  upon  our  former 
opinion  in  this  case  is  erroneous,  and  therefore  his  reasoning 
unsound. 

One  of  the  questions  presented  to  this  court  by  the  former 
appeal  was  whether  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  Clara  Coen  as  admin- 
istratrix and  also  a  cause  of  action  in  favor  of  Clara  Coen  as 
devisee  under  the  will.  On  that  question  the  court  said: 
^T^Ioreover,  the  administratrix,  with  the  power  conferred  by 
the  will,  occupies  a  position  in  the  nature  of  a  trustee.  She 
is  entitled  to  the  possession  of  tlie  lands,  and  authorized  to 
collect  the  rents  and  profits,  and,  together  with  the  benefi- 
ciaries named  in  the  will,  represents  the  whole  estate  in  the 
lands.  Although  the  estate  she  represents  might  not^  as 
such,  have  any  interest  in  the  damages  recovered,  yet  she 
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has  an  interest  in  restraining  the  lessee  from  committing 
further  waste  hy  cutting  the  growing  timber  from  the  prem- 
ises which  the  will  placed  in  her  possession.  *  *  * 
Clara  Coen  was  properly  joined  as  plaintiff  in  her  own  right 
She  has  a  life  estate  in  the  undivided  one-third  of  the  land. 
She  is  directly  interested  in  preventing  a  deterioration  of 
the  estate.  She,  having  an  undivided  interest  in  the  whole 
estate,  has  a  more  or  less  valuable  individual  interest  as  the 
value  of  the  whole  estate  is  increased  or  diminished.  Under 
the  facts  averred,  she  is  a  proper  party  plaintiff  in  an  action 
to  prevent  further  waste.  The  demurrer  to  the  complaint 
for  want  of  sufficient  facts  was  properly  overruled.'' 

From  this  quotation  it  clearly  appears  that  the  court,  in 
speaking  of  waste  committed  by  appellant,  had  reference  to 
the  injimctive  feature  of  the  action,  and  that  all  of  the  par- 
ties then  appearing  as  appellees  were  entitled  to  injunctive 
relief  to  prevent  further  destruction  and  damage  to  the 
estate.  The  word  "waste"  as  used  in  the  opinion  is  so  em- 
ployed. This  court  further  said,  in  speaking  of  the  charac- 
ter of  the  action  as  stated  by  the  complaint:  "This  suit 
was  brought  by  Clara  Coen,  administratrix,  the  children  of 
the  testator,  and  Clara  Coen  as  a  devisee  under  the  will,  for 
damages,  and  for  an  injunction  to  restrain  appellant,  whom 
it  is  averred  is  insolvent,  from  further  cutting  and  selling 
the  timber." 

The  complaint  charges  appellant  with  "wrongfully,  un- 
lawfully and  maliciously"  doing  the  acts  he  is  found,  in  the 
special  finding  of  facts,  to  have  committed.  The  language 
used  in  the  former  opinion  relative  to  tlie  character  of  the 
action,  which  this  court  said  was  for  damages,  is  not  sus- 
ceptible of  the  construction  placed  upon  it  by  appellant. 

5.  As  the  case  now  stands,  it  is  before  us  freed  of  any 
question  as  to  the  right  of  Clara  Coen,  as  administratrix,  to 
maintain  the  action  or  of  appellees'  right  to  an  injunction. 
It  is  a  case  demanding  damages  for  the  appropriation  of  the 
timber,  and  the  damages  done  by  appellant  to  the  real  estate 
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by  leaving  tops  and  brush  scattered  over  the  land  by  reason 
of  the  wrongful  acts  of  appellant,  as  charged  in  the  com- 
plaint We  are  not  unmindfid  of  our  statute  (§288  Bums 
1901,  §287  R.  S.  1881),  providing  that  "a  person  seized  of 
an  estate  in  remainder  or  reversion  may  maintain  an  action 
for  waste  or  trespass,  for  injury  to  the  inheritance,  notwith- 
standing an  intervening  estate  for  life  or  years."  Nor 
should  we  overlook  §287  Bums  1901,  §286  R.  S.  1881, 
which  provides  that  "wrongs  heretofore  remediable  by  action 
of  waste  shall  be  subjects  of  action,  as  other  wrongs  in  which 
there  may  be  judgment  for  damages,  forfeiture  of  the  estate 
of  the  party  offending,"  etc.  This  latter  section  clearly 
authorizes  appellees  to  maintain  this  action  and  recover  for 
all  items  of  damage  which  the  proof  may  show  was  the  result 
of  appellee's  wrongful  acts.  The  court  found  as  a  fact  that 
"the  tops  and  brush  from  the  timber  cut  for  wood,  posts  and 
lumber  were  left  scattered  over  said  real  estate."  Also 
"that  the  damage  done  to  said  real  estate  by  reason  of  cut- 
ting and  removing  the  timber  therefrom  and  leaving  the 
brush  scattered  thereon  is  $50."  The  court  also  found  as  a 
fact  that  the  timber  cut  and  removed  from  said  land  by  ap- 
pellant and  by  him  appropriated  to  his  own  use  was  the 
property  of  appellees  and  was  of  the  value  of  $176.  The 
court  also  found  that  appellees  were  damaged  by  reason  of 
the  action  on  the  part  of  appellant  in  the  sum  of  $226. 
This  latter  finding  was  simply  collecting  the  various  items 
of  damages  into  one  aggregate  amount.  We  can  not  agree 
with  appellant  in  saying  that  double  or  triple  damages  were 
assessed  by  the  lower  court  The  fact  that  appellant  wrong- 
fully cut  and  removed  timber  from  appellees'  lands  of  the 
value  of  $176,  and  appropriated  the  proceeds  thereof  to  his 
own  use,  and  that  he  left  the  tops  and  brush  from  the  timber 
80  cut^  or  authorized  to  be  cut,  by  him  scattered  over  the 
land,  which  the  court  found  to  be  a  damage  to  the  same  in 
the  sum  of  $50,  clearly,  as  it  seems  to  us,  can  not  be  consid- 
ered as  double  damages,  but  merely  items  of  damage  going 
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to  make  up  the  entire  damages  to  be  assessed  against  appel- 
lant, and  upon  which  the  second  conclusion  of  law  is  based, 
and  correctly  stated. 

It  is  said  in  Tiedeman,  Real  Prop.  (2d  ed.),  §82:  "If 
timber  is  unlawfully  cut  from  the  premises,  the  reversioner 
in  fee  continues  to  have  tlie  property  in  it,  and  he  may  re- 
cover damages  or  the  possession  of  the  timber,  and  for  that 
purpose  he  may  maintain  any  of  the  personal  actions  of 
trover,  replevin  or  trespass  de  bonis/'  Also,  see  Stmnyside 
Coal,  etc.,  Co.  v.  Eeitz  (1896),  14  Ind,  App.  478,  and  cases 
cited;  Eversonv.  Seller  (1886),  105  Ind.  266. 

Objections  to  the  first  and  third  conclusions  of  law  are 
waived. 

6.  It  appears  from  the  record  that  on  March  30,  1904, 
judgment  was  rendered,  motion  for  new  trial  filed  and  over- 
ruled, and  eighty  days  given  by  the  court  "in  which  to  file 
all  bills  of  exceptions."  It  further  appears  that  on  June 
18,  1904,  the  official  shorthand  reporter  filed  his  longhand 
transcript  of  tlie  evidence  in  said  cause  with  the  clerk  of  the 
Newton  Circuit  Court.  It  further  appears  that  the  bill  of 
exceptions  containing  the  longhand  manuscript  of  the  evi- 
dence in  said  cause  was  filed  June  25,  1904,  with  the  clerk 
of  said  Newton  Circuit  Court  as  a  part  of  the  record  in 
said  cause.  The  clerk's  certificate  to  the  transcript  on 
appeal  to  this  court  is  of  date  June  18,  1904.  It  therefore 
affirmatively  appears  from  the  record  that  the  bill  of  excep- 
tions containing  the  evidence  was  not  filed  within  the  time 
allowed  by  the  courts  and  is  not,  therefore,  a  part  of  the 
record. 

7.  The  tenth  error  assigned  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.  As  all  the 
causes  therein  assigned  must  be  determined  upon  a  consid- 
eration of  the  evidence,  and  tlie  evidence  not  being  in  the 
record,  no  question  is  presented  by  this  assignment. 

There  is  no  error  in  the  record.     Judgment  affirmed. 


.iJ 
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Standard  Pottery  Company  v.  Moudy. 

[No.  4,887.    Filed  January  25.  1905.    Motion  to  modify  mandate  denied 
March  29,  1905.     Transfer  denied  May  12,  1905.] 

1.  Pleading. — Complaint. — Master  and  Servant. — Negligence. — Defec- 
tive Appliances. — A  complaint,  alleging  that  defendant's  foreman 
ordered  plaintiff  to  assist  in  doing  certain  work  outside  of  the  scope  of 
his  employment,  .and  that  the  master  knowingly  furnished  defective 
and  dangerous  appliances  for  the  performance  of  such  work;  that 
plaintiff  did  not  know  of  such  defects  and  dangers  and  could  not  ascer- 
tain the  same  by  the  exercise  of  reasonable  care,  and  that  by  reason  of 
such  defective  appliances  plaintiff  was  injured,  states  a  cause  of 
action,    p.  428. 

2.  Trial. — Interrogatories  to  Jury. — Master  and  Servant. — Defective 
Appliances. — Negligence. — Where  the  answers  to  interrogatories,  in 
an  action  by  a  servant  against  the  master  for  damages  for  personal 
injuries,  show  that  the  defects  complained  of  did  not  exist ;  that  the 
dangers  of  using  the  appliances  were  as  obvious  to  the  servant  as  to 
the  master;  that  the  servant  had  worked  therewith  many  times 
before;  that  such  appliances  were  in  general  and  common  use,  and 
were  reasonably  safe ;  and  that  the  servant  was  experienced  in  the 
use  thereof,  such  answers  preclude  recovery  by  the  plaintiff  on  ac- 
count of  the  negligence  charged,     p.  432. 

3.  Neguceivce. — Defective  Appliances. — Test. — Where  an  accident  is 
unusual  and  not  reasonably  to  be  anticipated  by  past  experience  with 
the  appliances  in  question,  there  is  no  culpable  negligence,     p.  435. 

4.  Master  and  Servant. — Negligence  of  Fellow  Servant. — lAahility. 
— ^The  master  is  not  ordinarily  liable  for  the  negligence  of  a  fellow 
servant,    p.  435. 

5.  Same. — FeUow  Servants. — Who  Are. — A  foreman,  while  assisting 
other  servants  in  doing  a  specific  work,  is  a  fellow  servant  with  those 
whom  he  is  assisting,     p.  437. 

&  Appeal  and  Error. — Interrogatories. — Answers. — When  New  Trial 
Ordered. — Where  defendant  is,  by  the  answers  to  the  interrogatories 
to  the  jury,  entitled  to  judgment  thereon,  the  Appellate  Court  will, 
when  the  ends  of  justice  will  be  best  subserved,  order  a  new  trial. 
Wiley,  J.,  dissents,    p.  437. 

From  Clay  Circuit  Court ;  Presley  0.  ColUverj  Judge. 

Action  by  Corwin  E.  Moudy  against  Uio  Standard  Pot- 
tery Company.     From  a  judgment  on  a  verdict  for  plaintiff 
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for  $2,000,  defendant  appeals.     (On  petition  to  ttansfer  to 
Supreme  Court     Denied.     164  Ind,  656.)     Reversed. 

Elmer  E.  Stevenson  and  Edward  H.  Knight,  for  ap- 
pellant 

Coffey  &  McGregor,  for  appellee. 

CoMSTocK,  C.  J: — Appellee  brought  this  action  against 
appellant  to  recover  damages  for  injuries  received  on  June 
21, 1901,  as  a  result  of  appellant's  allied  negligence. 

Appellee  was  first  employed  by  the  Standard  Pottery 
Company,  appellant  herein,  in  May,  1900,  to  perform  gen- 
eral work  about  the  factory ;  subsequently,  about  six  months 
prior  to  his  injury,  he  was  assigned  to  work  in  glazing  clay 
ware,  and  about  five  months  prior  to  his  injury  was  assigned 
to  a  jigger  wheel,  a  machine  used  for  turning  out  jars  and 
other  clay  ware.  The  complaint  is  in  two  paragraphs. 
The  defendant  demurred  to  each  for  want  of  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrers  were  over- 
ruled, and  the  cause  put  at  issue  by  general  denial,  A  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $2,000.  With  the  verdict,  answers  to  interroga- 
tories were  returned. 

1.  The  errors  assigned  challenge  the  sufficiency  of  each 
paragraph  of  complaint,  the  action  of  the  court  in  overruling 
appellant's  motion  for  judgment  on  the  answers  to  interroga- 
tories, and  in  overruling  appellant's  motion  for  a  new  triaL 

The  first  paragraph  avers  that  the  defendant  was  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  Indi- 
ana, and  on  the  21st  day  of  June,  1901,  owned  and  operated 
a  manufacturing  plant  wherein  certain  pottery  jars  and 
other  clay  products  were  manufactured ;  that  plaintiff  was 
then  in.the  employ  of  said  defendant,  working  in  said  estab- 
lishment in  the  capacity  of  a  jollyman  or  ji^er,  whose  duty 
it  was  to  operate  a  piece  of  machinery  in  the  manufacturing 
of  milk  crocks  and  other  clay  products;  that  he  was  em- 
ployed for  no  other  or  different  purpose,  and  was  by  said  de- 
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fendant  assigned  to  said  position,  and  said  position  was  non- 
hazardous;  that  on  said  day  Charles  Carlyle,  who  was 
the  foreman  and  superintendent  of  said  establishment, 
directed  plaintiff  to  quit  his  said  employment  where  he  was 
then  engaged,  and  to  assist  another  employe  of  said  defend- 
ant in  drawing  together  and  adjusting  a  large  belt  which 
was  being  operated  upon  other  machinery  in  said  establish- 
ment, and  which  had  prior  thereto  been  broken;  that  said 
work  of  repairing  said  belt,  and  adjusting  the  same  as  he 
was  directed  to  do,  formed  no  part  of  plaintiff's  duties  under 
his  employment^  but  was  independent  thereof,  and  that  said 
work  of  repairing  said  belt,  together  with  the  appliances  to 
be  used,  was  a  hazardous  and  dangerous  employment;  that, 
in  obedience  to  the  direction  of  said  foreman,  plaintiff  un- 
dertook to  assist  in  uniting  the  broken  ends  of  said  belt; 
that  it  was  the  duty  of  the  defendant  to  furnish  reasonably 
safe  and  suitable  tools  and  appliances  with  which  to  perform 
such  work ;  that  it  neglected  and  failed  to  perform  said  duty 
in  this,  that  it  negligently  furnished  for  such  purpose  de- 
fective and  improper  implements  and  appliances;  that  the 
mode  adopted  by  defendant  for  drawing  the  ends  of  the 
broken  belt  together  was  by  means  of  certain  blocks  or  pieces 
of  timber  about  six  inches  in  thickness  and  about  four  inches 
in  width  and  two  feet  in  length ;  that  one  piece  of  timber 
was  placed  under  the  lower  side  of  one  end  of  the  belt  and 
the  other  piece  was  placed  on  top  of  the  other  side,  and  said 
pieces  of  timber  were  then  securely  fastened  together,  witli 
the  belt  between,  by  means  of  iron  bolts  passing  through  both 
pieces  of  timber  at  either  end,  and  upon  the  ends  of  the  bolts 
were  adjusted  iron  burrs  or  nuts,  which  by  means  of  a 
wrench  were  tightened,  thereby  causing  said  timbers  to 
fasteii  upon  and  clamp  the  portion  of  the  belt  between  said 
timbers ;  that  a  block  similarly  constructed  was  in  like  man- 
ner placed  upon  and  adjusted  to  the  other  end  of  the  broken 
belt;  that  upon  either  side  of  the  belt  extended  iron  rods 
about  three  feet  in  length  and  about  one  inch  in  diameter, 
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and  passing  through  the  ends  of  said  blocks  of  timber  and 
having  attached  at  the  ends  of  the  rods  iron  burrs  and  nuts; 
that.,  by  means  of  a  wrench  being  applied  to  said  rods  and 
causing  them  to  turn,  the  rods  would  pass  into  said  burrs  or 
nuts  at  the  ends  adjusted  as  aforesaid,  thereby  shortening 
the  rods  and  drawing  the  blocks  with  the  ends  of  the  belt 
clamped  as  aforesaid  closer  together,  and  by  this  process  the 
ends  of  the  belt  were  brought  together  so  as  to  be  held  in 
position  until  the  ends  were  united  by  lacing;  that  said 
appliances  were  adjusted  to  said  broken  belt^  as  above  set 
out,  by  plaintiff  and  John  Eoss,  a  co-employe,  under  the 
direction  of  said  Carlyle  as  aforesaid ;  that  after  they  were 
so  adjusted  said  Eoss  proceeded  to  tighten  the  rod  on  one 
side  of  the  belt,  and  plaintiff  on  the  other ;  that  while  so  en- 
gaged in  tightening  the  rod  and  drawing  said  ends  of  tlie 
belt  together,  as  directed  by  said  Carlyle,  suddenly  and  with- 
out any  warning  the  blocks,  being  upon  a  very  great  strain, 
let  loose  of  said  belt  and  flew  forward  with  great  force,  strik- 
ing plaintiff  upon  his  arm,  seriously  and  permanently  dis- 
abling him;  that  said  injury  was  due  solely  (1)  to  the  neg- 
ligence and  carelessness  of  the  defendant  in  taking  him  from 
his  regular  line  of  employment,  (2)  to  defendant's  negli- 
gence in  directing  him  to  perform  said  work,  and  (3)  to 
carelessness  of  the  defendant  in  not  providing  suitable  and 
proper  blocks  and  appliances  for  the  performance  of  such 
work;  that  the  same  were  defective  in  construction,  and 
were  not  of  an  approved  pattern  in  this,  that  they  were  made 
of  plain  surfaced  timber,  so  that  the  parts  which  came  in 
contact  with  and  were  intended  to  clamp  the  belt  were 
smooth,  having  no  grooves  therein  or  other  means  provided 
by  which  to  cause  said  blocks  to  seize  ujwn  and  hold  the  belt 
from  slipping  through  the  blocks  which  should  have  been 
provided ;  that  said  apparatus  had  been  in  use  in  and  about 
said  establishment  for  more  than  three  years,  and  had  often 
been  used,  and  by  reason  thereof  was  worn  very  smooth  on 
the  face  of  the  block  which  was  applied  to  the  belt,  and  on 
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account  of  the  worn  and  smooth  condition  of  the  blocks  they 
could  not  be  fastened  upon  the  belt  so  as  to  prevent  their 
slipping  when  applying  force  sufficient  to  bring  the  broken 
ends  of  the  belt  together ;  that  said  appliance  was  old,  worn 
smooth,  was  defective  in  material  and  construction,  and  was 
wholly  unfit  to  be  used  for  the  purpose  for  which  it  was  in- 
tended, all  of  which  facts  were  well  known  to  the  defendant, 
or  might  have  been  known  by  the  exercise  of  reasonable  dili- 
gence and  inspection ;  that  said  defendant,  with  said  knowl- 
edge as  to  the  unworthy  condition  of  said  blocks  and  appli- 
ances as  aforesaid,  had  carelessly  and  negligently  permitted 
the  same  to  be  used  without  warning  plaintiff  of  their  defect- 
ive condition  or  of  the  danger  attending  their  use,  and  care- 
lessly failed  to  provide  any  means  to  prevent  the  same  from 
slipping  when  in  use,  as  it  could  and  should  have  done  for 
the  safety  of  its  employes. 

It  further  avers  that  plaintiff  was  inexperienced  in  the 
use  of  such  appliances,  and  had  no  knowledge  as  to  the 
proper  mode  of  constructing  the  same  so  as  to  render  them 
efficient  and  safe;  that  he  had  no  knowledge  of  the  imper- 
fect construction  of  said  blocks,  nor  of  their  defective  condi- 
tion, nor  of  the  danger  attending  their  use  in  such  condition, 
but,  presuming  that  they  were  safe  to  be  used,  and  knowing 
nothing  to  the  contrary,  he  proceeded,  in  the  exercise  of  due 
care,  to  carry  out  the  instructions  of  said  foreman,  when  he 
was  injured  as  aforesaid,  without  any  fault  or  negligence 
on  his  part  contributing  thereto. 

The  second  paragraph  differs  in  the  following  particulars : 
That  defendant's  negligence  consisted  in  providing  imple- 
ments wholly  imsuited  and  unfit  to  be  used,  and  in  assigning 
plaintiff  to  a  place  made  unsafe  by  reason  of  those  defective 
appliances,  and  in  failing  to  adjust  the  defective  clamps  or 
guard  against  slipping  in  their  defcx^tive  condition,  and  in 
negligently  ordering  plaintiff  to  perform  the  act  which  re- 
sulted in  his  injury ;  that  Carlyle,  the  foreman,  negligently 
directed  plaintiff  and  one  Ross,  a  co-employe,  to  use  those 
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defective  appliances,  and  to  stand  between  the  blocks  and 
tighten  the  rod  by  the  use  of  a  wrench,  instead  of  standing 
at  the  end  and  tightening  the  nuts  on  the  rod,  and  "negli- 
gently directed  plaintiff  still  further  to  tighten  said  rod 
when  the  same  was  on  a  very  great  strain ;"  that  plaintiff, 
having  no  knowledge  of  the  mode  of  using  clamps,  "relied 
upon  the  directions  of  said  Carlyle,  whose  orders  he  was 
bound  to  obey'' ;  that,  while  in  his  effort  to,  carry  out  said 
Carlyle's  order  still  further  to  tighten  the  rod,  the  clamp 
slipped  and  struck  plaintiff  on  his  arm.  The  court  did  not 
err  in  holding  each  paragraph  good. 

The  charge  of  negligence  in  each  paragraph  is  based  upon 
defendant's  failure  to  furnish  clamps  reasonably  safe  and  fit 
for  the  purpose  for  which  they  were  to  be  used.  This  is  the 
essential  element  in  the  case.  Such  failure  is  a  breach  of 
legal  duty.  Every  act  charged  rests  upon  the  defendant's 
negligence  in  furnishing  defective  and  unsafe  implements 
to  use  in  lacing  the  broken  belt 

2.  With  reference  to  the  averments  of  the  complaint, 
the  answers  to  interrogaitories  ahow,  among  others,  the 
following  facts :  Plaintiff  had  assisted  ten  or  twelve  times 
in  repairing  belts  by  the  use  of  clamps.  On  several  occa- 
sions he  had  used  the  same  clamps  that  he  was  using  at  the 
time  of  his  injury.  Carlyle  and  Ross  usually  assisted  plain- 
tiff in  said  work,  and  he  was  assisted  by  them  at  the  time  he 
was  injured.  At  that  time  said  Carlyle,  Eoss  and  plaintiff 
were  each  doing  a  part  of  the  necessary  work  in  bringing 
together  the  broken  belt,  and  were  all  engaged  in  the  com- 
mon work  of  repairing  the  belt,  each  one  of  them  doing  a 
share  of  the  work  at  the  time  of  the  accident  Carlyle  and 
plaintiff  had  on  prior  occasions  worked  together  in  placing 
clamps  on  belts,  and  in  tightening  the  belt  by  the  use  of 
clamps,  and  in  lacing  belts. 

It  is  also  found  that  the  bolts,  nuts  and  threads  were  in 
good  condition  and  repair  at  the  time  of  the  accident 
After  the  accident  plaintiff  assisted  Carlyle  and  Ross  in 
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readjusting  the, clamps  to  the  belt  and  making  the  necessary 
repairs  in  the  belt.  Plaintiff  tightened  the  same  end  of  the 
clamps  on  the  belt  that  he  had  just  tightened  before  the  belt 
slipped  from  the  clamps,  and  the  clamp  then  held  the  belt 
securely.  No  repairs  whatever  have  been  made  to  these 
clamps  or  the  bolts  or  nuts,  or  anything  else  pertaining  to 
them,  since  the  accident,  and  up  to  the  present  time  they 
have  been  used  whenever  necessary  to  repair  belts.  They 
were  of  a  pattern  in  common  use  for  repairing  belts,  and 
when  securely  tightened  there  was  no  nibbing  or  friction  on 
the  face  of  them. 

It  is  found  that  it  was  customary  for  as  long  as  ten  or 
fifteen  years  for  clamps  of  this  character  to  be  used  in  re- 
pairing belts.  It  was  the  duty  of  plaintiff  and  Ross  to 
tighten  the  clamps  on  the  belt  before  it  was  laced,  when  so 
ordered  by  the  foreman.  They  knew  it  was  tlieir  duty  to 
fasten  the  clamps  securely,  according  to  the  orders  of  the 
foreman.  The  surfaces  of  these  clamps  which  went  to  the 
belt  were  in  good  condition  and  repair,  and  nothing  pertain- 
ing to  the  clamp  or  bolts  broke  so  as  to  cause  the  clamp  to 
slip.  Before  adjusting  the  clamps  plaintiff  examined  their 
inner  surfaces.  He  had  used  these  clamps  about  a  dozen 
times,  and  had  seen  the  condition  of  their  surfaces  between 
which  the  belt  was  placed.  Carlyle  did  not  direct  plaintiff 
where  to  stand  in  tightening  the  clamps.  Plaintiff  had  been 
employed  in  defendant's  factory  eighteen  months  prior  to 
the  accident 

When  plaintiff  took  his  job  he  knew  he  was  subject  to  the 
foreman's  orders*  Plaintiff's  eyesight  was  good  at  the  time 
of  the  accident,  and  tligre  was  ample  light  at  the  time  and 
place  of  the  injury.  The  clamps  used  were  about  twenty 
inches  in  length,  and  four  and  three-fourtlis  inches  by  two 
and  three-fourths  inches  in  width  and  tliickness.  Smooth- 
faced clamps,  if  properly  adjusted  and  tightened  on  a 
twelve-inch  rubber  belt^  under  the  same  tension  as  was  the 
Vol.  35—28 
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belt  at  the  time  of  the  accident,  would  hold  it  securely  with- 
out the  use  of  nails,  sandpaper  or  corrugations  in  the  clamps, 
if  proper  precaution  be  taken.  After  the  accident  to  Moudy 
he  fastened  these  smooth-faced  clamps  on  his  side  of  the  belt, 
so  that  they  held  it  securely  without  slipping  until  the  re- 
pairs had  been  completed.  The  belt  slipped  in  the  clamps 
because  proper  precaution  had  not  been  taken  by  the  fore- 
man, Carlyle.  The  clamps  used  by  the  plaintiff  were  such  as 
were  at  that  time  in  common  use  and  approved  by  reputable 
companies  in  that  vicinity  having  occasion  to  use  clamps  to 
repair  belts  of  a  character  similar  to  that  which  Moudy  was 
repairing. 

Plaintiff  had  done  similar  work  to  that  in  which 
he  was  engaged  when  injured  at  least  ten  or  twelve 
times.  The  work  he  was  doing  when  injured  was 
done  by  him  in  the  same  manner  in  which  he  had  done 
the  work  on  prior  occasions^  Moudy  and  Boss  adjusted  the 
clamps  on  the  belt  that  slipped  and  struck  Moudy's  arm. 
The  defendant  had  found  from  years  of  experience  that  it 
was  safe  to  use,  in  lacing  rubber  belts  of  the  kind  plaintiff 
was  repairing,  clamps  like  those  plaintiff  was  using.  Plain- 
tiff never  objected  to  assisting  in  repairing  the  belt  or  being 
where  he  was  when  injured.  lie  never  objected  to  using  the 
clamps  which  he  was  using  when  injured,  nor  to  standing 
where  he  said  he  was  told  by  Carlyle  to  stand.  The  clamps 
which  the  plaintiff  was  using  had  been  used  with  safety  for 
several  months  by  defendant's  employes  in  lacing  the  belt 
which  the  plaintiff  was  repairing.  Before  the  injury  plain- 
tiff never  said  to  defendant  that  he  was  ignorant  or  inex- 
perienced in  using  clamps  to  repair  belts. 

These  answers  conclusively  show  a  failure  to  prove  the 
acts  of  negligence  charged.  The  plaintiff  is  found  to  have 
been  a  man  of  experience,  to  have  undertaken  to  work  with 
appliances  the  condition  of  which  and  circimistances  sur- 
rounding which  were  open  and  obvious  to  him,  and  to  do 
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that  which  he  had  done  by  the  same  means  and  in  the  same 
manner  ten  or  twelve  times  before. 

The  appliances  which  in  the  complaint  are  alleged  to  have 
been  defective  and  unfit  are  found  to  be  suitable  and  in  good 
condition;  to  be  of  a  pattern  in  common  and  approved  use 
not  only  in  appellant's  factory,  but  in  other  establishments 
of  like  character ;  to  have  been  used  with  safety  by  appel- 
lant for  years  before  the  accident.  The  work  was  being 
done  in  the  customary  manner  by  competent  servants. 
There  is  no  charge,  nor  do  the  findings  show,  that  Carlyle 
and  Ross  were  not  competent 

3.  Where  an  accident  is  unusual  and  not  reasonably  to 
be  anticipated  in  the  light  of  experience  from  the  appliances 
used,  there  is  no  culpable  n^ligenee.  Wabash  R.  Co,  v. 
Locke  (1887),  112  Ind.  404,  2  Am.  St.  193;  Standard  Oil 
Co.  V.  Ilelmich  (1897),  148  Ind.  457;  Consolidated  Stone 
Co.  V.  Redmon  (1899),  23  Ind.  App.  319. 

4.  The  employer  is  not  liable  to  an  employe  when  the 
injury  is  due  solely  to  the  negligence  of  a  fellow  servant. 
The  employer  discharges  his  duty  when  he  furnishes  a  rea- 
sonably safe  place  in  which  the  employe  is  to  work,  suitable 
and  reasonably  safe  appliances,  and  reasonably  skilful  and 
competent  fellow  servants.  Having  done  so  he  does  not 
become  an  insurer  of  the  safety  of  the  employe.  The  proper 
use  of  appliances  is  the  duty  of  the  employe.  12  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  953,  954,  and  cases  cited; 
Hoosier  Stone  Co.  v.  McCain  (1892),  133  Ind.  231 ;  DmiA- 
out  V.  Eagle  Machine  Co.  (1883),  90  Ind.  423 ;  McKinnon 
V.  Norcross  (1889),  148  Mass.  533,  20  X.  E.  183,  3  L.  R. 
A.  320;  Ilussey  v.  Corjer  (1889),  112  X.  Y.  614,  20  N.  E. 
566,  3  L.  R.  A.  559,  8  Am.  St  787 ;  Kcrner  v.  Baltimore, 
etc.,R.  Co.  (1897),  149  Ind.  21. 

In  the  last  case  cited  tlie  court  said :  "It  can  not  l)c  that 
the  master,  when  he  has  supplied  a  safe  place  to  work,  ha« 
furnished  tools  and  appliances  free  from  fault,  and  when  he 
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has  not  been  carelees  in  the  employment  of  unskilful  serv- 
ants, is  required  also  to  have  present^  as  each  act  of  each 
servant  is  performed,  some  one  to  warn  the  servant  against 
the  improper  use  of  the  appliances  furnished."  In  that 
case  appellant's  decedent  and  other  employes  were  repairing 
a  locomotive,  under  the  foreman's  direction,  and  the  fore- 
man was  held  to  be  a  fellow  servant  of  decedent  in  doing  that 
particular  work,  and  the  master  was  not  liable  for  such  fore- 
man's negligent  acts  of  omission. 

In  Klochinshi  v.  Shores  Immher  Co.  (1896),  93  Wis. 
417,  425,  67  N.  W.  934,  the  court  said:  "Whatever  order 
or  direction  Murray  [the  superintendent]  gave  to  the  plain- 
tiff after  he  commenced  the  work  on  the  log  deck,  and  while 
working  there  with  Murray,  must  be  regarded  as  the  order 
or  direction  of  a  co-employe  or  fellow  servant  and  not  of  the 
vice-principal  of  the  defendant" 

In  McKimum  v.  NoTcross,  ^supra,  the  court  said :  'Trop- 
erly  to  use  pulleys,  blocks,  ropes,  and  other  ordinary  tools 
and  appliances  which  have  been  furnished  by  a  master  \o  a 
workman  employed  upon  a  derrick,  is  a  part  of  the  duty  of 
the  workmen.  It  is  incidental  to  the  management  and  use  of 
the  derrick.  In  working  with  a  derrick,  the  foreman  and 
his  assistants  are  fellow  servants,  and  the  master  is  not 
responsible  to  any  one  of  them  for  the  negligence  of  any 
other  in  the  use  of  the  materials  and  implements  which  the 
master  has  supplied."  See,  also.  Southern  Ind.  R.  Co.  v. 
Martin  (1903),  160  Ind,  280 ;  O'Brien  v.  American  Dredg- 
ing Co.  (1891),  53  N.  J.  L.  291,  21  AtL  324. 

It  is  vain,  in  the  face  of  the  facts  found,  to  say  that  ap- 
pellee was  inexperienced  in  the  work  t)r  ignorant  of  the  dan- 
ger, or  that  the  appliances  were  defective  or  out  of  repair. 
To  several  of  the  answers  to  interrogatories  set  out  the  jury 
have  added  "if  proper  precaution  be  taken."  What  was 
meant  thereby  we  can  not  positively  know.  That  proper 
appliances  were  furnished,  that  they  were  used  in  the  cus- 
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tomary  manner,  and  used  by  competent  servants  clearly 
appears. 

5.  Carlyle  and  Ross  were  fellow  servants  with  appellee 
in  the  particular  employment-  described,  notwithstanding 
Carlyle's  general  control  as  foreman.  Justice  v.  Pennsyl- 
vania Co.  (1892),  130  Ind.  321. 

The  reasonable  inference  to  be  drawn  from  the  use  of  the 
expression  "if  proper  precaution  be  taken"  would  seem  to 
be  that  the  unfortunate  accident  was  due  solely  to  the  failure 
upon  the  part  of  either  the  appellee  or  his  co-workers  se- 
curely to  fasten  the  clamps,  and  that  this  was  the  only 
"proper  precaution"  meant.  Still  this  is  matter  of  con- 
jecture. The  answers  to  interrogatories  are  in  irreconcil- 
able conflict  with  the  general  verdict  upon  the  negligence 
charged. 

6.  There  are  numerous  alleged  errors  discussed  which 
have  not  been  referred  to  in  this  opinion,  for  the  reason  that 
the  questions  thereby  presented  may  not  arise  upon  a  second 
trial.  The  condition  annexed  to  the  answers  to  some  of  the 
interrogatories  hereinbefore  referred  to  leaves  a  possible 
doubt  as  to  the  meaning  intended,  and,  upon  a  consideration 
of  the  whole  record,  we  are  of  the  opinion  that  the  proper 
course  to  pursue  is  to  reverse  the  judgment,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial. 

Judgment  reversed. 

Wiley,  J. — I  concur  in  the  conclusion  that  the  judgment 
should  be  reversed,  but  under  the  answers  to  interrogatories 
I  am  firmly  of  the  opinion  that  they  show  appellee  to  have 
been  guilty  of  contributory  negligence,  which  should  pre- 
clude his  recovery.  In  such  case  the  answers  are  in  ir- 
reconcilable conflict  with  the  general  verdict,  which  finds 
that  appellee  was  free  from  fault,  and  hence  control  the  gen- 
eral verdict.  The  appellant  was  entitled  to  judgment,  and 
the  mandate  should  direct  the  trial  court  to  sustain  its 
motion  therefor. 
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Silver,  Burdett  &  Co.  v.  Indiana  State 
Board  of  Education  et  al. 

[No.   5,236.     Filed   December   13,   1904.     Rehearing  denied   March  9, 
1005.     Transfer  denied  May  12,  1905.] 

1.  Sl-ATUTES.— Amendment.— The  act  of  1803  (Acta  1893,  p.  165)  is 
not  an  amendment  of  the  act  of  1891  (Acts  1891,  p.  99)  or  the  act  of 
1889  (Acts  1880,  p.  74),  but  is  an  independent  statute,     p.  449. 

2.  Same.  —  Construction.  —  Board  of  School  Book  Commissioners.  — 
Duty  at  Expiration  of  Contract, — Under  section  10  of  the  act  of  1893 
(Acts  1893,  p.  165,  §5891  Burns  1901)  it  is  the  duty  of  the  state 
board  of  school  book  commissioners,  at  the  expiration  of  a  schoolbook 
contract,  either  (1)  to  determine  upon  a  revision  of' the  books  then  in 
use,  or  (2)  to  contract  for  a  new  book  or  books  to  be  introduced  into 
tlie  schools,     p.  449. 

3.  Same. —  Construction, —  Intent, —  Schoolhooks. —  It  is  the  manifest 
intent  of  the  statute  -of  1893  (Acts  1893,  p.  165)  that  schoolbooks 
contracted  for  shall  remain  in  use  five  years,  at  the  expiration  of 
which  time  they  may  be  revised  or  new  books  introduced,      p.  453. 

4.  Officers. — State  Board  of  School  Book  Commissioners, — Powers. — 
The  duties  of  the  state  board  of  school  book  commissioners  are  pre- 
scribed by  statute,  and  such  board  can  bind  the  State  only  by  its 
actions  within  the  powers  so  conferred,     p.  453. 

5.  Same.  —  State  Board  of  School  Book  Commissioners,  —  Powers.  — 
Noticc.'^AU  persons  dealing  with  the  state  board  of  school  book  com- 
missioners are  conclusively  presumed  to  know  the  scope  and  bounds  of 
its  authority,     p.  454. 

6.  Statutes.  —  Revision  of  Schoolhooks.  —  Conditions,  —  In  order  tcT 
make  a  revision  of  schoolbooks,  the  statute  (Acts  1893,  p.  165,  SO, 
§5890  Burns  1901)  requires  (1)  the  state  board  of  school  book  com- 
missioners must  select  a  competent  author  to  make  the  revision, 
(2)  the  cost  of  such  revision  shall  be  paid  by  the  contractor  furnish- 
ing the  books,  (3)  the  cost  of  such  revision  shall  be  agreed  upon 
before  the  revision  is  begun,  (4)  such  board  shall  contract  with  some 
author  to  furnish  the  manu.script  of  such  revision  to  the  acceptance 
and  .satisfaction  of  the -board,  and  (5)  such  contractor  shall  give  bond 
to  furnish  such  books,     p.  454. 

7.  Same. — Reinsion  of  Schoolhooks. — Manuscript  to  "Acceptance  and 
Satisfaction'*  of  Board. — In  making  a  contract  for  the  revision  of 
schoolbooks  the  statutory  provision  (Acts  1893,  p.  165,  §9,  §5890 
Burns  1901),  that  the  manuscript  of  such  revision  must  be  to  the 
"acceptance  and  satL«5faction"  of  the  state  board  of  school  book  com- 
missioners, must  be  complied  with,    p.  455. 
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8.  Statutes. — Revision  of  ScKoolhooks. — Conditions  Precedent, — ^The* 
requirements  provided  by  statute  (Acta  1893,  p.  165,  §9,  §5890  Burns 
1901)  before  a  contract  for  revision  of  schoolbooks  is  consummated 
are  conditions  precedent  to  the  malting  of  sucli  contract,    p.  456. 

9.  Officers. — Statutory  Powers. — Acts  WitMn. — ^Where  a  statute  pre- 
scribes the  method  for  a  statutory  board  or  officer  to  perform  an  offi- 
cial act,  such  method  must  be  strictly  followed,    p.  457. 

10.  Statutes. — Chanting  New  Powers, — Method  of  Performance  Pre- 
«cri&etf.~Where  a  statute  (Acts  1893,  p.  165,  99,  §5890  Burns  1001) 
grants  a  new  power,  and  prescribes  the  method  of  ita  exercise,  such 
method  must  be  strictly  followed,     p.  450. 

11.  Sake. — Mandatory. — Strict  Construction. — Conditions  Precedent. 
—The  act  of  1893  (Acts  1893,  p.  165,  §5882  et  seq.  Burns  1901), 
being  in  the  interest  of  the  public,  is  mandatory  and  subject  to  strict 
construction,  and  the  requirements  therein  will  be  construed  as  condi- 
tions precedent,    p.  459. 

12.  Ck>iVTRACTS. — Revision  of  Schoolhooks. — Statutory  Requirements, 
— Nonperformance. — No  contract  is  consummated  for  the  revision  of 
schoolbooks  where  the  state  board  of  school  book  commissioners  did 
not  select  a  competent  author  to  make  such  revision,  and  did  not  agree 
with  the  contractor  upon  the  cost  of  such  revision,  and  did  not  con- 
tract with  any  author  to  furnish  the  manuscript  for  such  revision  to 
its  "acceptance  and  satisfaction,"  and  where  such  contractor  did  not 
enter  into  a  contract  to  furnish  such  revised  books  and  give  bond  for 
the  faithful  performance  of  such  contract,    p.  461. 

13.  Estoppel.  —  Statutory  Board,  —  Prescribed  Powers  and  Duties. — 
No  estoppel  lies  against  the  state  board  of  school  book  commissioners 
to  prevent  it  from  questioning  an  alleged  contract  for  the  revision  of 
schoolbooks,  since  the  contractor  is  conclusively  presumed  to  know  the 
law  and  the  statutory  powers  of  such  board,     p.  462. 

14.  Sake. — Knowledge. — Where  there  is  equal  knowledge  by  both  par- 
ties there  can  be  no  estoppel,    p.  464. 

15.  Pleadino. — Complaint. — Contracts, — Allegations  of  Performance. 
— A  complaint  for  the  enforcement  of  a  written  contract  must  allege 
the  performance  of  the  conditions  on  plaintiff's  part  or  a  legal  excui^e 
therefor,    p.  464. 

16.  Statutes. — Revising  Schoolhooks, — Contract  For. — Execution. — 
A  resolution  of  the  state  board  of  school  book  commissioners  for  the 
revision  of  a  schoolbook  and  the  written  consent  of  the  contractor 
therefor  does  not  constitute  a  contract,  since  the  statute  (Acts  1893, 
p.  165,  §14,  §5895  Bums  1901)  requires  that  the  parties  execute  a 
new  contract  and  that  the  contractor  give  a  bond  for  the  faithful  per- 
formance thereof,     p.  465. 

17.  Same. — Revision  of  Schoolhooks. — Powers  of  Board. — The  state 
board  of  school  book  commissioners  is  not  compelled  by  statute  (Acts 
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1893,  p.  165,  fi5882  et  jseq.  Burns  1901)  to  continue  the  revision  of 
schoolbooks,  after  deciding  to  have  a  revision,  if  not  satisfactwy  to 
such  board,    p.  465. 

From  Superior  Court  of  Marion  County  (66,830)  ;  John 
L.  McMader,  Judge. 

Action  by  Silver,  Burdett  &  Co.  against  the  Indiana  State 
Board  of  Education  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

Robert  W.  McBride,  for  appellant 
Charles  TF.  Miller,  Attorney-General,  C.  C.  Hadley  and 
James  W.  Noel,  for  appellees. 

Wiley,  J. — On  the  joint  petition  of  the  parties,  this 
cause  was  advanced. 

Appellant  brought  a  suit  in  equity  to  enjoin  the  state 
board  of  school  book  commissioners,  and  the  individual  mem- 
bers thereof,  from  entering  into  a  contract  with  D.  C.  Heath 
&  Co.,  a  book  publishing  corporation,  to  fumisb  certain 
text-books  for  the  use  of  the  public  schools  of  the  State.  A 
temporary  restraining  order  was  issued.  Appellees  ap- 
peared and  filed  a  demurrer  to  the  complaint^  which  de- 
murrer was  sustained.  The  appellant  refused  to  plead  fur- 
ther, the  temporary  injunction  was  dissolved,  and  judgment 
rendered  against  appellant  for  costs. 

The  only  question  presented  by  the  assignment  of  error  is 
the  overruling  of  the  demurrer  to  the  complaint 

The  cause  is  of  such  importance,  not  only  to  the  parties 
litigant,  but  to  the  public  as  well,  that  a  full  statement  of 
the  facts  relied  upon  should  be  made.  By  its  complaint 
appellant  avers  that  it  is  in  the  business  of  publishing  and 
selling  the  arithmetic  known  as  "Normal  Course  in  Num- 
bers," by  John  W.  Cook  and  Nebraska  Cropsey;  that  the 
appellee  the  Indiana  State  Board  of  Education  is  a  board 
created  by  statute,  and  clothed  with  powers  relating  to  the 
administration  of  the  public  school  system;  that  the  ap- 
pellee the  Indiana  State  Board  of  Education  constitutes 
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ez  officio  the  state  board  of  school  book  commissioners, 
with  certain  powers  concerning  the  selection  and  adoption 
of  textrbooks^  and  of  causing,  from  time  to  time,  revisions 
thereof  to  be  made,  and  with  the  power  to  contract  for  the 
supply  of  said  books  for  use  in  the  public  schools.  It  is 
further  averred  that  on  the  27th  day  of  April,  1899,  the  ap- 
pellee, state  board  of  school  book  commissioners,  entered 
into  a  written  contract  with  appellant,  by  virtue  of  which 
appellant  agreed  to  furnish  certain  books  for  use  in  the 
public  schools,  among  them  being  the  Normal  Course  in 
Xumbers,  by  John  W.  Cook  and  Nebraska  Cropsey;  that 
by  said  contract  appellant  further  agreed  to  furnish  said 
books,  at  designated  prices,  in  exchange  for  books  of  cor- 
responding grades  in  the  hands  of  the  pupils  of  the  schools. 
The  contract  bound  appellant  to  maintain  and  furnish  said 
books,  equal  in  all  respects  to  the  standard  text-books,  as 
provided  by  law.  Further,  that,  in  compliance  with  the 
law,  appellant  entered  into  a  bond,  with  approved  surety,  in 
the  penalty  of  $30,000,  conditioned  for  the  faithful  per- 
formance of  its  contract;  that  by  said  contract  appellant 
acquired  the  right,  for  a  term  of  five  years,  to  furnish  the 
books  therein  described  for  all  of  the  public  schools  of  the 
State,^  and  that  it  has  kept  all  of  the  requirements  and  per- 
formed all  of  the  conditions  of  its  contract 

It  is  next  averred  that  on  the  14th  day  of  November, 
1902,  said  board  took  the  following  action,  as  exemplified 
by  its  record,  to  wit :  "As  the  Staters  contracts  with  certain 
publishing  companies  will  expire  in  about  one  year  and  a 
half,  it  was  deemed  advisable  to  consider  for  a  time,  in  a 
preliminary  way,  the  question  of  ordering  a  revision  of 
some  of  the  text-books.  The  whole  subject  was  discussed 
informally  at  some  length.  Heretofore,  when  extensive 
revisions  have  been  ordered,  it  has  been  found  that  the 
time  allowed  for  such  revisions  has  not  been  suiBcient, 
and,  in  a  number  of  cases,  the  revised  books  were  not 
ready  for  distribution  on  the  opening  of  the  schools  at  the 
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beginning  of  the  year.  That  more  time  may  be  given  for 
revising  any  texts  that  it  may  be  found  necessary  to  revise, 
and  thus  have  them  ready  in  good  time  for  use  in  the 
schools,  it  was  resolved  by  the  board  to  meet  on  Thursday, 
December  18,  at  10 :30  a.  m.,  as  a  board  of  school  book  com- 
missioners, to  decide  whether  any  of  the  text-books  now  in 
use  shall  be  revised  and  the  contracts  for  the  same  re- 
newed. The  following  committee  was  appointed  to  con- 
sider and  report  to  the  board  at  its  December  meeting,  in 
general,  what  revisions  would  be  necessary  to  make  the 
books  more  acceptable  to  the  board  and  the  teachers  of  the 
State;  also  to  ascertain  whetlier  the  publishers  would  con- 
sent to  such  revisions  as  the  board  might  think  proper  to 
order:  Arithmetics,  Presidents  Parsons  and  Bryan  and 
Superintendent  Coolcy  *  *  *.'*  And  thereafter  the  fol- 
lowing action  was  taken,  as  shown  by  the  minutes  of  a 
meeting  of  said  board  held  December  17,  1902,  as  fol- 
lows: "The  committee  on  the  revision  of  arithmetics  sub- 
mitted.the  following  report:  *To  the  state  board  of  school 
book  commissioners.  Gentlemen :  On  the  14th  day  of  last 
Xoveniber  we  were  appointed  a  committee  to  consider  and 
report  to  the  board  at  its  December  meeting:  (1)  Wlicther 
the  publishers  of  the  arithmetics  now  in  use  in  public 
schools  of  the  State  would  consent  to  such  revisions  as 
the  board  might  think  proper  to  order;  (2)  what  revisions 
in  general  would  be  necessary  to  make  the  books  more 
acceptable  to  the  board  and  the  teachers  of  the  State.  We 
beg  to  report  as  follows : 

"First.  As  the  correspondence  herewith  submitted  and 
made  a  part  of  this  report  shows,  Silver,  Burdett  &  Co., 
the  publishers  of  the  arithmetics,  express  their  entire  will- 
ingness to  make  any  changes  in  either  or  both  of  the 
arithmetics  which  this  board  may  direct,  or  that  will  meet 
the  approval  of  the  board. 

"Second.  On  educational  and  economic  grounds  the  com- 
mittee is  in  favor  of  retaining  the  books  and  contracting 
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for  the  same  for  another  period  of  five  years,  if  they  can 
be  made  acceptable  to  the  state  board  of  school  book  com- 
missioners. We  favor  the  revision  and  the  readoption  of 
these  books,  upon  the  following  conditions:  (1)  The  re- 
sponsibility for  making  the  books  acceptable  to  the  board 
shall  rest  entirely  with  the  publishers,  and  not  with  this 
board  or  a  committee  of  the  same.  (2)  That  the  omis- 
sions, insertions  of  new  matter  of  all  kinds,  and  all  pro- 
posed changes  in  the  books  now  in  use  be  presented  to  the 
board  for  its  consideration,  not  later  than  January  1,  1904. 
(3)  The  board  expressly  reserves  the  right  to  reject  the 
books  as  revised  if,  when  submitted  at  the  time  named — 
January  1,  1904 — they  should  not  be  acceptable,  and  to 
receive  and  consider  bids  from  other  publishers  to  furnish 
texts  in  arithmetic.  (4)  A  committee  of  three  shall  be 
appointed  by  the  president  of  the  board  to  confer  and 
advise  with  the  publishers  as  the  revision  proceeds,  and 
to  serve  as  a  medium  of  communication  between  the  pub- 
lishers and  the  board;  but  such  committee  shall  have  no 
power  to  bind  the  board  in  accepting  any  of  the  changes 
or  revisions  proposed,  or  in  the  final  acceptance  or  rejection 
of  the  books.  (5)  If,  when  tlie  revised  books  shall  be  pre- 
sented to  the  board  for  adoption  or  rejection,  it  shall  be 
considered  by  the  board  impracticable  to  use  both  the  revised 
books  and  the  old  books  with  the  same  classes,  the  publishers 
shall  agree  to  give  an  exchange  price  of  twenty-five  cents  on 
the  elementary  arithmetic,  and  thirty-five  cents  on  the  ad- 
vanced arithmetic'  " 

The  complaint  then  alleges  that  after  the  foregoing  meet- 
ings of  said  board,  appellant  addressed  to  it  a  letter  dated 
November  29,  1902,  in  which  it  expressed  its  consent  to  a 
revision  of  the  arithmetics.  We  copy  the  following  from 
the  letter:  "We  shall  be  pleased  to  cooperate  with  your 
board,  acting  as  a  whole  or  represented  through  a  com- 
mittee, to  the  fullest  extent  possible  in  making  such  re- 
vision in  the  arithmetics  as  your  board  may  decide  will  best 
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meet  the  interests  and  requirements  of  the  schools  of  your 
State.  In  short,  whatever  changes  in  the  line  of  revision 
in  the  present  editions  may  seem  necessary  to  your  board, 
we,  as  publishers  of  the  arithmetic,  will  cheerfully  make.'' 

It  is  further  averred  that  at  a  meeting  of  the  board  a 
motion  was  made  and  unanimously  adopted  that  the  Cock- 
Cropsey  arithmetic  then  in  use  be  revised,  and  that  an 
advisory  committee  of  three  be  appointed  for  consultation 
with  the  publishers,  provided  that  neither  the  committee 
nor  the  board  of  education  should  be  committed  to  the 
adoption  of  the  revised  text-books  imless  they  should  be 
made  satisfactory  to  the  board  on  or  before  January  1, 
1904;  and  provided,  further,  that  satisfactory  exchange 
conditions  be  made  in  case  the  revised  books  could  not  be 
used  in  classes  with  the  old  books.  It  is  then  averred  that 
said  committee  was  appointed,  and  consisted  of  W.  W. 
Parsons,  W.  L.  Bryan  and  F.  W.  Cooley. 

The  complaint  then  avers  that  on  the  13th  day  of  Janu- 
ary, 1903,  the  president  of  the  Indiana  state  board  of 
school  book  commissioners  addressed  a  letter  to  appellant, 
in  which  he  acknowledged  the  receipt  of  appellant's  letter, 
consenting  to  a  revision  of  the  books  named,  and  commimi- 
eating  the  fact  that  the  board  had  passed  a  resolution  to 
the  effect  that  the  Cook-Cropsey  arithmetics  should  be  re- 
vised; that  a  committee  had  been  appointed  for  that  pur- 
pose, and  further  advising  appellant  that  neither  the  board 
nor  the  committee  should  be  committed  to  the  adoption 
of  the  revised  books  unless  they  should  be  made  satisfactory 
to  the  board  on  or  before  January  1,  1904;  and,  further, 
that  satisfactory  exchange  conditions  could-  be  made.  In 
tliat  letter  the  appellant  was  further  advised  that  the  board 
would  be  glad  to  have  addressed  to  its  president  a  commu- 
nication from  appellant  accepting  the  conditions  and  terms 
of  the  order  so  made,  and  advising  appellant  to  proceed 
with  the  committee  named.  It  is  further  averred  tiiat  on 
the  17th  day  of  January,  1903,  appellant  replied  to  that 
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letter,  giving  its  consent,  and  accepting  the  conditions  and 
terms  imposed  for  the  revision  of  the  books. 

It  is  then  averred  that  on  the  3d  day  of  February,  1903, 
said  advisory  committee  addressed  a  letter  to  appellant  as 
follows:  "The  committee  of  the  state  board  ^f  education 
on  the  revision  of  arithmetics  held  a  meeting  in  this  city 
yesterday.  You  will  recall  that  the  original  action  of  the 
state  board  of  education  leaves  the  publishers  of  the  various 
text-books  wholly  responsible  for  making  revisions  accept- 
able to  the  state  board.  Heretofore  committees  have  been 
appointed  that  have  supervised  the  work  of  revising  the 
books,  but  by  this  recent  action  the  matter  of  revision  is 
wholly  in  the  hands  of  the  publishers.  The  committee  is  an 
advisory  conmiittee  only,  but  it  is  quite  willing  to  cooperate 
as  fully  as  possible  with  the  publishers  in  their  efforts  to 
revise  the  books  in  the  most  satisfactory  manner.  The  com- 
mittee takes  the  liberty  to  suggest  that  Prof.  O.  L.  Kelso, 
of  the  department  of  mathematics  in*  Indiana  State  Normal 
School,  and  Dr.  Robert  J.  Aley,  of  the  department  of  math- 
ematics in  Indiana  University,  would^  in  the  opinion  of  tlie 
committee,  be  excellent  men  for  you  to  employ  to  make  this 
revision.  You  are  at  entire  liberty,  however,  if  you  desire 
to  do  so,  to  employ  other  persons  for  this  work.  The  com- 
mittee only  suggests  and  recommends  these  gentlemen  for 
your  consideration,  leaving  the  matter  of  selecting  the  re- 
visers and  the  work  of  the  revision  entirely  in  your  hands." 

That  on  the  19th  day  of  February,  1903,  appellant  re- 
plied to  that  letter  as  follows:  "We  have  been  pleased  to 
act  upon  the  suggestion  made  by  your  committee,  and  have 
entered  into  an  agreement  with  Dr.  Robert  J.  Aley,  of  the 
Indiana  University,  and  Prof.  O.  L.  Kelso,  of  the  Indiana 
State  Normal  School,  to  conduct  the  revision  of  the  books, 
and  we  feel  assured  that  the  work  will  be  done  in  a  thor- 
oughly satisfactory  manner.  We  can  assure  your  com- 
mittee that  we  shall  cooperate  with  these  gentlemen  and  aid 
them  to  the  best  of  our  ability  in  the  work  that  they  have 
undertaken." 
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The  complaint  then  aA'^ers  that,  acting  on  the  suggestion 
of  said  committee,  it  employed  Robert  J.  Aley  and  O.  L. 
Kelso  to  perform  the  necessary  work  of  revision ;  that  said 
boards,  nor  either  of  them,  agreed  with  appellant  upon  the 
cost  and  expense  of  such  revision,  nor  did  they,  op  either  of 
them,  suggest  such  agrefement,  but  that  appellant  volun- 
tarily contracted  and  agreed  with  said  Aley  and  Kelso  to 
make  said  revision  for  the  compensation  of  $2,500,  which 
it  paid,  and  that  said  revisers,  acting  under  and  in  pursu- 
ance of  their  contract,  entered  upon  a  complete  revision  of 
said  books;  that  said  revision  when  completed  was  8ul>- 
mitted  to  the  Indiana  board  of  education  and  said  state 
board /of  school  book  commissioners  on  the  1st  day  of  Janu- 
ary, 1004. 

Appellant  further  avers  that  all  the  cost  and  expense  of 
said  revision,  aggregating  $5,000,  was  paid  by  it.  The 
complaint  then  makes  the  following  averment:  "PlaintiflF 
further  avers  that  by  reason  of  the  premises,  and  by  reason 
of  its  compliance  with  each  and  all  of  the  aforesaid  require- 
ments made  by  said  Indiana  State  Board  of  Education  and 
said  State  board  of  school  book  commissioners  for  the  State 
of  Indiana,  it  became  and  was  entitled  to  a  renewal  of  its 
said  contract  for  another  tenn  of  five  years,  and  that  by 
virtue  thereof  its  said  contract  was  thus  renewed  and  ex- 
tended, and  the  valuable  rights  secured  tont  by  said  contract 
were  in  like  manner  and  for  said  full  additional  period  of 
five  years  thus  renewed  and  extended." 

It  is  further  averred  that  appellees,  in  utter  disregard 
of  appellant's  rights  in  the  premises,  and  before  January 
1,  1904,  advertised  for  bids  from  publishers  of  schoolbooks 
for  furnishing  said  books  to  tahe  the  place  of  said  books 
thus  revised,  and  that  on  the  8th  and  9th  days  of  ilareli, 
1004,  acting  as  a  state  board  of  scliool  book  commissioners, 
awarded  to  D.  C.  Heath  &  Co.  a  contract  for  supplying  to 
tlie  schools  of  the  State  a  set  of  books  designed  and  intended 
to  take  the  place  of  those  which  plaintiff  is  and  was  under 
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contract  to  furnish  to  said  schools,  and  thereby  undertook 
and  assumed  to  abrogate  and  annul  plaintiff's  rights  in  the 
premises,  and  to  cancel  and  set  aside  plaintiff's  said  con- 
tractj  which  had,  by  the  revision  of  said  books,  been  con- 
tinned  and  renewed  for  an  additional  period  of  five  years 
from  the  27th  day  of  April,  1904;  that  the  rights  which 
said  board  thus  attempted  to  take  from  appellant  were  of 
the  value  of  $15,000  per  annum,  and  that  the  action  thus 
taken,  if  appellee,  state  board  of  school  book  commissioners, 
is  permitted  to  consummate  the  same,  will  work  a  great  and 
irreparable  injury  to  appellant,  for  which  it  could  not  be 
compensated  in  damages. 

It  is  further  averred  that  the  books  attempted  to  be 
adopted  by  appellee,  the  state  board  of  school  book  com- 
missioners, and  for  which  said  contract  had  been  awarded 
to  D.  C.  Heath  &  Co.,  wore  and  are  imperfect  and  incom- 
plete, and  in  the  adoption  of  said  books,  and  in  the  order 
directing  and  making  the  contract  for  awarding  tlie  same, 
it  was  by  said  board  directed  that  the  contract  with  D.  C. 
Heath  &  Co.  should  be  executed  only  after  said  imperfec- 
tions and  defects  had  been  corrected  and  remedied,  and  that 
said  lx)ard  authorized  and  directed  appellees  Cotton  and 
Parsons,  respectively  the  president  and  secretary  of  said 
board,  to  exe<?ute  the  contract  with  said  D.  C.  TIeath  &  Co. 
on  behalf  of  the  State,  after  such  corrections  had  been  made. 

It  is  finally  averre<l  that  notwithstanding  appellant's 
rights  in  the  premises,  and  notwithstanding  the  condition 
attached  to  the  order  of  said  board  providing  for  the  correc- 
tions of  said  errors  and  imperfections  in  said  books  pro- 
posed to  1)0  contracted  for,  appellees  are  now  proposing  and 
threatening  to  execute  at  once  a  contract  with  D.  C.  Heath 
&  Co.,  without  said  errors  and  imperfections  having  l)een 
connpleted,  the  effect  of  which,  if  duly  executed,  would  be 
to  set  aside  plaintiff^s  contract  and  to  deprive  it  of  all  the 
valuable  rights  secured  to  it  thereby,  and  that  it  is  informed 
and  believes,  and  so  charges  as  a  fact,  tliat^  unless  a  tem- 
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porary  injunction  be  issued,  said  contract  will  bo  at  once 
executed,  to  its  detriment,  etc. 

While  appellant's  learned  counsel  bas  stated  several  prop- 
ositions, and  ably  and  earnestly  discussed  them,  the  ground- 
work of  his  entire  argument  is  substantially  laid  under  the 
first,  and  we  give  it  in  his  own  language:  "The  appel- 
lant, by  its  contract  of  April  27,  1899,  acquired  not  only  a 
contract  right  for  the  period  of  five  years  specified  in  the 
contract,  but,  also,  by  the  statute,  acquired  a  contingent 
contract  right  extending  indefinitely  beyond  the  term  "of 
five  years  by  virtue  of  the  statute,  §5891  Bums  1901  [Acts 
1893,  p.  165,  §10]  :  *And  at  the  expiration  of  any  contract 
now  in  existence,  or  which  may  hereafter  be  made  by  the 
state  board  of  school  [book]  commissioners  for  furnishing 
books  in  the  common  schools  of  the  State  of  Indiana,  the 
books  then  in  use  in  the  common  schools  of  this  State 
under  such  contract  shall  be  continued  in  use  therein  at  the 
same  price,  and  upon  the  same  terms  and  conditions,  until 
such  time  or  times  as  the  state  board  of  school  book  commis- 
sioners shall  determine  that  a  revision  thereof  is  necessary 
for  the  best  interests  of  the  school,  when  such  revision  shall 
be  made  or  a  new  book  contracted  for  and  introduced  for 
use  in  the  schools  as  hereinbefore  specified.' " 

Counsel  further  contends  that  under  the  statute  the  board 
is  required  to  choose  between  one  of  two  courses,  viz.:  (a) 
Revise  the  books  in  use,  or  (b)  advertise  for  new  hooka. 
In  view  of  this  position  assumed,  counsel  asserts  that  the 
"revision  adopted  by  the  board  December  17,  1902,  and  the 
written  acceptance  by  the  appellant,  dated  January  17, 
1903,  and  filed  with  the  board,  constituted  a  complete  and 
valid  contract,  into  which  the  law  entered  as  an  essential 
part;"  that  that  contract  bound  the  board  to  have  the  books 
revised  under  its  direction,  and  that  it  could  pursue  no 
other  course. 

If  we  have  not  mistaken  appellant's  contention,  we  have 
fairly  stated  it     The  decision  of  the  questions  involved 
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depends  largely  upon  the  construction  of  certain  statutes, 
by  virtue  of  which  the  state  board  of  education,  which  is  ex 
officio  state  board  of  school  book  commissioners,  is  author- 
ized to  act  and  provide  for  schoolbooks  to  be  used  in  the  pub- 
lic schools.  These  two  boards  are  creatures  of  statutes,  and 
their  duties  and  powers  are  wholly  prescribed  by  statute. 

1.  It  is  therefore  important  first  to  look  to  the  statute 
for  guidance.  For  some  years  prior  to  1889,  the  schoolbook 
question  in  this  State  had  attracted  much  attention,  and 
was  of  such  vital  importance  that  the  legislature  wisely 
asserted  its  authority,  and  in  1889  (Acts  1889,  p.  74) 
passed  the  initial  act,  by  virtue  of  which  the  State  might 
prescribe  the  books  that  should  be  used.  In  1891  (Acts 
1891,  p.  99)  the  legislature  passed  an  act  supplementary  to 
the  act  of  1889,  supra,  by  which  additional  duties  were  im- 
posed upon  the  state  board  of  school  book  commissioners, 
and  additional  provisions  made  for  furnishing  books  for  tlie 
public  schools.  In  1893  (Acts  1893,  p.  165)  the  legislature 
passed  another  act  pertaining  to  the  same  subject-matter. 
Counsel  refer  to  this  latter  act  as  an  amendment  \o  the 
former  act  or  acts,  but  it  is  not  an  amendment,  but,  as  indi- 
cated by  the  title,  it  is  an  act  "further  regulating  the  fur- 
nishing of  books  for  use  in  the  common  schools  *  *  * 
providing  for  the  revision  of  such  books  at  the  cost  of  the 
contractor  when  deemed  necessary  by  the  state  board  of 
school  book  commissioners,  and  their  continuance  in  use 
when  so  revised,"  etc. 

2.  Those  provisions  of  the  statute  which  pertain  to  tlie 
revision  of  the  books  in  use  are  the  only  ones  to  be  con- 
sidered, for  the  rights  of  the  parties  must  be  determined 
by  them.  The  statutes  under  which  the  parties  are  con- 
tending for  their  respective  rights  have  not  been  the  subject 
of  judicial  interpretation  or  construction,  and  hence  the 
questions  involved  are,  to  that  extent,  pioneer.  The  lan- 
guage of  the  statutes  is  plain,  and  not  difficult  to  interpret 
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or  construe.  That  the  duty  and  authority  of  the  board  in 
the  premises  may  clearly  appear,  we  quote  in  full  the  stat- 
ute upon  which  we  must  determine  whether  a  binding  con- 
tract waa  entered  into  between  it  and  appellant,  whereby 
the  latter  revised  the  books  it  had  been  furnishing,  and 
whether  the  board  was  required  to  contract  for  the  books 
so  revised,  for  an  additional  period  of  five  years. 

The  section  providing  for  the  revision  of  sehoolbooks  is 
section  nine  of  the  act  of  1893,  supra  (§5890  Bums  1901), 
and  is  as  follows:  "Whenever  the  contractors  for  furnish- 
ing books  for  use  in  the  common  schools,  under  the  pro- 
visions of  existing  laws  hereinbefore  specified,  shall  have 
filed  with  the  State  Superintendent  of  Public  Instruction, 
their  consent  in  writing  to  the  revision,  or  the  introduction 
of  an  intermediate  book,  as  hereinafter  provided,  duly  exe- 
cuted by  them,  and  the  state  board  of  school  book  commis- 
sioners shall  determine  that  a  revision  is  needed  of  any  or 
all  of  the  books  in  use  in  the  common  schools  under  contract 
made  pursuant  to  law,  or  that  an  intermediate  grammar 
or  language  lesson  is  needed,  then  it  shall  be  lawful  for  the 
state  board  of  school  book  commissioners  to  order  a  re- 
vision to  be  made  of  any  or  all  of  such  books  as  in  their 
judgment  may  be  found  necessary  for  the  welfare  of  the 
common  schools  of  the  State,  in  the  manner  and  under  the 
conditions  following:  The  said  board  of  school  book  com- 
missioners shall  select  a  competent  author  or  authors  to 
perform  the  work  of  revision  of  the  subjectrmatter  of  such 
book  or  books  so  ordered  to  be  revised.  Hie  entire  cost  of 
such  revision,  including  the  manuscript,  illustrations,  en- 
gravings, maps,  and  plates  therefor,  shall  be  paid  by  the 
contractor,  or  contractors,  who  may,  at  the  time  of  such 
revision,  be  required  to  furnish  such  book,  or  books,  under 
their  contract  with  the  State.  The  cost  and  expense,  how- 
ever, of  such  revisi(Mi  shall  first  be  agreed  upon  by  the  state 
board  of  school  book  commissioners  and  the  contractor  or 
contractors,  before  such  work  of  revision  is  commenced: 
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Provided,  if  said  board  and  contractor  or  contractors  shall, 
for  a  period  of  sixty  days  after  an  estimate  of  the  cost  of 
any  proposed  revision  has  been  furnished  by  such  state 
board  to  the  contractor,  be  unable  to  agree  upon  an  amount, 
which,  in  the  opinion  of  such  state  board,  would  be  neces- 
sary to  cover  the  cost  of  any  such  revision,  tlien  the  said 
state  board  may  advertise  for  bids  from  publishers  of 
schoolbooks  for  furnishing  such  book  or  books,  the  cost  of 
revision  of  which  could  not  be  agreed  upon ;  and  in  such 
advertisement,  selecting  and  contracting  for  such  book  or 
books,  the  said  board  shall  be  governed  by  the  provisions 
of  laws  now  in  force  respecting  such  matters." 

So  much  of  section  ten  of  the  act  of  1893,  supra  (§5891 
Bums  1901),  as  is  pertinent  to  the  decision  of  the  questions 
involved  is  as  follows :  "Whenever  the  revision  of  any  book 
or  series  of  books  shall  be  determined  upon  by  the  state 
board  of  school  book  commissioners,  and  tliey  shall  have 
contracted  with  an  author  or  authors  to  furnish  tlie  manu- 
script for  such  revision,  sufficient  time  shall  be  given  to  the 
author  in  which  to  perform  the  work  of  revising  the  subject- 
matter  of  such  book  to  the  acceptance  and  satisfaction  of 
such  board.  *  *  *  And  at  the  expiration  of  any  con- 
tract now  in  existence  or  which  may  hereafter  be  made  by 
the  state  board  of  school  book  commissioners  for  furnishing 
books  for  use  in  the  common  schools  of  the  State  of  Indiana, 
the  books  then  in  use  in  the  common  schools  of  this  State 
under  such  contract  or  contracts  shall  be  continued  in  use 
therein  at  the  same  price  and  upon  the  same  terms  and  condi- 
tions until  such  time  or  times  as  the  state  board  of  school 
book  commissioners  shall  determine  that  a  revision  thereof  is 
necessary  for  the*  best  interests  of  the  schools,  when  such 
revision  shall  be  made,  or  a  new  book  contracted  for  and 
introduced  for  use  in  the  schools  as  hereinbefore  specified : 
Provided,  that  at  the  expiration  of  any  such  contract  the 
state  board  of  school  book  commissioners  shall  require  such 
contractor  or  contractors  furnishing  such  books,  to  execute 
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a  new  bond,  conditioned  that  they  will  continue  to  execute 
such  contract  in  all  regards  as  they  had  theretofore  exe- 
cuted the  original  contract.  *  *  *  And,  provided  fur- 
ther, that  nothing  in  this  act  contained  shall  be  construed 
to  prevent  the  state  board  of  school  book  commissioners  from 
exercising  their  discretion  in  deciding  whether  they  shall 
order  any  of  tlie  books  already  in  use  under  contract  to  be 
revised,  or  whether  instead  they  shall  advertise  for  books 
to  be  adopted  instead  of  said  books  already  in  use." 

While  section  fourteen  of  the  act  of  1893,  supra  (§5895 
Burns  1901),  may  not  have  any  direct  bearing  upon  tlie 
decision  of  tlie  case,  yet  we  quote  it,  because  it  indicates 
the  final  step  in  the  proceedings  for  a  revision  of  school- 
books.  It  is  as  follows :  "Whenever  any  book  or  series  of 
books  shall  be  revised  by  order  of  the  state  board  of  school 
book  commissioners,  such  book  or  books,  when  completed 
and  ready  for  use  in  tlie  schools,  shall  be  equal,  in  eveir 
respect,  to  the  standard  now  fixed  by  law  as  to  subject- 
matter,  material,  style  of  binding  and  mechanical  execu- 
tion, and  said  state  board  when  contracting  for  any  such 
revision  shall  require  the  contractor  or  contractors  to  enter 
into  a  written  agreement  for  the  furnishing  of  such  books, 
and  to  execute  bond  with  resident  freehold  sureties  to  the 
acceptance  of  the  Governor  of  this  State,  for  the  faithful 
compliance  with  their  contract,  such  bond  to  be  in  such 
amount  as  said  board  shall  deem  suificient  for  the  pur- 
poses contemplated." 

Under  these  statutes  and  tlie  averments  of  the  complaint, 
the  learned  counsel  for  appellant  asserts,  as  a  basic  proposi- 
tion, that  appellant,  by  its  contract  of  April  27,  1899, 
acquired  not  only  a  contract  right  for  the  period  of  five- 
years,  but  also,  by  the  express  provisions  of  the  statute, 
acquired  a  contingent  contract  right  extending  indefinitely 
beyond  the  term  of  five  years.  The  correctness  of  this 
proposition  depends  upon  the  question  whether  appellant 
has  shown  any  contract  existing  between  it  and  appellee. 
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the  state  board  of  school  book  commissioners,  by  which  a 
revision  of  the  books  furnished  by  it  was  made,  and  this 
embraces  the  question  whether  it  was  made  in  harmony 
with  the  provisions  of  the  statute.  If  so  made,  it  should, 
in  justice  to  all  parties,  be  enforced.  The  statute  to  which 
we  have  referred  embraces  two  distinct  and  separate  con- 
tingencies, viz.:  (1)  That^  after  a  series  of  books  have 
been  used  for  a  period  of  five  years,  the  board  shall  deter- 
mine upon  a  revision  of  the  books  in  use,  or  (2)  that  a  new 
book  or  books  shall  be  contracted  for,  under  the  terms  pre- 
scribed by  the  statute,  and  introduced  into  the  schools. 

3.  In  any  event,  after  a  book  has  been  agreed  upon  by 
the  board  and  introduced  into  the  schools,  it  shall  remain 
in  use  for  a  period  of  five  years,  and  then  it  may  be  revised 
and  continued  in  use  as  revised,  or  a  new  book  contracted 
for.  This  is  unquestionably. both  the  letter  and  the  spirit 
of  the  statute. 

The  first  and  all  important  question  for  decision  is:  Has 
appellant  shown,  by  the  averments  of  its  complaint,  a  valid 
and  existing  contract  between  it  and  appellees,  by  which 
the  books  it  had  been  furnishing  under  its  contract  of  April 
27,  1899,  were  to  be  revised,  and,  as  revised,  continued  in 
use  for  an  additional  period  of  five  years?  A  correct 
answer  to  this  inquiry  will  determine  the  rights  of  the 
respective  parties. 

4.  The  state  board  of  education  and  the  state  board 
of  school  book  commissioners  are  creatures  of  legislative 
enactment  They  exist  by  virtue  of  the  statute,  and  they 
have  no  power,  and  can  not  exercise  any  authority,  except 
that  which  is  conferred  upon  them  by  statute.  They  may 
be  r^arded  as  agents  of  the  State,  by  virtue  of  which  they 
act  for  the  State  in  the  interest  of  all  the  people.  The 
scope  of  their  agency  is  prescribed  by  statute,  and  by  the 
statute  they  are  commissioned  to  do  specific  things,  and  are 
directed  as  to  the  manner  in  which  these  must  be  done. 
Beyond  the  bounds  of  the  statute  they  can  not  go,  and  they 
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can  bind  the  State  only  while  acting  within  their  authority. 
With  these  general  propositions  there  is  no  well-grounded 
contention. 

By  the  original  act  creating  the  board  and  denning  its 
duties  and  prescribing  its  powers  a  specific  method  was  pro- 
vided by  which  the  board  could  contract  with  the  publishers 
to  furnish  text-books  for  the  use  of  the  pupils  in  the  public 
schools;  and,  by  the  supplementary  act  of  1893  (Acts  1893, 
p.  165),  provision  was  made  for  a  revision  of  books  in  use, 
should  such  revision  be  deemed  advisable  by  the  board,  and 
the  manner  of  making  such  revision  was  specifically  and 
fully  provided. 

It  is  earnestly  and  ably  contended  by  the  learned  Attar- 
ney-Greneral  that  under  the  provisions  of  the  statute  no 
contract  to  revise  the  books  was  ever  entered  into  between 
appellant  and  such  board,  and  hence  appellant  acquired  no 
contractual  rights  under  the  facts  pleaded.  This  contention 
is  based  upon  the  proposition  that  important  provisions  of 
the  statute  were  not  complied  with,  and  in  the  absence  of 
such  compliance  no  legal  contract  could  be  made.  It  is 
insisted  that  the  steps  taken,  as  disclosed  by  the  complaint, 
were  only  tentative  and  preliminary  to  the  execution  of  a 
contract,  as  required  by  statute. 

5.  Appellant  is  chargeable  with  a  knowledge  of  the  law, 
and  hence  it  knew  that  the  board  could  only  act  and  bind 
the  State  by  acting  in  compliance  with  the  law.  It  was 
bound  to  know  the  scope  and  bounds  of  the  board's  au- 
thority. 

6.  Looking  to  the  revision  of  schoolbooks  as  provided 
by  statute,  it  is  important  to  comprehend  just  what  is  re- 
quired to  be  done,  and  this  we  must  gather  from  the  statute 
itself.  Section  nine  of  the  act  of  1893  (Acts  1893,  p.  165, 
§5890  Bums  1901)  provides  that  after  the  contractor  shall 
have  filed  with  the  State  Superintendent  of  Public  Instruc- 
tion his  consent  in  writing  for  a  revision,  it  "shall  be  law- 
ful    *     *     *     to  order  a  revision  to  be  made     *     ♦     * 
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in  the  manner  and  under  the  conditions  following."  The 
"manner^*  and  "conditions"  are  prescribed  by  statute,  and 
are  these:  (1)  The  board  must  select  a  competent  author 
or  authors  to  perform  the  work  of  revision.  (2)  The  en- 
tire cost  of  such  revision  shall  be  paid  by  the  contractor  or 
contractors,  "who  may,  at  the  time  of  such  revision,  be 
required  to  furnish  such  book,  or  books,  under  their  con- 
tract with  the  State."  (3)  The  cost  and  expense  of  such 
revision  "shall  first  be  agreed  upon  by  the  state  board  of 
school  book  commissioners  and  the  contractor  or  contractors, 
before  such  work  of  revision  is  commenced."  (4)  Such 
board  shall  contract  with  an  author  or  authors  to  furnish 
the  manuscript  for  such  revision,  "to  the  acceptance  and 
satisfaction  of  such  board."  (5)  Said  board,  when  con- 
tracting for  any  revision,  "shall  require  the  contractor  or 
contractors  to  enter  into  a  written  agreement  for  the  fur- 
nishing of  such  books,  and  to  execute  bond  *  ♦  ♦ 
for  the  faithful  compliance  with  their  contract,  such  bond 
to  be  in  such  amount  as  said  board  shall  deem  suffi- 
cient," etc. 

While  it  is  not  essential  to  inquire  into  the  intention 
of  the  legislature  in  thus  placing  these  conditions  and  re- 
strictions upon  the  board,  yet  the  Attorney-General  has 
made  some  pointed  suggestions  which  seem  to  be  pertinent, 
and  which  we  quote  as  follows:  "They  are  required  for 
the  public  benefit,  and  for  the  reason  of  public  policy. 
They  are  intended  to  secure  (a)  the  best  ability  for  the 
work  of  revision ;  (b)  fair  compensation  for  good  services ; 
(c)  independence  of  the  publisher  on  the  part  of  the  au- 
thor; (d)  accountability  of  the  author  to  the  state  board, 
to  whose  acceptance  and  satisfaction  the  work  must  be 
done;  (e)  security  to  the  State  that  the  publisher  would 
not  abandon  the  contract  if  it  should  prove  unprofitable; 
(f )  publicity  as  to  the  work  and  expense,  which  would  pre- 
vent dishonest  collusion." 

7.     An  important  provision  of  the  law,  and  one  which 
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has  not  been  discussed. by  counsel  in  connection  with  the 
point  we  have  in  mind,  is  that  which  requires  the  board  to 
contract  with  the  author  or  authors  to  furnish  the  manu- 
script for  the  revision  to  the  "acceptance  and  satisfaction 
of  the  board."  There  is  but  one  reasonable  construction 
that  can  be  placed  upon  that  provision,  and  that  is,  that 
before  the  manuscript  shall  go  into  the  hands  of  the  con- 
tractor for  publication  it  must  first  be  submitted  to  the 
board  for  its  approval.  The  manuscript  for  the  revision 
must  be  to  the  "acceptance  and  satisfaction"  of  the  board, 
and  this  could  not  be  without  its  submission  to  and  ex- 
amination by  it  This  is  an  important  provision,  in  that 
the  board  is  chargeable  with  furnishing  for  use  in  the  pub- 
lic schools  the  best  possible  books  at  its  command,  and  in 
this  instance,  the  board  having  reached  a  conclusion  that 
the  books  furnished  by  appellant  required  revision,  it  was 
the  duty  of  the  revisors  and  the  duty  of  the  board  to  demand 
tliat  the  manuscript  of  the  revision  be  first  submitted  to  it, 
to  the  end  that  it  might  be  determined  whether  it  was 
acceptable  and  satisfactory.  The  language  of  the  statute 
will  not  admit  of  any  other  construction. 

8.  Referring  again  to  the  "manner  and  conditions" 
under  which  a  revision  may  be  made,  it  is  important  to  note 
that,  so  far  as  the  complaint  shows,  none  of  the  five  above 
noted  were  complied  with,  except  the  second.  The  board 
did  not  select  an  author  or  authors,  but  merely  suggested 
the  names  of  two  gentlemen,  whom  it  recommended  as  being 
compcjtcnt  to  do  the  work.  The  cost  and  expense  of  the  re- 
vision was  not  "first"  agreed  upon  by  the  board  and  the 
appellant,  before  the  revision  was  commenced.  The  board 
did  not  contract  with  the  author  or  authors  to  furnish  the 
manuscript  to  the  "acceptance  and  satisfaction"  of  the 
board.  The  board  did  not  require  the  contractor  to  "enter 
into  a  written  agreement"  to  furnish  books  as  revised,  nor 
exact  from  it  a  bond  conditioned  for  a  "faithful  compli- 
ance with  their  contract"     The  "manner  and  conditions" 
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indicated  must  be  regarded  as  conditions  precedent  to  au- 
thorize the  board  to  oontrajct  for  such  revision,  and  the 
legislature  having  prescribed^  such  "manner  and  condi- 
tions," and  the  board  being  a  oreature  of  the  legislature,  it 
could  only  bind  the  State  while  acting  in  harmony  with  the 
statute  which  created  it,  and  conferred  upon  it  all  the  power 
and  authority  it  possesses.  The  statute  was  not  complied 
with,  either  in  substaixce  or  effect  The  "manner  and  con- 
ditions" upon  which  a  revision  may  be  made,  as  prescribed 
by  statute,  were  wisely  ingrafted  into  the  law  to  safeguard 
the  best  interests  of  the  public  in  raising  the  standard  and 
efficiency  of  the  public  schools,  and  should  not  and  must  not 
be  lightly  disregarded.  The  complaint  goes  only  so  far  in 
showing  a  strict  compliance  with  the  statute  as  to  show  that 
appellant  consented  to  the  revision,  and  paid  the  entire  cost 
thereof. 

9.  It  is  the  firmly  established  rule  that  statutory  boards 
or  statutory  officers,  acting  under  statutes  prescribing  their 
duties  and  conferring  upon  tliem  powers,  must  adopt  and 
follow  the  method  prescribed.  Wrought  Iron  Bridge  Co, 
V.  Board,  etc.  (1898),  19  Ind.  App.  672;  Platter  v.  Board, 
etc,  (1885),  103  Ind.  360;  Leonard  v.  American  Ins.  Co. 
(1884),  97  Ind.  299;  Board,  etc.,  v.  Gillies  (1894),  138 
Ind.  667,  673 ;  Peck-Williamson,  etc.,  Co.  v.  Steen  School 
Tp.  (1903),  30  Ind.  App.  637;  ClirUon  School  Tp.  v.  Leb- 
anon Nai.  Bank  (1897),  18  Ind.  App.  42. 

In  the  case  of  Wrought  Iron  Bridge  Co.  v.  Board,  etc., 
supra,  the  board  of  commissioners  of  two  counties  con- 
tracted for  the  construction  of  a  bridge  over  a  stream  di- 
viding the  two  counties.  A  contract  was  let,  the  bridge 
constructed  and  accepted,  but  it  was  held  that  the  appellant 
could  not  recover,  because  the  two  boards  had  not  complied 
with  the  provisions  of  the  statute  in  letting  the  contract. 
In  that  case  the  court  said :  "The  only  authority  the  boards 
of  the  two  counties  had  to  construct  a  joint  bridge  is  to  be 
derived  from  the  statute.       *       »       ♦       The  conditions 
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therein  enumerated  must  be  performed  before  the  exercise 
of  this  authority.  If  the  statute  prescribes  the  manner  in 
\diich  the  power  shall  be  exercised,  and  the  method  pre- 
scribed is  disregarded,  and  a  contract  entered  into,  sudi 
contract  is  void.  In  the  case  at  bar  the  contract  was  made 
in  disregard  of  express  provisions  of  the  statute,  and  al- 
though the  bridge  may  be  worth  the  agreed  price,  and  was 
accepted  and  used  by  the  two  counties,  yet  the  contract 
being  void  could  not  afterwards  be  ratified  and  made 
binding.'* 

That  was  a  much  stronger  case  for  the  appellant  than  the 
one  now  before  us,  for  there  an  intended  contract  was  actu- 
ally made,  and  the  work  accepted.  Here,  no  intended  con- 
tract was  made,  and  the  revised  books  were  not  accepted. 
Statutory  boards  and  officers  must  act  within  the  scope  of 
their  authority  and  in  obedience  to  the  dictates  of  the  stat- 
ute under  which  they  exercise  authority,  and  when  a  statu- 
tory method  is  prescribed  they  have  no  discretion  to  say 
when  the  statute  may  be  strictly  complied  with,  and  when 
it  may  not  be  followed.  Such  boards  and  officers  can  only 
discharge  the  full  measure  of  their  duties  by  doing  that 
which  the  statute  commands,  and  doing  it  in  the  manner 
prescribed. 

In  Wrought  Iron  Bridge  Co.  v.  Board,  etc.,  supra,  this 
court  said :  "It  will  not  do  to  say  that  in  any  given  case 
the  board  may  determine  for  itself  whether  it  will  follow  the 
statute  or  disregard  the  statute  and  follow  a  method  of  its 
own,  although  the  method  adopted  and  carried  out  might 
produce  equally  as  good  results  as  that  provided  by  statute.^' 

In  Driftwood  Valley  Turnpike  Co.  v.  Board,  etc.  (1880), 
72  Ind.  226,  in  speaking  of  a  duty  of  boards  of  county 
commissioners  as  prescribed  by  the  statute,  the  court  said: 
"The  mode  in  which  the  county  is  bound  to  perform  that 
duty  is  specially  pointed  out  by  statute,  and  a  contract 
which  contravenes  that  mode,  and  substitutes  another,  must 
be  void." 
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A  township  trustee  is  a  statutory  officer,  and  it  has  many 
times  been  held  that  he  can  bind  the  township  only  when  he 
does  what  the  statute  authorizes,  and  does  it  in  the  manner 
prescribed.  If  he  exceed  his  authority  he  can  not  bind  his 
township  by  estoppel  or  otherwise.  Clinton  School  Tp.  v. 
Lebanon  NaL  Bank,  supra,  and  authorities  there  cited. 

In  First  Nat.  Bank  v.  Adams  School  Tp.  (1897),  17 
Ind.  App.  376,  it  was  said:  "A  school  trustee,  like  the 
board  of  county  commissioners,  whose  duties  are  defined 
and  circumscribed  by  statute  oan  not  do  any  act  which  is 
not  either  expressly  or  impliedly  authorized  by  statute.'' 
See,  also,  Board,  etc.,  v.  Fertich  (1897),  18  Ind.  App.  1; 
Snoddy  v.  Wahash  School  Tp.  (1897),  17  Ind.  App.  284; 
Board,  etc.,  v.  Allman  (1895),  142  Ind.  573,  39  L.  E.  A. 
58;  Giwm  v.  Board,  etc.  (1885),  104  Ind.  201. 

10.  The  statute  under  consideration  grants  a  new  power 
and  confers  new  and  additional  authority  upon  the  board 
of  school  book  commissioners,  and  prescribes  the  manner 
and  conditions  upon  which  that  authority  may  be  exercised, 
and  in  such  case  it  can  not  lawfully  be  exercised  in  any 
other  way.  Sutherland,  Stat»  Constr.,  §454;  Head  & 
Amory  v.  Providence  Ins.  Co.  (1804),  2  Cranch  127,  2 
L.  Ed.  229;  Best  v.  Ghohon  (1878),  89  111.  465;  Franklin 
Glass  Co.  V.  White  (1817),  14  Mass.  286. 

11.  This  statute,  passed  in  the  interest  of  the  public, 
will  be  regarded  as  mandatory,  and  mandatory  statutes 
must  be  strictly  pursued.  Compliance  with  the  conditions 
of  such  statutes  is  a  condition  precedent,  and  this  means 
that  the  validity  of  acts  done  under  a  mandatory  statute 
depends  upon  a  compliance  with  its  requirements.  An 
eminent  text-writer,  discussing  the  subject,  says :  "When 
a  statute  is  passed  authorizing  a  proceeding  which  was  not 
allowed  by  the  general  law  before,  and  directing  tie  mode 
in  which  the  act  shall  be  done,  the  mode  pointed  out  must 
be  strictly  pursued.  It  is  the  condition  on  which  alone  a 
party  can  entitle  himself  to  the  benefit  of  the  statute,  that 
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its  directions  shall  be  strictly  complied  with.  Otherwise 
the  steps  taken  will  h&  void.  *  *  *  Enabling  stair 
utes,  on  the  principle  of  expressio  umus  est  excltisio  air 
terius,  impliedly  prohibit  any  other  than  the  statutory  mode 
of  doing  the  acts  which  they  authorize."  Sutherland,  Stat 
Constr.,  §454.  This  proposition  is  sustained  by  many 
cases,  cited  by  the  author,  and  is  well  grounded  in  reason. 
Where  statutory  officers  act  without  a  compliance  with  the 
precedent  conditions  imposed,  they  exceed  their  powers  and 
act  without  authority.  City  of  Madison  v.  Smith  (1882), 
83  Ind.  502.  The  disobedience  of  a  public  officer,  as  stated 
by  Judge  Elliott  in  Plaiter  v.  Board,  etc.  (1886),  103  Ind. 
360,  "creates  an  incurable  difficulty." 

In  the  case  of  Board,  etc.,  v.  Gillies  (1894),  138  Ind. 
667,  appellant  undertook  to  let  a  contract  for  county  print- 
ing. It  was  contended  that  it  did  not  comply  with  the 
provisions  of  the  law  conferring  upon  it  authority  to  make 
such  a  contract  It  was  disclosed  by  the  special  finding 
of  facts  that  it  let  the  contract  without  complying  with 
the  law,  and  it  was  held  that  the  contract  could  not  be 
enforced,  and  in  the  decision  the  court  said:  "The  third 
proposition  advanced  by  counsel  is,  that  the  statute  is  di- 
rectory and  not  mandatory,  and  that  the  intent  and  policy 
of  the  act  have  not  been  violated.  If  the  position  here  taken 
were  tenable  it  would  amount  to  a  total  abrogation  of  the 
law  in  question.  The  statute  requires  that  statements 
should  be  filed  with  the  board  by  the  several  county  officers, 
showing  the  supplies  needed.  The  court  finds  that  no  such 
statements  were  filed,  and  that  none  were  requested  by  the 
board.  The  statute  requires,  further,  that  ten  days'  notice 
should  be  given  bidders  for  supplies.  The  court  finds  that 
no  notice  was  given.  The  statute  also  requires  that  bids 
should  be  received  for  supplies.  The  court  finds  that  the 
appellee's  bid  and  that  of  Burford  &  Co.  were  not  received 
or  examined  by  the  board.  The  statements  by  the  officers, 
the  notice  to  bidders,  and  the  reception  and  extunination  of 
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the  bids,  are  the  essence  of  the  law.  If  these  are  disre- 
garded as  being  merely  directory,  the  statute  disappears. 
The  statutes  of  the  State  are  not  to  be  wiped  out  in  that 
manner.  Boards'  of  county  commissioners  are  themselves 
but  the  creatures  of  the  legislature,  and  they  must  pursue 
and  exercise  their  powers  in  strict  compliance  with  the 
letter  and  spirit  of  the  statute.  It  is  theirs  to  obey,  not 
to  disr^ard,  the  commands  of  the  lawmaking  power  of  the 
State/' 

12.  Appellant's  learned  counsel  makes  the  following  ad- 
missions in  his  brief:  ''That  the  state  board  of  school  book 
commissioners  possesses  only  such  powers  to  make  con- 
tracts as  are  expressly  given  it  by  the  statute ;  that  its  con- 
tracts, to  be  valid  and  binding,  must  be  made  in  the  man- 
ner prescribed  by  the  statute;  that  persons  contracting  with 
it  are  bound  to  take  notice  of  the  statute,  and  of  its  limi- 
tations upon  the  power  of  the  board ;  that  a  contract  made 
in  violation  of  the  statute,  or  that  is  not  made  in  substantial 
compliance  with  its  requirements,  is  ultra  vires  and  void ; 
and  that  the  board  can  not  be  estopped  to  question  the  va- 
lidity of  an  tdtra  vires  contract."  He  seeks,  however,  to 
parry  the  force  and  effect  of  such  admission  by  asserting 
and  arguing  with  much  force  and  ability  that  the  facts 
stated  in  the  complaint  "show  a  complete  and  valid  con- 
tract, made  in  exact  and  strict  conformity  with  the  statute ; 
a  contract  that  was  complete  in  all  of  its  terms  when  the 
board,  having  entered  upon  its  record  its  order  for  a  re- 
vision, *  *  *  received,  accepted  and  spread  upon  its 
records  the  written  consent  of  the  contractors  to  the  re- 
vision; the  remaining  terms  of  the  contract  being  foimd 
in  the  statute  itself,  which,  by  its  own  force,  entered  into 
and  became  an  essential  part  of  the  contract"  With  this 
assertion  we  can  not  agree,  and  the  principles  and  proposi- 
tions of  law  we  have  had  under  consideration,  which  are 
so  firmly  established,  and  so  abundantly  and  well  fortified 
by  the  authorities,  lead  us  to  the  conclusion  that  no  valid 
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and  binding  contract  waa  made  between  appellant  and  ap- 
pellees for  a  revision  of  the  books  which  appellant  had  fur- 
nished under  its  former  contract  Upon  this  branch  of  the 
case  we  do  not  deem  it  necessary  or  profitable  to  pursue  the 
inquiry  further. 

13.  This  leaves  for  consideration  the  only  remaining 
question  discussed  by  counsel,  and  that  is  the  question  of 
estoppel.  We  do  not  think  the  doctrine  of  estoppel,  under 
the  facts  pleaded,  is  applicable  here.  Appellant  dealt  with 
appellees  at  arm's  length.  There  was  no  inequality  between 
them.  Appellant  was  bound  to  know  the  law,  and  hence 
knew  the  scope  and  bounds  of  die  authority  of  the  board. 
It  knew  the  board's  powers,  and  the  duties  and  obligations 
laid  upon  it  by  the  statute^  and  was  bound  to  know  tiiat 
it  could  act  only  within  and  according  to  the  prescribed 
limits  of  the  statute.  Appellant  was  dealing  with  a  statu- 
toiy  board,  clothed  only  with  statutory  power,  and  it  was 
bound  to  take  notice  of  the  scope  and  extent  of  authority 
conferred  upon  such  board.  Baldwin  v.  Skill  (1892),  3 
Ind.  App.  291,  297;  Wrcyught  Iron  Bridge  Co.  v.  Board, 
etc.  (1898),  19  Ind.  App.  672;  Julian  v.  State  (1890),  122 
Ind.  68;  Honey  Creek  School  Tp.  v.  Barnes  (1889),  119 
Ind.  213 ;  Platter  v.  Board,  etc.  (1885),  103  Ind.  360,  381 ; 
1  Dillon,  Mun.  Corp.  (4th  ed.),  §447.  The  general  rule, 
as  stated  by  Mr.  Bigelow,  is  that  "clearly  the  state  can  not  be 
estopped  by  unauthorized  acts  of  its  officers."  Bigelow, 
Estoppel  (5th  ed.),  341, 

The  supreme  court  of  Alabama,  in  the  case  of  State,  ex 
rel,  V.  Brewer  (1879),  64  Ala.  287,  says:  "Estoppels 
against  the  state  can  not  be  favored.  They  may  arise  from 
its  express  grants  (Magee  v.  Hallett  [1853],  22  Ala.  699)  ; 
but  can  not  arise  from  laches  of  its  officers;  not  on  the 
notion  of  extraordinary  prerogative,  but  upon  a  great  pub- 
lic policy — United  States  v.  Kirhpalrick  [1824],  9  Wheat. 
720   [6  L.  Ed.  199].     All  who  deal  with  the  officer  or 
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agent  of  the  government,  must  inquire  at  their  peril  into  the 
extent  of  his  power." 

In  Platter  v.  Beard,  etc,  supra,  the  board  of  commis- 
sioners made  an  order  authorizing  the  sale  of  the  county 
infirmary.  Li  the  advertisement  of  the  sale  the  county 
auditor  did  not  state  the  minimum  price  which  it  was  the 
duty  of  the  board  to  fix  on  the  property,  nor  the  kind  of 
security  which  the  purchaser  was  required  to  giva  Such 
proceedings  were  had  as  that  the  land  was  sold  to  appel- 
lant, the  money  paid  and  accepted,  and  a  deed  made.  On 
appeal  by  the  taxpayers,  it  was  held  that  the  sale  was  void, 
because  the  mode  prescribed  by  statute  was  not  followed. 
Appellant  invoked  the  doctrine  of  estoppel,  and  in  passing 
upon  this  branch  of  the  case  the  Supreme  Court  said: 
'*The  appellant  can  not  successfully  build  upon  the  doctrine 
of  estoppel.  For  this  conclusion  there  are  at  least  two 
satisfactory  reasons:  First  He  dealt  with  public  officers 
with  limited,  naked  statutory  powers ;  he  was  bound,  at  his 
peril,  to  ascertain  the  scope  of  tJieir  authority,  and  can  not 
found  any  claim  upon  acts  done  by  those  ofiicers  in  excess  of 
their  statutory  authority.  This  general  rule  is  thus  8tate<l 
by  the  Supreme  Court,  of  the  United  States:  ^Individuals 
as  well  as  courts  must  take  notice  of  the  extent  of  authority 
conferred  by  law  upon  a  person  acting  in  an  official  capacity.' 
The  rule  is  well  established  by  our  own  decisions.  Vmon 
School  Tp.  V.  First  Nat  Bank  [1885],  102  Ind.  404;  Ileeve 
School  Tp.  V.  Dodson  [1885],  98  Ind.  497 ;  Axt  v.  Jackson 
School  Tp.  [1883],  90  Ind.  101;  Pine  Civil  Tp.  v.  Iluber 
Mfg.  Co.  [1882],  83  Ind.  121.  *  *  *  There  is  a  well- 
defined  distinction  between  public  and  private  corporations, 
and  the  general  doctrine  of  estoppel  does  not  apply  to  the 
former  class  of  corporations.  Union  School  Tp.  v.  First 
Nai.  Bank,  suprm;  Cummins  v.  Citij  of  Seymour  [1881], 
79  Ind.  491  [41  Am.  Kep.  618] ;  Driftwood  Valley  Turn- 
pike  Co.  V.  Board,  etc.  [1880],  72  Ind.  226." 

In  Rissing  v.  City  of  Ft.  Wayne  (1893),  137  Ind.  427, 
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the  Supreme  Court  quoted  with  approval  the  language  used 

and  rule  declared  in  Platter  v.  Board,  etc.,  supra.    To  the 

^  same  effect,  also,  are  the  following :     Union  School  Tp.  v. 

First  Nat.  Ba/nk,  supra;  Axi  v.  Jackson  School  Tp.,  supra. 

14.  But  upon  another  ground  the  doctrine  of  estoppel 
is  not  applicable  to  the  facts  pleaded,  and  that  is:  *'To 
constitute  a  valid  estoppel  by  conduct,  there  must  be  knowl- 
edge on  the  part  of  the  party  sought  to  be  estopped,  and 
want  of  knowledge  on  the  part  of  the  party  relying  upon 
an  estoppel."  Greensburgh,  etc..  Turnpike  Co.  v.  Sidener 
(1872),  40  Ind.  424.  In  this  case,  as  was  said  in  Platter  v. 
Board,  etc.,  supra,  there  was  neither  concealment  nor  mis- 
representation, nor  was  there  knowledge  on  the  one  side 
and  Ignorance  on  the  other.  There  is  therefore  an  entire 
absence  of  these  elements  of  estoppel.  In  Leonard  v.  Ainer- 
ican  Ins.  Co.  (1884),  97  Ind.  299,  it  was  said :  "It  is  well 
settled  that  where  both  parties  to  a  transaction  have  equal 
knowledge,  or  means  of  knowledge,  of  all  the  facts,  there 
can  be  no  valid  estoppel."  Under  the  authorities  and  upon 
principle,  appellant  is  not  in  a  position  to  invoke  the 
equitable  doctrine  of  estoppel. 

Counsel  for  appellant  urges  that  his  client  has  expended 
large  sums  of  money  in  carrying  forward  and  completing 
the  revision  in  compliance  with  the  directions  of  appellees, 
and  in  fulfilment  of  what  it  asserts  was  a  valid  contract,  and 
that  it  has  no  other  redress  except  in  the  enforcement  of 
such  contract*  Appellant's  expenditure  of  money  in  that 
regard,  with  a  knowledge  of  the  facts  and  the  law,  with 
which  it  was  chargeable,  was  at  its  own  risk,  and  for  which 
it  has  no  remedy. 

15.  If,  as  counsel  for  appellant  says,  the  resolution  of 
the  board  to  revise  the  books,  and  appellant's  consent 
thereto,  constituted  a  binding  contract,  into  which  the  law 
entered  as  an  essential  part,  it  was  incumbent  upon  appel- 
lant to  show  by  its  complaint  that  it  had  fully  complied 
with  all  the  terms  of  the  contract^  including  those  which 
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its  counsel  says  were  injected  into  it  by  the  law.  The 
primary  law  by  which  the  rights  of  the  parties  must  be 
determined  is  the  statute  alone,  under  which  the  board 
was  authorized  to  contract  for  a  revision.  That  statute 
specifically  prescribes  the  "manner''  and  "conditions"  un- 
der which  such  revision  may  be  made,  and  the  complaint 
is  silent  as  to  whether  the  "manner"  and  "conditions"  pre- 
scribed by  statute  were  complied  with.  There  is  no  aver- 
ment that  the  subjectrmatter  of  the  books  revised  was  "to 
the  acceptance  and  satisfaction  of  such  board,"  nor  that 
the  manuscript  was  furnished  "to  the  acceptance  and  sat- 
isfaction of  such  board,"  and  the  statute  requires  this. 
Neither  is  there  any  averment  that  the  revised  books  were 
"equal  in  every  respect  to  the  standards  now  fixed  by  law 
as  to  subject-matter,  material,  style  of  binding  and  mechan- 
ical execution,"  and  this  the  statute  also  requires.  Acta 
1893,  p.  165,  §14,  §5895  Bums  1901.  Neither  is  it  shown 
that  the  board  required  "the  contractor  *  *  *  to  enter 
into  a  written  agreement  for  the  furnishing  of  such  books, 
and  to  execute  a  bond  *  *  *  for  the  faithful  compli- 
ance with"  its  contract 

16.  It  is  evident  from  this  last  quotation  from  the  stat- 
ute that  the  legislature  did  not  anticipate  or  intend  that  the 
expressed  determination  of  the  board  to  revise  certain  books, 
and  the  written  consent  of  the  publishers  thereto,  should 
constitute  a  binding  contract,  for  it  went  further  and  pro- 
vided that  after  that  the  parties  should  make  a  contract,  and 
defined  the  conditions  that  should  enter  into  the  contract 
Mann  v.  Town  of  Rochester  (1902),  29  Ind.  App.  12. 

There  are  other  conditions  made  by  the  statute,  to  which 
we  have  already  adverted,  and  which  the  complaint  fails  to 
show  were  complied  with.  No  facts  are  alleged  from  which 
it  can  ,be  reasonably  deduced  that  it  was  the  duty  of  the 
lx>ard  to  accept  and  approve  the  revised  books. 

17,  Appellant's  contention  that  a  determination  of  the 
Vol.  35—30 
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board  that  a  fevision  should  be  made,  and  the  written  con- 
aent  of  appellant  thereto,  constituted  a  contract  from  which 
the  State  might  n€Ft  be  released  even  though  the  work  of 
^revision  should  not  prove  acceptable^  is  not  consistent  with 
%»  plain  provisions  of  the  statute,  nor  supported  by  reason 
or  logic.  Such  a  construction  of  what  appellant's  counsel 
contends  constitutes  the  contract  would  defeat  the  plain 
iiztent  of  the  ilaw,  and  be  subversive  of  the  best  interests  of 
the  public  schools. 

(Counsel  takes  the  position  'that^  after  determining  to  have 
the  books  reused,  the  board  was  bound  to  continue  the  re- 
vision, if  not  at  first  satisfactory,  and  so  continue  ad  in- 
finitum.  This  would  destroy  the  plain  purpose  and  intent 
of  the  statute,  and  place  upon  the  public  schools  the  burden 
of  using  ibooks  which  the  board  had,  in  its  judgment,  said 
should  not  be  usedibecause  of  obvious  defects.  The  legisla- 
ture in  enacting  the  statute  we  have  had  under  considera- 
tion had  for  its  primary  object  the  betterment  of  the  public 
schools,  and  it  will  not  do  to  say  that  the  board  which  the 
statute  created,  in  carrying  out  its  provisions,  and  persons 
dealing  with  it,  can  disregard  its  provisions,  and  still  bind 
the  State.  Such  a  doctrine  would  nullify  the  statute,  and 
destroy  the  healthful  purpose  it  was  intended  to  serve. 

These  considerations  lead  us  to  the  conclusion  that  ap- 
pellant's complaint  does  not  state  a  cause  of  action,  and 
that  the  demurrer  to  it  was  correctly  sustained.  Judgment 
affirmed. 

Cconstook,  C.  J.,  Bobinson,  P.  J.,  Myers  and  Black,  J  J., 
concur ;  Koby,  J.,  concurs  in  result. 
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Indianapolis  Steeet  Railway  Company 
V.  Seerley. 

[No.  6,030.    Filed  October  28,  1904.     Rehearing  denied  January  11, 
1905.    Transfer  denied  May  12,  1905.] 

1.  Appeal  and  Erbor. — Motion  to  Remand. — Ground  for  New  Trial. — 
Aa^nment  on  Appeal. — ^The  overruling  of  a  motion  to  remand  a 
cause  to  the  court  from  which  a  change  of  Venue  had  been  talien,  is  a 
ground  for  a  new  trial,  and  can  not  be  assigned  independently  as  error 
on  appeal,    p.  471. 

2.  Pleading. —  Complaint, —  Jurisdiction. — Want  of.^  Demurrer. —  A 
demurrer  to  a  complaint  for  want  of  jurisdiction  over  the  subject- 
matter  will  be  overruled  unless  the  want  thereof  appears  upon  the 
face  of  the  complaint,    p.  471. 

3.  Trial. — Instructions. — Negligence. — Results  of. — An  instruction  in 
a  negligence  case  which  states  that  t^ie  ordinary  care  to  be  used  **is 
required  to  be  in  proportion  to  the  danger  to  be  avoided  and  the  fatal 
consequences  that  might  result  from  the  neglect*'  is  not  erroneous. 
p.  471. 

4.  Street  Railroads. — Negligence. — "Last  Clear  Chance.'' — Duty  of 
Motorman  to  Observe. — It  is  the  duty  of  a  motorman  of  a  street  car 
to  exercise  ordinary  care  in  watching  for  persons  or  vehicles  on  the 
track,  and  if  he  sees,  or  by  the  exercise  of  ordinary  care  could  havp 
seen,  any  one  in  a  position  of  danger,  he  should  stop  his  car  to  avoid 
injury,  otherwise  the  street  railway  company  i.s  liable,     p.  472. 

5.  Trial.  —  Interrogatories.  —  Answers.  —  Negligence.  —  "Last  Clear 
Chance.**  —  Knowledge.  —  Where  the  answers  to  the  interrogatories 
show  that  the  motorman  of  a  street  car  saw  plaintiff's  periloiLs  situa- 
tion in  time  to  avoid  a  collision,  an  instruction  that  actual  knowled<7P 
of  such  peril  was  not  necessary  to  render  the  street  railroad  company 
liable  is  harmless,  even  if  erroneous,     p.  473. 

6.  Evidence.  —  Expert.  —  Distance  Required  to  *Sf fop  a  Street  Car.  — 
The  distance  required  in  which  to  stop  a  street  car  by  the  use  of  the 
brakes  is  a  proper  subject  for  expert  testimony,     p.  473. 

7.  Sahe. — Ordinary  Care. — What  Is. — Witness  May  Not  State.— A 
witness  can  not  testify  what  is  or  what  is  not  ordinary  care,  such 
question  being  exclusively  for  the  jury.     p.  474. 

8.  Same. — Ordinary  Care. — Distance  to  Stop  Car. — Evidence  as  to  the 
distance  required  to  stop  a  street  car  is  not  objectionable  as  an  inva- 
sion of  the  province  of  the  jury  as  to  the  question  of  what  is  ordinary 
care.    p.  474. 

9.  Trial. — Interrogatories. — Negligence. — Conirihutory. — Street  Rail- 
rcoda, — ^Where  the  answers  to  the  interrogatories  show  that  plaintiff's 
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horse  took  fright  and  shied  onto  the  street  car  track  without  any  neg- 
ligence on  plaintiffs  part ;  that  defendant's  motorman,  200  feet  away^ 
89LVr  the  horse  approaching ;  that  he  could  have  stopped  his  car  within 
35  feet ;  that  when  40  feet  away  he  knew  that  plaintiff  could  not  get 
off  the  track ;  that  he  did  not  do  what  he  reasonably  could  to  stop  the 
car,  such  answers  neither  show  freedom  from  negligence  on  the  part  of 
the  street  railroad  company,  nor  contributory  negligence  on  the  part 
of  plaintiff,  p.  475. 
10.  Stbeet  Railroads.  —  Driver  on  Track.  —  yegligence.  —  Contribu- 
tory.— Question  for  Jury. — The  questions  of  the  negligence  of  a  street 
railroad  company  and  the  contributory  negligence  of  a  driver  on  the 
track,  where  the  evidence  is  capable  of  diverse  inferences  and  conclu- 
sions, are  for  the  jury.    p.  476. 

From  Shelby  Circuit  Court;  Douglas  Morris,  Judge. 

Action  by  Joseph  Seerley  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $3,500,  defendant  appeals.     Affirmed, 

F.  Winter,  Hord  £  Adams  and  W.  H.  Latta,  for  appel- 
lant 

Wymond  J.  Beckett,  for  appellee, 

CoMSTOCK,  J. — This  action  was  brought  to  recover  for 
personal  injuries,  and  was  begun  by  the  filing  of  a  com- 
plaint against  tlie  appellant  in  the  Superior  Court  of  Mar- 
ion County.  The  damages  alleged  to  have  been  sustained 
were  suffered  on  account  of  injuries  to  appellee's  wife, 
thereby  depriving  him  of  her  services.  The  accident  hap- 
pened on  the  9th  day  of  May,  1900.  A  buggy  driven  by 
appellee,  in  which  he  and  his  wife  were  riding,  collided 
with  a  street  car  on  Massachusetts  avenue,  in  the  city  of 
Indianapolis. 

The  complaint  upon  which  the  case  was  tried  was  an 
amended  complaint,  filed  after  the  case  had  been  venued  to 
Shelby  county.  The  allegations  are  as  follows:  "That 
on  or  about  May  9,  1900,  defendant  was  operating  one  of 
its  electric  cars  over  and  upon  Massachusetts  avenue,  a  pub- 
lic highway  of  the  city  of  Indianapolis,  Indiana,  and  said 
car  was  iii  charge  of  and  controlled  by  defendant's  servants 
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and  employes,  and  acting  in  the  line  of  their  employment 
at  the  time  of  the  accident  to  this  plaintiff,  hereinafter  de- 
scribed ;  that  said  car  was  running  southwest  on  the  north 
track  of  defendant's  double  line  of  railway  in  said  Massa- 
chusetts avenue,  and  said  plaintiff  was  riding  in  a  one- 
horse  vehicle  with  his  wife,  Ruth  Seerley,  also  southwest 
in  and  upon  said  Massachusetts  avenue,  and  north  of  said 
defendant's  said  north  track,  in  the  roadway  of  said  ave- 
nue; that  about  half  way  between  the  points  where  East 
and  Liberty  streets  intersect  said  avenue  the  horse  drawing 
the  vehicle  in  which  this  plaintiff  and  his  said  wife  were 
riding  shied  to  the  south,  and  ran  upon  said  north  track  of 
defendant's  said  railway,  all  without  fault  or  negligence  of 
this  plaintiff  or  his  said  wife;  that  when  said  horse  drew 
said  vehicle  upon  said  north  track  as  aforesaid,  and  while 
said  vehicle  was  upon  said  track,  and  before  this  plaintiff 
could  remove  said  horse  and  vehicle  from  said  track  in  the 
exercise  of  due  care,  defendant's  servants  and  agents  in 
charge  of  and  controlling  and  operating  said  car  negligently 
approached  with  said  car  this  plaintiff's  said  horse  and 
vehicle  upon  the  same  said  track,  and  negligently  ran  said 
car  against  said  vehicle  and  horse  upon  said  track,  and  neg- 
ligently collided  with,  struck  and  crushed  said  vehicle,  and 
negligently  threw  and  hurled  this  plaintiff's  wife  from  and 
out  of  said  vehicle  with  great  force  and  violence  upon  tlic 
hard  street  and  stones,  and  negligently  injured  the  plain- 
tiff's said  wife,  without  fault  or  negligence  on  her  part  or 
n^ligence  on  the  part  of  the  plaintiff;,  that  when  this 
plaintiff's  horse  shied  and  ran  upon  the  track  of  this  defend- 
ant as  aforesaid,  and  at  all  times  while  said  vehicle  and 
horse  were  upon  said  track,  they  were  in  plain  view  of 
defendant's  motorman  in  charge  of  said  car,  and  said 
motorman  could  and  did  see  plaintiff's  said  horse  upon  said 
track;  and  after  said  horse  and  vehicle  came  upon  said 
track  as  aforesaid  said  motorman  could  have  stopped  said 
car,  in  the  exercise  of  due  care,  before  striking  said  vehicle, 
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but  negligently  failed  to  do  go,  and  negligently  ran  said  car 
against  said  vehicle,  and  thereby  negligently  injured  said 
plaintiff's  wife." 

A  demurrer  to  this  complaint  was  filed  upon  four 
grounds:  (1)  That  it  did  not  state  facts  sufficient  tt>  con- 
stitute a  cause  of  action ;  (2)  that  the  court  had  no  jurisdic- 
tion of  the  person  of  the  defendant;  (3)  that  the  court  had 
no  jurisdiction  of  the  subject-matter;  (4)  that  there  was 
another  action  pending  between  plaintiff  and  defendant  for 
the  same  cause  of  action.  The  demurrer  was  overruled^ 
and  the  defendant  filed  an  answer  in  general  denial. 

The  amended  complaint  on  which  the  case  was  tried  was 
filed  in  the  Shelby  fircuit  Court  on  the  7th  day  of  Novem- 
ber, 1902,  being  the  twenty-ninth  judicial  day  of  the  Octo- 
ber term  of  said  court     On  the  22d  day  of  December, 
1902,  which  was  the  first  judicial  day  of  the  December  term 
of  said  Shelby  Circuit  Court,  the  defendant  entered  a  spe- 
cial appearance,  and  filed  its  written  motion  to  remand  the 
cause  to  the  Superior  Court  of  Marion  County,  for  the  rea- 
sons stated  in  said  motion,  as  follows:     "(1)  That  on  the 
23d  day  of  May,  1902,  being  the  seventeenth  judicial  day 
of  the  special  term  of  said  court,  the  plaintiff  filed  his  affi- 
davit for  a  change  of  venue  in  this  cause,  and  said  motion 
was  sustained,  and  said  cause  was  sent  to  the  Shelby  Circuit 
Court,  but  the  transcript  in  said  cause  was  not  filed  in 
the  Shelby  Circuit  Court  until  the  7th  day  of  October, 
1902,  and  said  change  of  venue  was  not  perfected  within 
the  time  limited  by  the  court      (2)    That  on  the  23d 
day    of    May,     1902,    the    plaintiff    filed    his    motion 
in   the    Superior   Court  of   Marion    County,   where  this 
cause  was   then   pending,    for   a   change   of  venue  from 
said  Marion  county,  which  motion  was,  by  the  court,  sus- 
tained, and  the  venue  of  said  cause  was  changed  to  the 
Shelby  Circuit  Court,  and  twenty  days  wer6  given  plaintiff 
within  which  to  perfect  said  change;    and  afterwards,  on 
the  13th  day  of  June,  1 902,  being  the  eleveinth  judicial  day 
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of  the  June  term  of  said  oourt>.  the  plaintiff  voluntaril;  ap- 
peared in  said  oourt  after  tbe  time  limited  fop  per-feetiing 
said  change,  and;  appeared  in  said  action,  andi  filed'  his  sub- 
stituted complaint  therein." 

The  motion  was  overruled  and  exception  tokeui  The 
trial  resulted  in  a' verdict  and  judgment  for  $3^500- in.  favor 
of  appellea  The  jury  returned  with  the  general;  veidict 
answers  to  interrogatories. 

The  errors  relied  upon  in  this  court  arise^  upon  the  rul- 
ings, respectively,  of  the  court  on^  the  demurrer  to  the 
amended  complaint^  on  the  motion  to  remand-,  on>the  motion 
for  judgment  on  the  special  answers  to^  interrogatories,  and 
on  the  motion  for  a  new  triaL 

1.  The  action  of  the  court-  in  refusing  to  remand^  is  pre- 
sented only  by  a  separate  specification  ot  error.  It  should 
have  been  made  a  reason  for  a  new  trial.  Sidener  v.  Btwie 
(1882),  87  Ind.  342;  Bogue  v..  Murphy  (1902)^.20' Ini 
App.  292;  GitkenaSt  B.  Co.  v.  Shepherd  (190^)^,29* Ind. 
App.  412. 

2.  It  is  not  claimed  that  the  complaint  does  not  state  a 
cause  of  action,  but  that  the  demurrer  should-  have  been  sus- 
tained because  the  trial  court  had  no  jurisdiction  tol^  the 
cause.  Demurrer  for  this  cause  wiU  only  lie  when  the  de- 
fect appears  upon  the  face  of  the  complaint  It  does  not  so 
appear.  The  demurrer  was  therefor©  properly  overruled. 
EelBiverB.  Co.  v.  State,  ex  rel.  (1896),.  143  Ind.  231. 

3.  Appellant  complains  of  tiie  fifth  and  seventh  instruc- 
tions given  to  the  jury.  The  fifth  is  as^  follows :  "The 
law  interprets  care  to  be  that  degree  ofl  bare  which  a  person 
of  ordinary  prudence,  under  the  particuliar  cirGumstances, 
is  presumed  to  exercise  to  avoid  injury.  Such  care  is  re- 
quired to  be  in  proportion  to  the  danger  to  be  avoided-  and 
the  fatal  consequences  that  might  result  fn>m  the  neglect" 
Against  this  instruction  it  is  said  that  the  jury  had  no  right 
to  consider  the  fatal  consequences  which  might  result  horn 
the  n^ect  of  any  act     If  care  is  to  be  exercised  in  propot- 
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tion  to  the  danger  to  be  avoided — as  Has  many  times  been 
held — there  can  be  no  error  in  the  concluding  part  of  the 
sentence^  "and  the  fatal  consequences  that  might  result 
from  the  neglect"  Ordinary  care  is  defined  in  the  above 
language  in  the  following  opinions :  Toledo,  etc.,  R.  Co.  v. 
Oodda/rd  (1866),  25  Ind.  185;  Louisville,  etc.,  R.  Co.  v. 
Schmidt  (1897),  147  Ind.  638;  Illinois  Cent.  R.  Co.  v. 
Cheek  (1899),  152  Ind.  663. 

4.  Said  seventh  instruction  is  as  follows:  "The  law 
casts  upon  persons  in  charge  of  a  street  car  the  duty  of  vigi- 
lance in  observing  the  tracks  ahead  of  their  cars  and  of 
avoiding  danger  by  collision  with  persons  on  the  track ;  and 
to  avoid  inflicting  injury  to  a  person  upon  the  track  in  a 
dangerous  position  the  car  must  be  stopped,  if  there  is  time 
so  to  stop  it,  in  the  exercise  of  ordinary  care,  after  the  dan- 
ger is  observed,  or  should  have  been  observed  in  the  exercise 
of  ordinary  care.  And  in  this  case,  if  you  shall  find  tliat 
there  was  time,  in  the  exercise  of  ordinary  care,  for  tlie 
motorman  to  have  stopped  the  car  after  seeing,  or  after  he 
was  bound  to  see,  in  the  exercise  of  ordinary  care,  the  dan- 
gerous position  of  the  plaintiff's  wife  upon  the  track  ahead 
of  the  car,  if  you  find  she  was  in  said  x)Oflition,  and  that  he 
failed  to  exercise  such  care  to  check  the  speed  of  tbe  car, 
but  ran  the  car  against  said  vehicle  in  which  the  plaintiff's 
wife  was  riding,  and  injured  her  as  alleged  in  the  com- 
plaint, then  you  are  at  liberty  to  find  that  the  defendant  was 
guilty  of  negligence  in  the  premises." 

The  objection  made  to  this  instruction  is  that  it  attempts 
to  state  the  theory  6f  the  "last  clear  chance,"  and  that  under 
the  decisions  of  this  State  the  peril  must  be  actually  known 
to  the  motorman  before  he  can  be  held  negligent  upon  that 
theory;  citing  Cleveland,  etc.,  R.  Co.  v.  Klee  (1900),  154 
Ind.  430;  Dull  v.  Clevekmd,  etc.,  R.  Co.  (1899),  21  Ind. 
App.  671;  Krenzer  v.  Pittsburgh,  etc.,  R.  Co.  (1898),  151 
Ind.  587,  68  Am.  St  252;  Louisville,  etc.,  R.  Co.  v.  East 
Tenn.,  etc.,  R.  Co.  (1894),  60  Fed.  993,  as  reviewed  in 
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Krenzer  v.  Pittsburgh,  etc.,  B.  Co.,  supra,  page  593 ;  Louis- 
ville,  etc.,  B.  Co.  v.  Phillips  (1887),  112  Ind.  59,  2  Am. 
St  155.  The  instruction  correctly  states  the  duty  of  the 
motorman.  Indianapolis  St.  B.  Co.  v.  Darnell  (1904),  32 
Ind.  App.  687;  Nellis,  St  Surface  Railroads,  299,  and 
cases  cited;  Citizens  St.  B.  Co.  v.  Damm  (1900),  25  Ind. 
App.  511 ;  Eltvood  St.  B.  Co.  v.  Boss  (1901),  26  Ind.  App. 
258. 

5.  But  the  particular  point  made  by  appellant^  that  the 
peril  must  be  actually  known  to  the  motorman  is  fairly  met 
by  the  answers  to  interrogatories  sixty-five  and  seventy. 
"(65)  ,  Did  said  motorman  see  the  movement  of  the  horse 
and  surrey  in  the  direction  of  the  track  as  soon  as  they  be- 
gan to  move  toward  the  track  ?  A.  Yes."  "(70)  How 
many  feet  was  the  front  end  of  defendant's  car  hsLck  of  the 
left  front  wheels  of  the  surney  at  the  time  said  surrey  first 
began  to  turn  toward  the  track?  A.  200  feet''  These 
findings  show  actual  knowledge  of  imminent  peril,  so  that 
as  to  the  criticism  made  the  instruction,  even  if  erroneous, 
was  harmless.  India^iapolis  St.  B.  Co.  v.  Brown  (1904), 
32  Ind.  App.  130. 

6.  Upon  direct  examination  Arthur- H.  Shelby,  a  witr 
nesfi  for  appellee,  who  had  shown  himself  qualified  to  testify 
as  an  expert,  was  asked  the  following  question:  "Mr. 
Shelby,  suppose  a  car  is  running  on  the  track  of  the  defend- 
ant along  between  the  points  I  have  stated  at  the  rate  of  ten 
or  twelve  miles  an  hour,  you  may  state  in  what  distance 
that  car  could  be  stopped  in  the  exercise  of  ordinary  care  by 
means  of  the  brake  alona"  The  court  having  overruled  an 
objection  of  appellant  to  this  question,  the  witness  an- 
swered: "Why,  a  car  could  be  stopped  in  fifty  feet  with 
the  brake,  running  at  that  speed."  Defendant's  motion  to 
strike  out  the  answer  was  overruled,  and  exceptions  to  these 
rulings  taken.  The  distance  within  which  a  car  in  motion 
may  be  stopped  by  the  use  of  the  brake  is  a  question  upon 
'which  an  expert  may  properly  give  an  opinion.     The  dis- 
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tance  within  which  a  car  could  bo  stopped  by  the  use  of  a 
brake  was  only  one  of  the  questions  to  be  determined  by  the 
jury.  Tholeti  v.  Brooklyn  City  R.  Co.  (1894),  30  N.  Y. 
Supp.  1081;  Pender  v.  Brooklyn  CUy  B.  Co.  (1895),  32 
N.  Y.  Supp.  366 ;  McDonald  v.  Brooklyn  Heights  B.  Co. 
(1900),  64  N.  Y.  Supp.  480;  Indiana,  etc..  Coal  Co.  v. 
Buffey  (1901),  28  Ind.  App.  108,  and  cases  cited;  Eogers, 
Expert  Testimony  (2d  ed.),  §104;  Lawson,  Expert  and 
Opinion  Ev.  (2d  ed.),  p.  94. 

T.  It  is  claimed  that  the  effect  of  tliis  evidence  was  to 
prove  what  was  ordinary  care,  and  that  a  witness  could  not 
be  allowed  to  state  an  opinion  or  conclusion  upon  a  question 
of  ordinary  care,  because  it  is  for  the  determination  of  the 
jury.  LouisvUle,  etc.,  B.  Co.  v.  Sparks  (1895),  12  Ind. 
App.  410;  Oithens  v.  McDonnell  (1900),  24  Ind.  App. 
395;  Chicago,  etc.,  B.  Co.  v.  Cummings  (1900),  24  Ind. 
App.  192;  Lake  Erie,  etc.,  B.  Co.  v.  Juday  (1898),  19 
Ind.  App.  436.  We  concede  the  proposition,  and  the  cases 
cited  hold,  that  whether  ordinary  care  has  or  has  not  been 
exercised  is  for  the  jury  and  not  for  a  witness,  and  that  a 
witness  can  not  be  permitted  to  testify  to  what  is  ordinary 
care. 

8.  But  in  determining  the  purpose  and  effect  of  this 
question  it  is  proper  to  look  at  all  that  the  witness  has  testi- 
fied to  upon  the  particular  subject  The  language  of  the 
question  certainly  gives  the  impression  that  it  only  seeks  to 
elicit  the  opinion  as  to  the  distance  within  which  a  car  can 
be  stopped  by  the  use  of  the  brake  alone.  The  answer 
shows  that  tbe  witness  so  understood  the  question;  Upon 
cross-examination  the  witness  was  interrogated  as  follows: 
"Do  you  mean  a  test  stop — for  a  man  to  begin  at  a  certain 
moment  to  make  a  teet  stop  ?  A.  Running  at  that  speed. 
I  say  you  mean  a  test  stop,  do  you  ?  A.  I  mean  a  good 
stop ;  yes,  sir.  You  mean,  a  man  knows  just  where  he  has 
to  begin  to  stop,  and  then  tries  to  make  a  stop  as  quick  as  he 
can.     Is  that  the  idea  ?     A.     To  make  that  stop ;   yes,  sir. 
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That  woTild  make  a  good  stop."  And  further  the  witness 
testified  in  reference  to  an  ordinary  stop  with  the  brake: 
"When  you  come  along  and  make  an  ordinary  stop  at  a 
street  crossing  for  passengers  don^t  you  b^in  to  stop  150 
feet  before  you  get  to  the  crossing  ?     A.     Well,  it  depends 

on  the  crossing  and  how Answer  tiie  question.     Do 

you  or  do  you  not?  A.  If  I  am  behind  or  late  or  early  ? 
If  I  ain  ahead  of  time  I  take  more  time,  but  if  I  am  late  I 
take  less  time.  But  ordinarily,  if  you  are  running  along  in 
the  ordinary  manner,  and  you  make  a  stop  for  passengers, 
don't  you  begin  150  or  250  feet  ?  A.  Yes,  to  make  a  slow 
stop.  That  is,  to  stop  with  a  brake  ?  A.  Yes,  sir;  to  stop 
with  the  brake — ^that  is,  not  for  an  accident."  The  witness 
manifestly  intended  and  could  only  reasonably  have  been 
understood  as  giving  his  opinion  as  to  the  distance  within 
which  a  car  could  be  stopped  undjBr  certain  conditions.  So 
viewed  the  testimony  was  not  prejudicial  to  the  appellant 

9.  It  is  contended  that  the  answers  to  interrogatories 
affirmatively  show  that  the  appellant  was  not  guilty  of  neg- 
ligence. This  claim  is  founded  upon  the  following  facts 
found :  When  the  horse  first  turned  toward  the  track  the 
motorman  sounded  his  gong.  Interrogatory  seventy-one. 
Up  to  that  time  everything  was  clear  in  front,  and  no  indi- 
cation of  danger.  Interrogatories  fifty-five  and  fifty-six. 
The  motorman  was  in  proper  position,  running  moderately, 
paying  attention,  and  everything  about  the  car  was  in  good 
condition.  Interrogatories  fifty-seven,  fifty-nine,  sixty-one, 
sixty-two  and  sixty-four.  The  motorman  could  first  have 
known  when  the  car  was  forty  feet  from  the  buggy  that  it 
would  not  get  off  the  track.  Interrogatory  one  hundred 
and  seventeen.  The  shortest  distance  within  which  that 
car  could  possibly  have  been  stopped,  by  the  utmost  care  and 
judgment,  was  thirty-five  feet  The  whole  thing  was  very 
quicUy  done. 

In  this  connection  it  is  proper  to  remember  that  the  com- 
plaint only  charges  negligence  against  the  appellant  after 
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the  horse  and  vehicle  were  upon  appellant's  track.  The 
answers  show  that  the  surrey  was  turned  toward  said  track 
by  the  horse  suddenly  becoming  frightened  at  some  object^ 
not  shown  by  the  evidence,  on  the  street;  that  he  shied  and 
turned  quickly  toward  the  appellant's  car  track;  that  ap- 
pellee pulled  on  his  lines  to  prevent  the  horse  from  going 
upon  or  in  the  direction  of  the  track  after  he  became  fright- 
ened, and  did  all  he  oould  to  pull  himr  off  the  track  after  he 
had  gotten  upon  it;  that  the  motorman  saw  the  movement 
of  the  horse  and  surrey  in  the  direction  of  the  track  as  soon 
as  they  began  to  move  toward  the  same;  that  the  front  end 
of  appellant's  car  was  200  feet  back  of  the  left  front  wheel 
of  {he  surrey  at  the  time  said  surrey  first  began  to  turn 
toward  the  track;  that  the  motorman  then  sounded  the 
gong,  but  did  not  apply  the  reverse  current  of  electricity 
until  after  the  horse  had  been  pulled  off  of  the  tracL  It  is 
also  found  that  reversing  the  electric  current  is  the  quick- 
est way  to  stop;  that  the  motorman  could  have  stopped  the 
car  sooner  than  he  did  had  he  applied  the  brake  also;  and 
it  is  further  found  that  the  motorman  did  not  do  what  rea- 
sonably occurred  to  him  to  prevent  the  accident;  that  he  did 
not  suoceed  in  checking  the  speed  of  the  car  before  it  struck 
the  surrey ;  that  the  car  was  not  so  close  to  the  surrey  at 
the  time  that  it  could  not  have  been  brought  to  a  complete 
stop  before  reaching  the  point  of  collision. 

The  general  verdict  finding  that  the  motorman  failed  to 
exercise  the  care  of  an  ordinarily  prduent  man  is  not  over- 
thrown by  the  special  answers.  The  facts  found  do  not 
show  appellee  guilty  of  contributory  negligence.  They  are 
certainly  not  in  irreconcilable  conflict  with  the  general  ver- 
dict, which  finds  him  free  from  contributory  negligence, 
and  so,  under  the  rule,  the  general  verdict  must  prevaiL 
There  is  evidence  to  support  it* 

10.  We  may  concede  that  under  the  circumstances — ^the 
suddenness  with  which  the  horse  became  frightened  and 
turned  toward  the  track,  the  conduct  of  appellee  and  of  the 
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motorman — tlie  question  of  the  n^ligence  of  each  of  them 
is  a  dose  one ;  but  we  are  of  the  opinion  that  such  question 
was  for  the  jury,  and  was  properly  submitted  to  them.  We 
have  passed  upon  the  questions  discussed,  and  find  no  re- 
versible error. 
Judgment  affirmed. 


On  Petition  fob  Rehearing. 

Peb  Cukiam. — ^A  rehearing  is  asked  upon  the  grounds 
that  the  original  opinion  holds  that  the  seventh  instruction,- 
given  to  the  jury  by  the  court,  was  not  erroneous,  and  that 
a  certain  question  propounded  to  the  witness  Shelby  was 
erroneously  held  to  be  proper.  Upon  reference  to  said  in- 
struction it  will  appear  that  it  attempts  to  state  the  theory 
of  'last  clear  chanca"  It  is  claimed  now,  as  in  the  orig- 
inal brief  of  appellant,  that  the  peril  must  be  actually 
known  to  the  motorman  before  he  can  be  held  negligent  on 
that  theory. 

Upon  this  question,  in  2  Thompson,  Negligence  (2d  ed.), 
§1476,  that  author  says:  "There  is  scant  propriety  in  ad- 
mitting this  doctrine  in  the  case  of  steam  railroads  at  places 
other  than  highway  crossings,  and  at  places  where  their 
tracks  do  not  traverse  the  surface  of  public  streets  or  high- 
ways. *  ♦  *  But  with  respect  to  street  railroads, 
where  the  public  have  the  right  to  use  the  street,  including 
that  part  of  it  on  which  the  track  is  laid,  in  conmion  with 
the  railroad  company,  and  where  the  railroad  company  is 
consequently  bound  to  anticipate  the  rightful  presence  of 
men,  women  and  children  on  its  track  in  front  of  its  cars, 
the  sound  and  just  rule  must  be  different  *  *  *  It 
has  the  effect  of  absolving'  the  street  railway  company  from 
keeping  that  constant  lookout  ahead  and  around  which,  as 
already  seen,  the  law  demands  of  corporations  which  have 
received  from  the  public  a  license  to  propel  cars  at  a  high 
rate  of  speed  along  the  surface  of  tlie  highway,  in  populous 
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districts^  which  the  public  ha^e  a  right  to  use  in  common 
with  them."  So  that  if  the  instruction  was  not  harmless, 
as  stated  in  the  opinion,  by  reason  of  the  special  findings, 
still  the  giving  of  it  was  not  error. 

As  to  the  admission  of  the  testimony  of  the  witness 
Shelby,  we  do  not  deem  it  necessary  to  add  to  the  original 
opinion. 

Petition  for  rehearing  overruled. 


Polk  et  al.  v.  Johnson. 

[No.  3,970.    Filed  November  25,  1902.] 

1.  Rbceivebs. — Appointment, — CampenMttian. — ^The  appointmeiit  and 
the  fixing  of  t|ie  compensation  of  a  receiver  are  judicial  acts,    p,  481. 

2.  Same.— -Compensation. — Affreements  With  Creditors  Concerning. — 
Public  Policy, — Where  creditors  petition  the  court  for  the  appoint- 
ment of  a  certain  person  as  receiver  of  an  insolvent,  upon  such  per- 
son's promise  not  to  charge  for  his  services,  such  agreement  not  to 
charge  is  not  void  for  public  impolicy,    p.  481. 

3.  CoNTBACTS. — Consideration, — Waiver  of  Objections, — Where  an  in- 
solvent and  his  creditors  withhold  their  objections  to,  and  recommend 
the  appointment  of,  a  person  as  receiver  of  the  property  of  such  in- 
solvent on  his  agreement  to  make  no  charge  for  his  services,  such 
waiver  of  the  objections  is  a  sufficient  consideration  for  such  agree- 
ment,   p.  481. 

4.  Same. — Violation, — ImmoraUty, — Where  a  person  has  agreed  with 
an  insolvent  and  his  creditors  to  act  as  receiver  of  such  insolvent's 
property,  without  compensation,  it  would  be  a  violation  of  good  mor- 
als to  permit  such  receiver  to  make  a  charge  for  such  services,  p. 
485. 

From  Johnson  Circuit  Court;  Vinson  Carter,  Special 
Judge. 

Grafton  Johnson  filed  his  final  report  as  receiver  of  the 
property  of  James  T.  Polk,  to  which  James  T.  Polk  and 
others  filed  exceptions.  From  a  judgment  in  favor  of  the 
receiver,  exceptors  appeal.  (On  appeal  to  Supreme  Court, 
see  160  Ind.  292.)     Reversed. 
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Charles  F.  Coffin,  Leonard  J.  Hackney  and  Eldridge  & 
Barker,  for  appellants. 

ff.  If.  Overstreet,  E.  L.  Bramgin,  Miller  &  Bamett  and 
E.  A,  McAlpin,  for  appellee. 

RoBY,  C.  J. — The  proceedings  out  of  which  this  appeal 
arises  were  had  in  the  lower  court  upon  exceptions  filed  by 
the  appellant  James  T.  Polk  to  the  amended  final  report  of 
Grafton  Johnson,  the  ^appellee,  as  receiver  of  the  property 
and  estate  of  said  Polk ;  said  Johnson  having  been  thereto- 
fore appointed  such  receiver  by  the  Johnson  Circuit  Court 
in  a  cause  therein  pending.  The  appellee,  in  such  report, 
claimed  an  allowance  of  $20,000  for  his  services,  and  was 
allowed,  upon  hearing,  $9,500  therefor. 

Subdivision  one  of  exception  two  was  as  follows:  "It  is 
shown  to  the  court:  That  the  property  and  business  of  the 
estate  of  said  receivership  have  at  all  times  been  located  at 
the  town  of  Greenwood,  whose  population  was,  when  the  re- 
ceiver herein  was  appointed,  about  1,000,  and  was  to  a  con- 
siderable degree  supported  by  said  business ;  that  said  John- 
son and  his  family,  when  this  proceeding  was  instituted, 
owned  vast  properties  in  and  about  said  town,  consisting  of 
business  houses  and  rental  dwellings  and  farming  lands,  the 
rental  value  and  rentals  of  which  depended  in  a  great  meas- 
ure upon  the  continued  operation  of  said  business;  said 
business  employing  the  principal  part  of.  the  labor  of  said 
community ;  that,  in  addition  to  said  interests  of  said  John- 
son in  the  prosecution  of  Polk's  business,  he  was  conducting 
a  banking  business  which  was  patronized  by  said  Polk,  and 
said  Johnson  at  said  time  was  a  creditor  of  said  Polk  in  a 
large  sum,  the  success  of  which  credit,  in  a  measure,  de- 
pended ypon  the  value  of  the  plant  and  business  of  said 
Polk,  and  said  value  depended  almost  wholly  upon  the  con- 
tinued prosecution  of  said  business.  In  view  of  the  fore- 
going facts,  said  Johnson,  well  knowing  that  the  court,  or 
the  judge  thereof,  would  probably  not  appoint  a  receiver  for 
said  property  and  business  who  was  objectionable  to  said 
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Polk,  sought  said  Polk,  and  importuned  him  to  make  no 
objection  to  his  (said  Johnson's)  appointment  as  receiver, 
and  to  consent  to  and  to  request  the  court  to  appoint  him  as 
such  receiver;  that  to  induce  and  persuade  said  Polk  so  to 
withhold  objection,  and  to  consent  and  request,  said  Johnson 
urged  that  his  above-named  interests  in  the  business  of  said 
Polk  and  its  successful  operation,  and  his  personal  friend- 
ship for  said  Polk,  were  such  that  he  could  and  would,  if 
appointed  receiver,  discharge  the  duties  of  the  trust  with 
diligence  and  fidelity,  and  without  allowance  or  compensa- 
tion other  than  he  would  receive  from  the  advantages  to 
said  properties  and  to  said  banking  business  and  to  the 
amount  so  owing  to  him ;  that  by  reason  of  said  interests  of 
said  Johnson  in  the  success  of  the  business,  and  by  reason  of 
his  said  promise  to  discharge  the  duties  of  receiver  without 
allowance  as  aforesaid,  said  Polk  did  not  object  to  said 
Johnson's  appointment  as  receiver,  but  consented  to  such 
appointment,  and  requested  the  court  and  the  judge  thereof 
that  said  Johnson,  by  reason  of  his  said  promises,  be 
appointed  receiver  of  said  property  and  business ;  tfiat,  in 
addition  to  his  said  consent  and  request  for  the  appointment 
of  said  Johnson,  other  persons  interested,  personally  and  as 
creditors  of  said  Polk,  requested  the  court  and  the  judge 
thereof  to  appoint  said  Johnson,  because  of  the  economy  to 
said  estate  in  conducting  the  receivership  without  salary, 
fees,  or  allowances;  that^  in  view  of  the  facts  aforesaid, 
and  of  the  further  facts  that  said  Johnson  was  well  qualified 
for  the  duties^  he  was  appointed  and  acted  as  receiver  of  said 
estate.  And  of  each  and  all  of  the  foregoing  facts  said 
Polk  offers  to  make  proof."  Upon  appellee's  motion,  this 
subdivision  of  the  exception  was  stricken  out;  appellants 
excepting  thereto.  At  the  trial,  appellant  Polk  took  the 
witness-stand,  and  certain  questions  were  propounded  to 
him,  intended  to  elicit  evidence  similar  in  import  to  the 
statements  of  the  exception.  Objections  were  sustained  to 
these  questions,  and  the  rulings  thereon  saved. 
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1.  It  may  be  premised  that  the  appointment  of  the  re- 
ceiver and  the  fixing  of  his  oompensation  are  judicial  acts ; 
that  the  court  could  in  nowise  be  bound  by  contracts  between 
individuals  as  to  what  it  should  or  should  not  do.  Lichten- 
stein  V.  Dial  (1890),  68  Miss.  54,  8  South.  272. 

2.  Appellee  argues  that  the  agreement  set  up  in  the  ex- 
ception falls  within  this  principle,  and  was  against  public 
policy  and  void,  and  that  there  was,  therefore,  no  considera- 
tion for  his  promise.  It  is  not,  however,  averred  that  any 
attempt  was  made  to  prevent  the  exercise  of  the  fullest  judi- 
cial discretion  in  making  the  appointment  It  is  averred 
that  the  appellant  Polk  was  solicited  to  consent  to  the  ap- 
pointment of  appellee  as  receiver,  and  request  the  court  to 
make  such  appointment,  and  to  make  no  objection  thei^to. 
All  this  he  might  lawfully  do.  •Suggestions  and  recommen- 
dations in  such  matters  by  the  parties  interested  therein  are 
not  improper,  and  are  often  desired  by  the  court  They  can 
be,  in  the  nature  of  things,  nothing  except  suggestions  and 
recommendations,  but  they  are  not  forbidden  by  considera- 
tion of  public  policy  or  otherwise.  Addison  v.  Bowie 
(1829),  2  Bland  606;  Williamson  v.  Wilson  (1826),  1 
Bland  418;  Oowanv.  Jeffries  (1840),  2  Ashm.  296;  Bate 
V.  Baie  (1876),  11  Bush  639;  Hanover  Fire  Ins.  Co.  v. 
Oemumia  Fire  Ins.  Co.  (1884),  33  Hun  539;  High,  Re- 
ceivers (3d  ed.),  §§63-65;  Beach,  Receivers  (2d  ed.), 
§§30,  31;  Smith,  Receivers,  p.  62. 

3.  Withholding  such  objection  and  recommending  the 
appointment  at  the  request  of  appellee  constituted  a  consid- 
eration for  the  promise  to  relieve  the  estate  from  a  large 
item  of  that  expense  which  makes  receiverships  onerous 
and  not  infrequently  destructive,  assuming  that  the  things 
requested  to  be  done  and  omitted  were  not  illegal.  Wolford 
V.  Powers  (1882),  85  Ind.  294,  44  Am.  Rep.  16;  Vigo 
AgricvUural  Society  v.  Bnmfield  (1885),  102  Ind.  146, 
52  Am.  Rep.  657;  Keller  v.  Orr  (1886),  106  Ind.  406. 
The  j)olicy  of  the  law  is  expressed  as  follows:    "No  party 

Vol,  85—31 
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or  attorney,  or  other  person  interested  in  an  action,  shall  be 
appointed  receiver  tiberein/'  §1237  Bums  1901,  §1223 
R.  S.  1881,  The  receiver  represents  the  court,  occupies  a 
trust  relation  toward  the  parties,  and  ought  always  to  be 
indifferent  between  them.  The  appointment  of  a  creditor 
who  has  or  may  have  a  private  interest  to  serve  is  of  doubt- 
ful propriety,  at  least,  and  it  may  be  safely  assumed  that 
such  appointment  would  not  have  been  made  by  the  court 
below  over  the  objection  of  appellant  In  a  recent  case 
(Ephraim  v.  Pacific  Bank  [1902],  136  Cal.  646,  69  Pac. 
436),  cited  by  both  parties,  it  was  held  that  where  a  person 
solicited  the  appointment  as  receiver  for  real  estate,  and 
promised  the  mortgagee  thereof  to  look  to  the  rents  alone  for 
compensation,  he  could  not,  after  the  cause  was  dismissed 
and  the  property  had  passed  out  of  his  hands,  recover  from^ 
the  mortgagee  the  amount  of  an  allowance  made  to  him  by 
the  court  If  this  action  were  between  appellant  Polk  and 
appellee,  the  case  would  be  exactly  in  point  That  agree- 
ment was  not  to  serve  without  compensation,  but  to  look 
therefor  to  the  rents  of  the  real  estate.  Fixing  the  amount 
of  compensation  by  the  court  was  not,  therefore,  an  act  con- 
flicting at  all  with  the  terms  of  the  agreement 

In  Steel  v.  HoUcuday  (1890),  19  Ora  517,  25  Pac  77, 
the  receiver  at  the  time  of  his  appointment  represented  to 
the  court  that  he  would  not  claim  compensation,  he  being 
interested  in  the  property.  Other  interested  parties  seeni 
to  have  consented  to  the  appointment  in  reliance  upon  this 
promise.  Compensation  was  refused  to  him,  although  it 
was  shown  that  the  work  had  proved  much  greater  than  was 
anticipated  when  the  appointment  was  made.  It  was  said 
by  the  court,  that  the  representation  was  the  foundation 
upon  which  the  appointment  rested.  In  the  case  at  bar  it  is 
not  alleged  that  the  undertaking  to  render  gratuitous  service 
by  appellee  was  brought  to  the  attention  of  the  court  at  the 
time  the  appointment  was  made.  It  is  very  well  established 
that  an  executor,  accepting  his  trust  under  a  will  wherein 
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it  is  stipulated  that  he  shall  act  without  compensation,  by 
such  aooeptanoe  creates  a  binding  contract  so  to  act  Ross 
V,  Comoell  (1893),  7  Ind.  App.  375;  Secor  v.  Sentis 
(1882),  5  Redf.  Surr.  570;  Mulligm's  Estate  (1893),  157 
Pa.  St  98,  27  Atl.  398;  §2552  Bums  1901,  §2397  R  S. 
1881.  There  are  many  oases  where  administrators  have 
been  appointed  upon  the  agreement  with  those  interested 
in  the  estate  to  serve  in  such  capacity  without  compensa- 
tion, and  have  thereafter  endeavored  to  obtain  allowances 
for  services.  Such  allowances  seem  invariably  to  have  been 
refused.  M'Caw  v.  BUuyit  (1827),  2  McCord  Eq.  *90 ;  In 
re  Davis's  Estate  (1884),  65  Cal.  309,  4  Pac  22;  Farmers 
Loan  &  Trust  Co.  v.  Central  It.  Co.  (1881),  8  Fed. 
60,  2  McCrary  321;  In  re  HopJcms  (1884),  32  Hun  618; 
Bate  V.  Bate^  supra;  Clark  v.  ConstajrUwe  (1868),  3  Bush 
652;  Bassett  v.  Miller  (1855),  8  Md.  548.  Trustees  and 
commissioners  who  sell  real  estate  under  similar  circum- 
stances are  denied  compensation.  Bowker  v.  Pierce  (1881), 
130  Mass.  262;  Barry  v.  Barry  (1847),  1  Md.  Ch.  20; 
Ridgely  v.  Gittings  (1827),  2  Ilarr.  &  G.  58 ;  Moit  v.  Four- 
ier (1897),  85  Md.  676,  37  Atl.  717. 

The  analogy  between  the  distribution  of  an  insolvent 
estate  by  a  receiver  and  the  distribution  of  a  decedent's  es- 
tate by  an  administrator,  so  far  as  the  duties  of  tlie  receiver 
and  administrator  are  concerned,  as  well  as  their  attitude 
toward  the  court  appointing  them,  is  very  close,  while  in  a 
general  sense  the  law  applicable  to  trustees  has  no  excep- 
tion in  tlie  case  of  a  receiver.  3  Pomeroy,  Eq.  Jurisp.  (2d 
ed.),  §1336.  In  determining  whether  there  was  sufficient 
consideration  for  the  promise  of  an  administrator  to  admin- 
ister without  charge,  the  fact  that  the  person  to  whom  the 
promise  was  made  had  a  prior  right  to  letters  has  been  given 
prominence  in  a  number  of  cases,  but  in  others  the  contract 
is  held  binding,  although  the  person  with  whom  it  was  made 
had  no  such  prior  right  Very  strong  language  is  used  by 
the  courts  in  some  of  the  cases  cited. 
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In  Bate  v.  Bate,  supra,  it  was  said:  "The  court  may 
not  have  heen  induced  hy  such  consideration  to  make  the 
appointment;  but  appellant  will  not  be  permitted  to  disre- 
gard his  benevolent  intention,  or  speculate,  by  violating  his 
repeated  promise,  upon  the  rights  of  his  brothers  and  sis- 
ters." It  was  further  said  in  the  same  case:  "It?  violates 
no  rule  of  public  policy  to  hold  one  to  his  agreement  who 
voluntarily  seeks  an  appointment  in  a  case  like  this  under 
the  promise  to  the  court  and  parties  interested  that  he  will 
make  no  charge  for  his  services.  The  desire  to  administer 
upon  large  estates  for  the  purpose  of  obtaining  comp^isa- 
tion  in  the  way  of  commissions  would  prompt  many  to 
tender  a  donation  of  their  services  if  they  were  assured  by 
the  chancellor  .that  such  promises  would  be  disregarded,  and 
the  full  compensation  allowed  them  as  fixed  by  law." 

In  M'Caw  v.  BlewU,  supra,  it  was  said :  "On  the  ques- 
tion of  commissions,  the  court  are  unanimously  of  opinion 
that  the  executor  is  not  entitled  to  them.  He  vohmtarily 
undertook  the  duty  under  tlie  express  stipulation  that  he 
would  not  charge  them ;  and  he  can  not  now  be  permitted  to 
violate  that  contract  That  which  was  expressly  declared  to 
have  been  intended  as  a  gratuity  shall  not  now  be  converted 
into  a  demand."  In  Bassett  v.  Miller,  supra,  it  was  said : 
"While  such  contracts  should  not  be  encouraged,  it  is  far 
better,  in  view  of  public  policy  and  sound  morality,  that 
they  should  be  sustained,  than  that  conduct  should  be  toler- 
ated, by  this  court,  by  which  solemn  engagements  may  be 
repudiated,  and  fraud  and  deception  perpetrated  with  im- 
punity." The  agreement  to  act  without  compensation 
operates  upon  the  party  making  it,  and  amounts  to  a  waiver 
by  him  of  that  which  he  has  a  right  to  for^o.  Being  made 
upon  a  valuable  consideration,  such  as  is  satisfactory  to  him 
at  the  time,  it  follows  that  he  can  not  tliereafter  be  permitted 
to  change  his  mind.  The  right  to  compensation  may  be  re- 
linquished or  waived,  and,  where  there  has  been  such  relin- 
quishment or  waiver,  no  allowance  can  afterwards  be  made. 
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11  Am.  and  Eng.  Ency.  Law  (2d  ed.),  1286;  2  Beach, 
Tru&ts  and  Trustees,  §748;  Bate  v.  Bate,  supra;  In  re 
Hodgman  (1893),  140  N.  Y.  421,  429,  35  N.  E.  660. 

4.  The  attitude  alleged  by  the  exception  to  be  assumed 
by  appellee  is  bad  in  morals.  It  would  be  a  reproach  to  the 
law  to  permit  him  to  stultify  himself  for  a  consideration. 
Matt  V.  Fowler,  fnipra.  The  question  in  issue  is  not  whether 
the  judgments  of  the  court  can  be  fixed  by  private  contract ; 
that  can  not  be  done.  The  question  is  whether  appellee 
could  bind  himself;  and  that  he  might  \awfully  do.  It 
follows  that  the  court  erred  in  striking  out  the  exception. 
For  the  purpose  of  this  decision,  the  allegations  of  the  plead- 
ing are  treated  as  trua  The  ultimate  disposition  of  the 
cause  depends  upon  the  facts  exhibited  by  evidence.  Other 
questions  argued  will  not  probably  arise  upon  another  trial. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  overrule  the  motion  to  strike  out  subdivision  one 
of  eixception  two,  and  for  further  not  inconsistent  pro- 
ceedings, 

Indianapolis  &  Eastern  Railway  Company 
V.  Babnes. 

tNo.  5,183.    Filed  May  23,  1905.] 

1.  Pbiitcipal  and  Aqent.  —  Railroads,  —  Conductors,  —  Authority, — 
Presumption, — ^Tbe  general  authority  of  a  conductor  of  a  railroad  will 
be  presomed  from  his  known  duties,    p.  488. 

2.  Plbadino. —  Complaint. —  Judicial  Notice. —  Duty  of  Conductor  of 
Railroad, — Courts  take  judicial  notice  that  certain  conduct  is  within 
the  scope  of  employment  of  the  conductor  of  a  train,  and  it  is  unneces- 
sary to  allege  in  a  complaint  that  such  conduct  is  within  the  scope  of 
his  employment    p.  488. 

d.  Sahk. — Complaint, — Negligence, — Railroads, — Conductor. — Misfeas- 
ance,— ^A  complaint  alleging  that  the  conductor  of  a  train  negli< 
gently  carried  plaintiff  past  his  destination,  and  negligently  caused 
him  to  get  off  the  train  on  a  dark,  rainy  night,  and  negligently  directed 
him  as  to  the  way  to  return  to  his  destination,  in  the  course  of  whiob 
he  was  seriously  injured,  sufficiently  shows  that  such  conductor  was 
acting  within  the  scope  of  his  authority,  and  therefore  shows  a  lia- 
bility against  the  company,    p.  489. 
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4.  Cabbiebs. — Pa8$enffen. — Railroads. — Negligence. — Proximate  CauK, 
— Carrying  Beyond  Station. — Where  a  conductor  negligently  carries  a 
passenger  beyond  his  destination  and  puts  him  off  on  a  dark,  rainy 
night,  and  negligently  directs  him  the  way  in  which  to  return,  in  the 
course  of  which  return  he  suffers  injuries,  the  negligence  in  carrying 
such  passenger  beyond  his  destination  is  the  proximate  cause  of  bis 
injuries,     p.  400. 

5.  Same.  —  Passengers.  —  Carrying  Beyond  Destination.  —  Attempt  to 
Return. — Contrihutory  Negligence. — Where  a  carrier  negligently  car- 
ries a  passenger  beyond  his  destination  and  puts  him  off  on  a  dark, 
rainy  night,  in  a  solitary  place,  and  negligently  directs  him  to  retnm 
by  a  certain  way,  such  passenger  i£  not  guilty  of  contributory  negli- 
gence in  attempting  so  to  return,     p.  491. 

6.  TRIAL.  —  Instructions.  —  Negligence.  —  Contrihuiory.  —  Burden  of 
Proof. — An  instruction,  in  a  personal  injury  case,  that  "the  defendant 
must  prove  such  defense  [contributory  negligence]  by  a  fair  prepon- 
derance of  all  the  evidence,"  and  another  that  plaintiff,  upon  the 
proper  proof,  should  recover  "unless  you  further  find  that  the  defend- 
ant has  proved  by  a  fair  preponderance  of  all  the  evidence  that  the 
plaintiff's  negligence  contributed  to  his  injuries,"  are  both  erroneous, 
as  leaving  an  inference  that  the  jury  should  not  consider  any  evidence 
introduced  by  plaintiff  which  might  tend  to  show  such  contributory 
negligence,    p.  491. 

From  Hamiltan  Circuit  Court ;  Ira  W.  Christian,  Judge, 

Action  by  John  Barnes  against  the  Indianapolis  &  East- 
ern Eailway  Company.  Froni  a  judgment  for  plaintiff  on 
a  verdict  for  $1,800,  defendant  appeals.     Reversed. 

Kane  &  Kane  and  Bin  ford  &  Walker^  for  appellant 
8.  M.  Ralston^  W.  8.  Christianj  U.  8,  Jackson  and  R,  L. 
Mason,  for  appellea 

Black,  J. — ^In  the  complaint  of  the  appellee,  a  demurrer 
to  which  for  want  of  sufficient  facta  was  overruled,  it  was 
alleged,  after  introductory  matter,  that  January  2,  1903, 
the  appellee  with  his  wife,  about  6  o'clock  in  the  evening, 
at  Indianapolis,  took  passage  on  one  of  appellants  cars, 
for  the  purpose  of  being  earried  to  a  point  about  four 
miles  east  of  Greenfield,  Hancock  county — ^said  point  heing 
stop  No.  63,  a  regular  stop  for  said  car — ^for  which  passage 
the  appellee  paid  the  appellant  the  regular  fare  for  himself 
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and  wife,  in  the  sum  of  eighty  cents,  "and  defendant's  con- 
ductor promised  and  agreed  to  notify  plaintiff  and  his  said 
wife  when  said  car  reached  said  pointy  which  said  con- 
ductor failed  to  do;"  that  the  appellee  and  his  wife  were 
both  strangers  in  Hancock  county,  and  were  not  familiar 
with  the  locality  and  surroundings  of  the  appellee's  "said 
road  and  said  stops ;"  that,  at  the  time  of  paying  said  fares 
to  the  conductor  in  charge  of  said  car,  the  appellee  informed 
the  conductor  that  he  Avished  to  leave  the  car  at  what  is 
known  as  the  "Range  Line  Road,"  or  stop  No.  63,  and  so 
paid  said  fares  to  said  point,  and  the  conductor  so  agreed 
to  notify  the  appellee  when  said  stop  was  made,  which  said 
conductor  in  charge  of  said  train  failed  to  do ;  that  said  night 
was  dark,  cloudy  and  rainy,  "and  made  it  impossible  for 
plaintiff  to  see  or  know  when  said  place  was  reached ;  that 
defendant's  said  conductor  carelessly,  negligently  and 
wrongfully  failed  to  notify  plaintiff  and  his  said  wife  when 
the  car  had  reached  said  stopping  place  where  he  was  so 
directed  to  do  and  he  had  agreed  to  do>  but  carried  plaintiff 
and  his  said  wife  past  said  point  about  one-quarter  of  a 
mile,  to  a  short  distance  cast  of  Xamolcss  creek,  where  he 
wrongfully,  negligently  and  carelessly  invited  and  directed 
plaintiff  and  his  said  wife  to  leave  said  car  at  said  point, 
which  was  not  a  regular  stopping  place;"  that  tlie  car 
reached  said  point  about  7 :30  o'clock  p.  m.,  and  "defendant 
wrongfully  neglected  to  return  said  car  to  the  regular  stop- 
ping place,  but  at  said  time  directed  plaintiff  and  his  said 
wife  there  to  alight  from  said  car,  and  go  back  west  about 
five  poles,  and  they  would  come  to  said  Range  Line  Road, 
or  stop  No.  63,  which  was  the  n^ilar  stopping  place  for 
said  car,  but  failed  to  warn  plaintiff  and  his  said  wife  as 
to  the  dangerous  condition  of  said  road  and  crossing,  and 
not  directing  plaintiff  to  the  public  highway,  and  plaintiff 
nor  his  wife  not  knowing  of  said  highway,  and  plaintiff, 
imder  said  directions,  and  with  care  attempted  to  return 
on  defendant's  right  of  way  te  said  point,  ns  directed  by  said 
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conductor,  and  it  being  dark  and  rainy  he  was  unable  to' 
see,  and  not  knowing  of  the  dangerous  and  unsafe  condition 
of  the  road  he  and  his  said  wife  started  back  west^  and  on 
reaching  the  bridge  over  Nameless  creek  this  plaintiff,  not 
being  able  to  see  on  account  of  said  darkness,  and  without 
any  fault  on  his  part,  fell  on  and  through  said  bridge, 
thereby  breaking  his  collar  bone,"  etc.,  the  injuries  suffered 
by  the  plaintiff  being  described  at  length. 

1.  We  will  notice  the  objections  urged  by  the  appellant 
against  the  complaint.  It  is  claimed  that  the  charge  is  that 
the  conductor  in  charge  of  the  car  was  guilty  of  all  the 
negligent  acts  complained  of ;  that  it  is  not  alleged  that  he 
at  the  time  was  acting  as  the  agent  of  the  appellant,  and 
within  the  line  of  his  authority  and  duty;  and  that  no 
specific  acts  of  negligence  which  would  make  a  good  cause 
of  action  are  directly  charged  against  the  appellant  The 
general  authority  of  an  agent,  officer  or  employe  of  a  rail- 
way corporation  may  be  presume^  from  his  known  duties. 
Louisville,  etc.,  B.  Co.  v.  McVay  (1884),  98  Ind.  391,  394, 
49  Am.  Rep.  770. 

2.  The  court  may  take  judicial  knowledge  that  certain 
conduct  is  within  the  scope  of  the  employment  of  a  servant 
of  a  railroad  company,  from  the  fact  that  he  is  the  com- 
pany's c«»ductor  in  charge  of  a  train  or  of  an  electric  car 
of  th«  company  upon  its  railroad. 

The  facts  stated  in  a  complaint  may  show  that  a  con- 
ductor was  acting  within  the  line  of  his  employment, 
without  a  direct  allegation  that  he  was  so  acting,  Louis- 
vilie,  etc.,  B.  Co.  v.  Wood  (1888),  113  Ind.  544,  548,  570. 

In  Terre  n<mte,  etc.,  B.  Co.  v.  McMurray  (1884),  98 
Ind.  358,  367,  49  Am.  Rep.  752,  it  is  said :  "The  authority 
of  a  conductor  of  a  train  in  its  general  scope  is  known  to 
all  intelligent  men,  and  the  court  that  professes  itself  igno- 
rant of  this  matter  of  general  notoriety  avows  a  lack  of 
knowledge  that  no  citizen  who  has  the  slightest  acquaintance 
with  railroad  affairs  would  be  willing  to  confess.    It  is  true 
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that  the  exact  limits  of  his  authority  can  not  be  inferred 
from  evidence  that  he  is  the  conductor  in  charge  of  the 
train,  but  the  general  duty  and  authority  may  be.  This 
general  authority  gives  him  control  of  the  trainmen  and  of 
the  train,  and  devolves  upon  him  the  duty  of  using  reason- 
able care  and  diligence  for  the  safety  of  his  subordinates. 
*  *  *  Many  cases  declare  that  the  conductor,  in  the 
management  of  the  train  and  matters  connected  with  it, 
represents  the  company.  *  *  *  It  results  from  these 
familiar  principles,  that  the  conductor  of  a  train,  so  far  as 
concerns  the  direct  and  immediate  management  of  the  train 
when  it  is  out  on  the  road  is,  in  the  absence  of  some  supe- 
rior officer,  the  general  agent  of  the  company." 

3.  If,  in  this  case,  no  fault  was  attributed  to  the 
defendant  except  negligence  of  its  conductor  in  ad- 
vising or  directing  the  passenger  as  to  the  course  or  route 
to  be  taken  by  him  after  safely  alighting,  voluntarily,  from 
the  car,  it  might  reasonably  be  contended  that,  in  such 
negligent  conduct  of  the  conductor,  he  w^as  not  acting 
within  the  scope  of  his  duties  as  an  employe,  so  as  to  render 
the  employer  responsible  for  consequent  injury  to  the  pas- 
senger in  pursuing  such  advice  or  direction.  Such  was  the 
case  in  Cincinnati,  etc.,  B.  Co,  v.  Carper  (1887),  112  Ind. 
26,  2  Am.  St  144,  where  the  passenger  had  entered  the 
wrong  train  through  his  own  mistake.  In  that  case  it  was 
said:  "One  great  reason  why  a  passenger  is  justified  in 
obeying  the  directions  of  a  conductor  is  because  the  con- 
ductor is  entitled  to  exact  obedience.  His  directions  are 
in  the  nature  of  commands  or  requirements;  ho  may,  in- 
deed, put  them  in  that  form ;  it  is,  therefore,  most  reason- 
able that  a  passenger  should  have  a  right  to  rely  on  them 
when  they  are  of  that  nature."  The  directions  given  by  the 
conductor  as  to  the  course  to  be  taken  by  the  appellee  after 
leaving  the  car  may  be  taken  into  consideration  as  part  of 
the  conditions  or  circumstances  under  which  he  left  the  car 
ana  proceeded  to  the  place  of  his  injury.     The  allegations 
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respecting  such  directions  of  the  conductor,  the  appellee's 
ignorance  of  the  locality,  and  the  darkness,  tend  to  nega- 
tive what  is  also  expressly  denied — the  contributory  fault 
which  otherwise  would  be  apparent  because  of  the  character 
of  the  place  into  which  he  walked — and  to  show  that  he  did 
not  voluntarily  leave  the  car  and  exposo  himself  to  the 
danger  of  the  injury  which  he  incurred. 

4.     The  appellant's  conductor  negligently  failed  to  no- 
tify the  appellee  when  the  car  arrived  at  his  destination. 
Because  of  this  n^ligence  he  remained  in  the  car,  and  was 
carried  to  a  place  where  it  was  dangerous  for  him  to  alight 
and  attempt  to  walk  back  in  the  darkness;  and  then  the 
appellant,  having  undertaken,  as  a  common  carrier  of  pas- 
sengers, to  take  him  to  a  particular  stopping  place,  directed 
and  thereby  caused  him  to  get  off  the  car  in  what  was, 
under  the  circumstances,  a  dangerous  place  to  alight.    His 
injury  was  traceable  in  natural  sequence  to  the  conduct  of 
the  appellant  in  carrying  him  beyond  the  safe  stopping 
place  to  which  he  took  passage,  and  neglecting  to  return  to 
the  stopping  place,  and  depositing  him  at  tlie  particular 
place,  under  tlie  circumstances  which  rendered  it  danger- 
ous, one  of  which  consisted  of  the  directions  received  from 
the  appellant  and  its  conductor.     In  some  portions  of  the 
complaint  the  conduct  which  led  to  the.  appellee's  injury  is 
attributed  to  the  appellant ;  in  otlier  portions  it  is  alleged 
of  the  appellant's  conductor  in  charge  of  the  car.     So  far 
as  the  conduct  attributed  to  the  conductor  came  within  the 
ordinary  duties  of  such  a  representative  of  the  company, 
he  was  shown  by  the  pleading  to  be  acting  within  the  scope 
of  his  authority  as  an  employe.     He  represented  the  com- 
pany in  its  relation  to  the  passengers,  to  whom  the  com- 
pany owed  the  duty  of  taking  them  to  the  regular  stopping 
place,  No.  63.    He  negligently  failed  to  notify  the  appellee 
when  the  place  was  reached,  and  he  negligently  directed  the 
appellee  to  leave  the  car.    It  is  also  alleged  that  the  appel- 
lant wrongfully  neglected  to  return  the  car  to  the  stopping 
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place  to  which  it  was  its  duty  to  take  the  appellee,  and, 
whatever  may  be  said  of  the  scope  of  the  duties  of  a  con- 
ductor, it  is  alleged  of  the  appellant  that  it  directed  the 
appellee  to  alight  and  go  back  to  the  regular  stopping  place, 
and  that  the  appellant  failed  to  warn  the  appellee  of  the 
danger,  of  which,  under  the  circumstances  created  by  the 
appellant's  fault,  the  appellee  needed  to  be  warned.  If  the 
appellant,  by  its  wrong,  placed  the  passenger  in  a  dangerous 
situation  without  warning,  it  should  he  held  responsible 
for  the  consequences  which  might  reasonably  have  been 
anticipated  from  such  conduct. 

5.  It  is  claimed  that  the  complaint  shows  that  the  ap- 
pellee was  guilty  of  contributoiy  negligence,  and  that  it 
charges  that  the  appellee's  injuries  were  caused  by  the  dark- 
ness of  the  night  and  nothing  else.  That  these  objections 
to  the  pleading  are  not  well  taken,  needs,  we  think,  no  dis- 
cussion in  addition  to  what  has  been  said.  The  pleading 
can  not  be  commended,  but  must  be  said  to  be  quite  crude. 
We  think,  however,  that  no  sufficient  ground  of  objection 
to  the  pleading  is  urged  against  it  by  the  appellant. 

6.  Concerning  the  defense  of  contributory  negligence, 
the  court,  in  its  tliird  instruction,  stated  to  the  jury  that 
"the  defendant  must  prove  such  defense  by  a  fair  prepon- 
derance of  all  the  evidence;"  and  in  the  court's  fourth 
instruction  it  was  stated  that  if  the  plaintiff  had  proved  the 
material  all^ations  of  his  complaint  by  a  fair  preponder- 
ance of  all  the  evidence,  he  would  be  entitled  to  recover, 
"unless  you  further  find  that  the  defendant  has  proved  by 
a  fair  preponderance  of  all  the  evidence  that  the  plaintiff's 
negligence  contributed  to  his  injuries." 

Under  our  statute  (§359a  Burns  1901,  Acts  1899,  p. 
58)  it  is  not  necessary,  in  actions  of  this  character,  for  the 
plaintiff  to  allege  or  prove  the  want  of  contributory  negli- 
gence; but  the  existence  of  contributory  negligence  is  matter 
of  defense,  and  such  defense  may  be  proved  under  the  an- 
swer of  general  denial.     Yet  if  contributory  negligence  be 
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shown  by  the  complaint,  it  will  render  the  pleading  insuffi- 
cient, and  if  its  existence  appear  from  the  evidence  of  the 
plaintiff,  it  will  render  the  evidence  insufficient  to  sustain  it 
verdict  in  the  plaintiff's  favor.  It  is  not  true,  therefore, 
that  the  defendant  must  prove  the  defense  of  contributoi^ 
negligence,  or  that  the  plaintiff  who  has  established  the 
material  allegations  of  his  complaint  (which  need  not  nega- 
tive contributory  n^ligence)  is  entitled  to  recover,  imless 
the  defendant  has  proved  contributory  negligence.  This  is 
by  no  means  equivalent  to  a  charge  that,  if  the  material  alle- 
gations of  the  complaint  be  proved  by  a  fa^r  preponderance 
of  the  evidence,  the  plaintiff  will  be  entitled  to  recover,  un- 
less contributory  negligence  has  been  proved  by  a  fair  pre- 
ponderance of  the  evidence.  The  defectivenesa  of  these 
instructions  has  been  indicated  in  a  number  of  decisions. 
See  Indimapolis  St.  R.  Co.  v.  Taylor  (1902),  158  Ind. 
274;  Cleveland,  etc.,  R.  Co.  v.  Miles  (1904),  162  Ind. 
646;  Howard  v.  Indianapolis  St  R.  Co.  (1902),  29  Ind. 
App.  514;  Indianapolis,  etc..  Transit  Co.  v.  Haines  (1904), 
33  Ind.  App.  63. 

There  were  other  instructions  in  which  the  subject  of 
contributory  negligence  was  involved,  which  can  not  be  said 
to  have  been  erroneous,  yet  there  was  no  withdrawal  of  the 
erroneous  statements  on  that  subject  in  the  third  and  fourth 
instructions;  and  there  was  no  express  contradiction  which 
can  be  supposed  to  have  removed  the  impression  that  con- 
tributory ngeligence  was  not  available  as  a  defense  unless 
proved  by  the  defendant 

Judgment  reversed. 
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Shenk  et  al.  v.  Stahl  et  al. 

[No.  5,237.    Piled  May  23,  1905.] 

1.  Lanixlobd  and  Tenant.  —  "Oranted  and  Leased,"  —  Quiet  Enjoy- 
ment. — ^The  words  "granted  and  leased^  in  a  contract  wherein  tlie 
landowner  granted  to  others  the  right  to  use  a  gas-well  and  an  inter- 
est in  the  fixtures  therewith  connected  amount  only  to  a  covenant  for 
quiet  enjoyment,     p.  497. 

2.  GoNTBACTS.  —  Con9trucii<m,  —  Intention,  —  The  intent  as  gathered 
from  the  language  employed  in  a  contract  will  be  enforced  where  there 
is  no  averment  of  a  mistake  therein,     p.  497. 

3.  Same. — Lease. — Oas-WeU, — ^A  contract  wtereby  the  landowner  sur- 
renders possession  of  lands  "for  the  purpose  of  a  gas- well  so  long  as  it 
is  used  for  the  same"  constitutes  a  lease,  and  gives  the  lessees  the 
right  to  take  gas  therefrom  only  so  long  as  used  for  that  purpose, 
p.  497. 

4.  Pleading. — Consiructicn, — Douht, — Where  doubt  exists  as  to  the 
meaning  of  a  pleading,  it  will  be  construed  most  strongly  against  the 
pleader,     p.  498. 

5.  Same. — Complaint, — Termination  of  Lease. — Failure  to  Negative. — 
"^liere  the  tenant  has  a  lease  of  a  gas-well  "so  long  as  it  is  used  for 
the  same"  and  his  complaint  shows  that  the  landlord  is  in  possession 
and  that  the  gas-well  ceased  to  provide  sufficient  gas  to  supply  the 
tenants  and  that  they  ceased  to  use  gas  from  such  well,  such  com- 
plaint fails  to  show  that  the  lease  has  not  expired,  and  that  the  ten- 
ants have  not  parted  with  their  interest  therein,     p.  498. 

6.  Landlobd  and  Tenant.  —  Qas  Lease,  —  Rent,  —  Term  of'  Lease, — 
Where  the  landlord  leased  a  gas-well,  reserving  an  interest  in  the 
fixtures  and  a  portion  of  gas,  "so  long  as  it  is  used  for  the  same,"  such 
gas  and  interest  in  the  fixtures  will  be  considered  as  rent,  and  such 
lease  terminates  when  such  well  ceases  permanently  to  be  used,  and 
the  discovery  of  gas  therein  later  will  not  revive  such  lease.  Heller  v. 
Dailey  (1902),  28  Ind.  App.  555,  distinguished,     p.  499. 

From  Howard  Circuit  Court;  J.  F.  Elliott,  Judge. 

Action  by  Adam  Stahl  and  others  against  Reuben  Shenk 
and  another.  From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Reversed. 

Blachlidge,  Shirley  &  Wolf,  for  appellants. 
Bell  &  Purdum,  for  appellees. 
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Myees,  p.  J. — ^Appellees  instituted  this  action  in  the 
Howard  Circuit  Court  against  appellants^  and  the  cause 
was  tried  on  an  amended  complaint  in  three  paragraphs. 

The  separate  demurrer  of  Reuben  Shenk  to  each  para- 
graph of  the  complaint  was  overruled,  and  this  ruling  is 
here  assigned  as  error. 

The  complaint  was  answered  in  three  paragraphs,  the 
first  being  a  general  denial.  Other  pleadings,  not  necessary 
for  us  here  to  notice  in  the  decision  of  tliis  case,  were  filed. 
Trial  by  the  court,  finding  and  decree  in  favor  of  appellees. 
The  substance  of  the  first  paragraph  of  the  amended  com- 
plaint may  be  stated  as  follows:  On  September  18,  1889, 
Reuben  Shenk  and  his  wife,  Julia  Shenk,  were  the  owners 
by  entireties  of  100  acres  of  land  in  Howard  county,  Indi- 
ana, and  on  that  day  they  leased  to  the  Diamond  Plate  Glass 
Company  of  Indiana  a  twenty-foot-square  tract  out  of  the 
northwest  comer  thereof,  for  the  purpose  of  constructing  a 
gas-well  thereon,  which  was  constructed,  and  properly 
equipped  with  tlie  necessary  casing,  fixtures  and  appliances; 
that  on  October  13,  1890,  said  lease  was  assigned  in  writing 
to  the  Diamond  Plate  Glass  Company  of  Chicago,  Illinois, 
which  last-named  company  on.  August  15,  1891,  duly  as- 
signed said  lease  for  a  valuable  consideration,  and  all  rights 
thereunder,  and  also  the  gas-well  constructed  under  the 
terms  thereof,  and  fixtures  connected  therewith,  to  Daniel 
A.  Shenk;  that  on  August  22,  1891,  said  Reuben  Shenk 
and  Julia  Shenk,  his  wife,  were  still  the  owners  by  entire- 
ties of  said  real  estate;  that  on  said  day  said  Daniel  A. 
Shenk  sold  said  gas-well  with  its  casing,  separator,  regu- 
lator, piping  and  fixtures  connected  therewith,  except  one- 
seventh  thereof,  to  the  appellees  in  this  cause,  and  to  George 
Ingels  and  Jacob  Reel,  both  deceased  at  the  beginning  of 
this  action ;  that  on  said  last  date  Reuben  Shenk  and  his 
wife  entered  into  a  written  contract  with  the  appellees, 
Adam  Stahl,  George  Stahl,  John  Rich  and  George  Ingels 
and  Jacob  Reel,  and  also  the  appellant  Daniel  A.  Shenk, 
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as  follows:  "This  agreement  made  and  entered  into  this 
22d  day  of  August,  1891,  by  and  between  Eeuben  Shenk 
of  the  first  part  and  Daniel  A.  Shenk,  John  Rich,  George 
Ingels,  Adam  Stahl  and  Jacob  Reel  of  the  second  part, 
witnesseth :  That  the  party  of  the  first  part  has  this  day 
granted  and  leased  to  the  second  parties,  their  heirs  and 
assigns,  twenty-foot  square  of  land  in  the  northwest  corner 
of  the  southeast  quarter  of  section  two,  township  twenty- 
three  north,  range  four  east,  for  the  purpose  of  a  gas-well  so 
long  as  it  is  used  for  the  same.  In  consideration  of  said 
grant  and  lease  and  other  considerations  said  second  par- 
ties give  to  Reuben  Shenk  a  one-seventh  interest  in  and  to 
the  within^  described  gas-well,  piping  and  fixtures  con- 
nected therewith,  the  same  being  valued  at  $100.  The 
parties  here  named — Daniel  A.  Shenk,  John  Rich,  George 
Ingels,  Adam  Stahl,  George  Stahl,  Jacob  Reel  and  Reuben 
Shenk — all  have  an  equal  share  in  said  gas-well,  piping 
and  fixtures,  etc.,  and  agree  to  pay  their  equal  shares  of 
expenses  to  keep  the  same  in  repair,  etc.  Each  of  the  above-- 
named parties  shall  have  free  gas  for  one  dwelling-house 
and  kettle  jet"  This  contract  was  signed  and  acknowl- 
edged by  all  the  parties  and  duly  recorded. 

It  is  also  averred  that  all  the  parties  to  said  contract  in- 
tended thereby  to  convey  to  and  fix  the  respective  interests 
of  each,  and  to  lease  said  gas-well,  fixtures,  connections, 
pipes  and  privileges;  that  then  and  now  a  public  highway 

feet  in  width  extended  north  and  south  on  the  west 

line  of  the  real  estate  of  said  Reuben  Shenk ;  that  by  the 
mutual  mistake  of  all  the  parties  said  writing  did  not  prop- 
erly describe  the  land  on  which  the  well  was  located.  The 
true  description  is  then  given,  which  it  is  alleged  the  jmr- 
ties  intended  to  have  written  in  the  contract.  It  also 
avers  that  pursuant  to  said  contract  the  parties  thereto 
entered  into  possession  of  said  property,  and  attaclied  the 
necessary  gas-pipe  and  appliances  to  connect  the  residences 
with  said  gas-well,  and  began  and  continued  to  use 'gas 
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therefrom  under  said  contract  "until  said  gas-well  ceased  to 
provide  gas  in  sufficient  quantities  to  supply  them;"  that 
the  supply  of  gas  in  said  well  thereafter  greatly  increased, 
and  in  quantities  sufficient  to  supply  all  said  parties;  that 
Julia  Shenk  departed  this  life  before  the  beginning  of  this 
action ;  that  Reuben  Shenk  and  Daniel  A,  Shenk  have  recon- 
nected the  pipes  owned  by  them  with  said  gas-well,  and  are 
using  the  gas  therefrom  to  the  exclusion  of  appellees ;  that 
appellee  Abraham  C.  Ingels  has  succeeded  to  all  the  rights, 
interests  and  privileges  of  George  Ingels  irnder  said  con- 
tract; that  appellee  Isaac  Key  ton  has  succeeded  to  the  rights 
of  Jacob  Reel,  and  is  entitled  to  all  the  privileges  belonging 
to  said  Reel  under  said  contract;  that  each  appellee  has 
demanded  of  Reuben  Shenk  the  right  to  enter  upon  said 
premises  where  said  well  is  located,  and  attach  pipes  thereto 
and  use  gas  therefrom,  all  of  which  has  been  denied  them  by 
said  Shenk,  who  claims  to  be  the  absolute  owner  of  said  gas- 
well,  together  with  all  said  fixtures  and  connections,  and 
threatens  to  have  appellees  arrested  if  they  interfere  with 
said  gas-well  or  go  upon  said  premises  to  connect  gas-pipes 
with  said  well;  that  natural  gas  has  a  peculiar  value  as 
fuel,  and  appellees  are  imable  to  obtain  it  from  any  other 
source;  that  appellees  have  suffered  damages  by  reason  of 
being  unlawfully  kept  out  of  possession  of  said  well ;  that 
Daniel  A.  Shenk  is  made  a  party  to  answer  to  his  interest. 
Prayer  that  the  contract  be  reformed  so  as  to  give  tlie 
true  description  of  the  real  estate;  that  each  appellee  l>e 
declared  the  owner  of  one-seventh  of  said  gas-well,  together 
with  all  fixtures,  pipes,  etc.,  with  the  right  to  use  gas  from 
said  well,  etc. ;  that  Reuben  Shenk  be  permanently  enjoined 
and  restrained  from  disconnecting  appellees'  pipes  from  said 
well,  etc,  and  for  damages. 

The  finding  and  judgment  of  the  court  not  being  based 
on  any  particular  paragraph  of  the  complaint,  we  will  first 
consider  the  alleged  error  as  applied  to  the  first  paragraph. 
In  determining  this  question  we  should  keep  in  mind  the 
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true  status  of  Reuben  Shenk  as  fixed  by  the  terms  of  the 
contract.  And  it  may  be  said  that  by  the  terms  of  the  con- 
tract in  suit  the  rights  of  all  the  parties  to  tliis  suit  must  be 
measured.  As  the  question  now  arises,  Reuben  Shenk  may 
be  considered  tlie  owner  of  the  land  at  the  time  the  contract 
in  suit  was  entered  into.  By  this  contract  he  gave  to  ap- 
pellees certain  rights,  and  agreed  to  and  did  release  appel- 
lees from  a  certain  contract  then  existing,  covering  the  same 
tract  of  land,  and  in  consideration  thereof  he  received  a  one- 
seventh  interest  in  the  gas-well  as  held  by  appellees  and  his 
co-appellant  under  the  contract  in  suit,  together  with  a  one- 
seventh  interest  in  the  piping  and  fixtures  connected  there- 
with, which  interest  was  valued  at  $100.  He  also  agreed  to 
pay  his  equal  share  of  the  expenses  "to  keep  the  same  in 
repair,"  and  was  to  have  "free  gas  for  one  dwelling-house 
and  kettle  jet." 

1.  The  words  "granted  and  leased,"  as  used  in  the  con- 
tract in'  suit,  can  amount  to  nothing  more  than  a  covenant 
for  quiet  enjoyment  on  the  part  of  Reuben  Shenk  to  the 
other  parties  to  the  contract^  or  the  passing  of  the  real  estate 
from  one  to  the  other  for  the  time,  and  upon  the  conditions 
stipulated  therein.  Stott  v.  Rutherford  (1875),  92  IT.  S. 
107,  23  L.  Ed.  486;  WhUmy  v.  Richardson  (1891),  59 
Hun  601, 13  N.  Y.  Supp.  861. 

2.  The  intention  of  parties  to  a  contract,  as  to  its  terms 
and  obligations  imposed,  will  be  enforced  by  the  courts, 
but  in  arriving  at  such  intention  courts  are  limited  to  the 
language  used  therein,  in  the  absence  of  proper  averments 
of  mistake.  Witty  v.  Michigan  Mut.  Life  Ins,  Co.  (1890), 
123  Ind.  411,  8  L.  R.  A.  365,  18  Am.  St  327 ;  Beard  v. 
Loftcm  (1885),  102  Ind.  408;  Barney  v.  Indiana  R.  Co. 
(1901),  157  Ind.  228. 

3.  No  precise  words  are  required  to  create  a  lease. 
I/anguage  suificient  to  show  an  intent  on  the  part  of  the 
owner  of  the  land  to  surrender  possession  to  another  for  a 

Vol.  35—32 


498        APPELLATE  COURT  OF  INDIANA, 

Shenk  v.  Stahl— 35  Ind  Ai)p.  493. 

determinate  time  for  a  consideration  amounts  to  a  lease. 
Heywood  v.  FiUmer  (1892),  158  Ind.  658,  18  L.  R  A. 
491;  Williams  v.  Miller  (1885),  68  CaL  290,  9  Pac.  166; 
Harris  v.  Ohio  OU  Co.  (1897),  57  Ohio  St  118,  48  N.  E. 
502^ 

By  the  contract  in  suit,  Reuben  Shenk  surrendered  to 
appellees  and  his  co-appellant  possession  of  the  twenty-foot- 
square  tract  of  land  "for  the  purpose  of  a  gas-well"  for  a 
determinate  time,  to  wit,  "so  long  as  it  is  used  for  the  same."  . 
That  is  to  say,  when  they  cease  to  use  the  well  as  a  gas-well, 
the  rights  granted  by  the  contract  terminate.  The  contract 
in  suit  is  clearly  a  leasa 

It  is  conceded  that  natural  gas  in  place  in  its  natural 
state  is  real  estate,  and  becomes  personal  property  only 
after  being  mined  and  reduced  to  possession.  It  has  been 
held  by  this  court  that  the  shaft  drilled  in  land  from  the 
surface  to  the  gas-bearing  rock  is  a  part  of  the  realty.  Ohio 
Oil  Co.  V.  Orkst  (1902),  30  Ind.  App.  84.  Therefore,  as 
it  seems  to  us,  the  purpose  of  the  contract  in  suit  was  to  per- 
mit the  lessees,  through  the  medium  of  the  gas-well  on  the 
land  and  through  pipes  to  take  and  remove  a  part  of  the 
real  estate,  in  the  form  of  natural  gas,  for  such  length  of 
time  only  as  the  well  was  used  for  that  purpose,  and  the 
ceasing  to  use  tlie  well  for  that  purpose  was  the  time  fixed 
by  the  parties  for  the  termination  of  all  rights  given  thereby. 

4.  It  is  an  old  and  well-settled  rule  of  pleading  that 
where  doubts,  arise  upon  pleadings  they  are  construed  most 
strongly  against  the  pleader.  Cincinnaii,  etc.,  R.  Co.  v. 
Smock  (1893),  133  Ind.  411;  State,  ex  rel,  v.  Casteel 
(1887),  110  Ind.  174;  Cleveland,  etc.,  R.  Co.  v.  Steumrt 
(1900),  24  Ind.  App.  374;  Heintz  y.  Mueller  (1898),  19 
Ind.  App.  240. 

5.  The  complaint  avers  possession  of  the  property  by 
appellees  from  August  22,  1891,  and  the  use  of  gas  from 
the  well  "until  said  gas-well  ceased  to  provide  gas  in  suiB- 
cient  quantities  to  supply  them;"     that  appellees  are  now 
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out  of  possession  of  the  real  estate,  and  that  appellant  Reu- 
ben Shenk  is  in  possession ;  that  at  some  time  prior  to  the 
bringing  of  this  suit  all  of  the  parties  to  said  contract  or 
their  successors  ceased  to  use  gas  from  said  well.  Con- 
struing the  pleading  most  strongly  against  the  pleader,  the 
complaint  is  defective  in  that  it  does  not  state  facts  showing 
that  the  lease  has  not  expired,  or  that  it  is  in  full  force  and 
effect^  and  that  appellees  have  not  parted  with  their  interest 
in  the  well  and  fixtures  connected  therewith.  For  aught 
that  appears  in  this  paragraph  of  the  complaint,  appellees 
are  rightfully  out  of  possession  of  the  real  estate  and  gas- 
well  described  in  the  lease,  and  that  Reuben  Shenk,  as 
owner  of  the  land,  has  reentered  and  rightfully  taken  pos- 
session of  the  same. 

6.  The  supreme  court  of  Pennsylvania  (Stone  v.  Mar- 
shall OH  Co.  [1898],  188  Pa.  St  614)  approved  as  the  law 
the  following,  as  reported  in  Ahm  v.  Marshall  Oil  Co. 
(1898),  41  Atl.  748:  "In  general  terms,  it  may  \ye  said 
that  when  a  covenant  is  for  the  performance  of  some  duty  in 
connection  with  the  possession,  and  relating  to  the  land,  or  in 
the  nature  of  rent  or  royalty  for  the  use  and  enjoyment  of 
lie  premises,  it  is  a  covenant  running  with  the  land.  [Cit- 
ing authorities.]  The  rent  need  not  be  money.  It  may  1k^ 
ft  share  in  the  product,  as  a  share  of  the  crops  on  a  farm  or 
the  share  of  oil  in  an  oil  lease.  [Citing  authorities.]  A 
share  of  the  gas  stands  on  the  same  footing  as  a  share 
of  the  oil." 

In  the  case  at  bar  the  interest  received  by  Reuben  Shenk 
in  the  personal  property  owned  by  IcsseCvS,  and  "free  gas  for 
one  dwelling-house  and  kettle  jet,"  was  for  rent  on  account 
of  the  benefits  enjoyed  by  the  lessees  from  the  property 
leased.  The  fact  that  he  is  part  owner  of  the  personal  prop- 
erty adds  nothing  to,  nor  does  it  take  away  any  of  the  legal 
rights  of  the  parties  as  expressed  in  tlie  lease.  It  follows 
that  if  the  well,  for  lack  of  gas  or  other  cause,  had  actually, 
and  not  temporarily  ceased  to  be  used  as  a  gas-well,  the  lease 
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terminated,  and,  having  once  terminated,  the  discovery  of 
gas  in  the  well  thereafter  in  sufficient  quantities  for  use,  and 
which  in  fact  was  thereafter  used,  will  not  alone  revive  the 
lease.  Bearing  on  this  question  see  Cassell  v.  Crothers 
(1899),  193  Pa.  St  359,  44  Atl.  446;  Lowther  OU  Co.  v. 
Miller-Sibky  Oil  Co.  (1903),  53  W.  Va.  501,  44  S.  E.  433. 
The  case  of  Heller  v.  Dailey  (1902),  28  Ind.  App.  555, 
is  readily  distinguishable  from  the  case  at  bar.  In  that 
case  this  court  in  the  first  opinion  said :  "By  the  terms  of 
this  contract  the  landowner  'grants'  to  Dailey  and  Edding- 
ton  'all  the  oil  and  gas  in  and  under'  the  land,  with  the  right 
to  enter  upon  the  land  at  all  times  for  the  purpose  of  drill- 
ing and  operating  for  oil  or  gas.  *  *  *  The  contract 
is  not  in  the  form  of  a  lease  of  the  land,  or  any  portion  of  it^ 
for  years  or  for  life  or  in  perpetuity,  with  an  accompanying 
right,  as  an  incident  of  the  letting,  of  taking  the  oil  and  gas 
beneath  the  surface."  The  contract  in  the  Heller  case  was 
not  regarded  "as  a  grant  of  land,  or  as  a  lease,  properly  so 
called,"  but  as  "a  grant  of  a  right  in  the  nature  of  an  incor- 
poreal hereditament,  operative  from  the  time  of  its  execu- 
tion," and  as  an  interest  in  real  estate  which  could  not 
be  surrendered  except  in  writing  sufficient  to  convey  the  in- 
terest The  lessee  had  assigned  the  contract,  and  in  a  suit 
by  the  lessor  against  the  lessees  and  assignee  to  enforce  tlie 
covenants  of  the  contract,  the  lessees  undertook  to  escape 
liability  under  the  contract  by  proof  of  a  parol  agreement 
between  lessor  and  themselves,  and  to  which  the  assignee  was 
not  a  party,  amounting  to  a  surrender  of  the  contract  It 
was  a  live  contract,  the  remote  assignees  of  the  lessees  were 
in  possession  of  the  premises  under  the  contract,  rentals  were 
due  and  unpaid,  and  other  violations  of  the  contract  were 
charged  by  the  lessor  against  lessees  and  their  assignees 
On  the  theory  that  the  grant  was  an  interest  in  land,  in  the 
absence  of  a  surrender  of  the  interest  by  a  reconveyance,  the 
lessees  were  held  liable.  In  passing  on  the  case  the  court 
said :     "If  the  law  will  imply  a  surrender  in  a  given  case. 
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it  would  seem  to  he  reasonably  clear  that  the  implication 
will  arise  from  the  acts  of  the  parties,  and  will  not  be  based 
upon  proof  of  an  oral  agreement  between  lessor  and  lessee." 
The  case  at  bar,  it  will  be  observed  from  what  we  have  said, 
presents  an  entirely  different  question. 

The  theory  of  and  the  controlling  question  in  this  para- 
graph, as  well  as  that  of  the  third  paragraph,  is  the  right  of 
appellees  to  reenter  the  premises  described  in  the  lease,  re- 
connect pipes  to  and  take  gas  from  the  well  in  question,  and 
for  an  injunction.  We  express  no  opinion  on  the  rights  of 
the  parties  in  what  may  be  termed  "trade  fixtures"  situated 
on  the  leased  premises.  What  we  have  here  said  will,  in  a 
measure,  apply  to  the  other  paragraphs  of  the  complaint,  but 
as  it  will  answer  no  good  purpose  for  us  specially  to  consider 
the  errors  predicated  on  these  paragraphs  or  other  errors 
assigned,  as  to  such  errors  we  express  no  opinion. 

For  the  reasons  stated  the  court  erred  in  overruling  the 
separate  demurrer  of  Reuben  Slienk  to  the  first  paragraph  of 
the  complaint 

Judgment  reversed,  with  instructions  to  the  trial  court  to 
sustain  said  demurrer. 


Gemmer,  Executor,  v.  Hunter. 

[No.  5.268.     Filed  May  23,  1905.] 

1.,  Ck>irrBACTS.  —  Written.  —  Variationa  by  Parol.  —  Consideration  of 
Deed. — ^Thoagh  written  contracts  can  not  be  enlarged  or  altered  by 
prior  or  contemporaneous  agreements,  still,  the  consideration  men- 
tioned in  a  deed  or  mortgage  is  always  open  to  modification  or  contra- 
diction by  parol  testimony,     p.  503. 

2.  Same. — To  Bequeath. — Breach. — A  promise,  made  upon  a  valuable 
consideration,  to  bequeath  property  to  another,  is  valid,  and  an  action 
will  lie  for  a  breach  thereof,    p.  503. 

3-  Same. — To  Bequeath. — Cowtideration. — Where  decedent  agreed  that 
if  plaintiff  would  execute  her  notes  for  $1,800  and  a  mortgage  to 
secure  same  to  him  he  would  convey  60  acres  of  land  to  her  and  bp- 
Qiieath  to  her  $600  and  interest  thereon  from  date  of  conveyance  until 
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his  death,  the  consideration  upon  decedent's  part  was  the  conveyance 
and  the  promise  to  bequeath,  and  on  plaintiflTs  part  was  the  execution 
of  such  notes  and  mortgage,  p.  504. 
4.  Contracts. — Written. — Merger  of  Oral — Where  it  appears  that 
the  decedent  conveyed  GO  acres  of  land  to  plaintiff  upon  the  stipu- 
lated consideration  of  plaintiff's  execution  to  him  of  notes  aggregating 
$1,800  and  a  mortgage  to  secure  same,  and  that  such  decedent,  as  a 
part  of  such  negotiations  and  as  a  part  of  the  consideration  for  such 
notes  and  mortgage,  orally  agreed  to  bequeath  to  pUintiff  $G00,  to- 
gether with  interest  thereon  from  the  date  of  such  conveyance,  such 
oral  agreement  was  merged  into  the  written  contract,  and  an  action 
for  the  breach  thereof,  as  an  independent  or  collateral  agreement,  docs 
not  lie.  Carr  v.  Haua  (1887),  110  Ind.  408,  followed ;  Wels  v.  Rho- 
diu8  (1882),  87  Ind.  1,  distinguished,     p.  506. 

From  Fountain  Circuit  Court;  Will  Isham,  Special 
Judge. 

Action  by  Frances  A.  Hunter  against  Frederick  L.  Gem- 
mer  as  executor  of  the  last  will  of  Henry  Tuttle,  deceasetL 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

John  W.  Sutton,  Ele  Stansbury  and  Harley  D.  Billings, 
for  appellant 

James  McCahe  and  E.  F.  McCabe,  for  appellee* 

Robinson,  J. — In  appellee's  claim  against  the  estate 
of  appellant's  decedent,  it  is  averred  that  decedent  during 
his  lifetime  was  desirous  of  selling  to  appellee  sixty  acres  of 
land,  described,  for  the  reason  that  he  had  no  way  to  got  to 
the  land  from  any  highway,  and  that  the  same  could  not  be 
sold  to  any  other  than  appellee,  who  owned  adjoining  land, 
for  more  than  $10  an  acre,  and  because  the  same  was  not 
at  tliat  time  worth,  even  to  appellee,  $20  an  acre ;  that  when 
decedent  found  appellee  would  not  give  $30  an  acre,  and 
would  give  no  more  than  $20,  decedent  proposed  to  appellee 
that  if  she  would  purchase  the  land  at  $30  an  acre,  amount- 
ing to  $1,800,  and  secure  the  payment  thereof  by  executing 
to  him  nine  promissory  notes  for  $200  each,  payable  in  one, 
tsvo,  three,  four,  five,  six,  seven,  eight  and  nine  years  after 
their  date  of  August  20,  1889,  signed  by  herself  and  hus- 
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band,  with  interest  on  all  of  the  notes  at  eight  per  cent  from 
the  1st' day  of  September,  1889,  and  execute  a  mortgage  on 
the  land  and  on  appellee's  adjoining  land  to  secure  the 
payment  of  the  notes,  he  would  leave  a  will,  bequeathing  to 
appellee  the  difference  between  the  price  demanded — $30 
an  acre— and  $20  an  acre,  to  wit,  $600,  and  the  interest  paid 
thereon  by  appellee ;  that  appellee  accepted  this  proposition, 
and  thereupon,  on  August  20,  1889,  the  decedent  and  wife 
executed  a  deed  conveying  the  land  to  appellee,  and  on  the 
same  day  appellee  and  her  husband  executed  to  him  the  notes 
and  mortgage  as  above  mentioned;  that  appellee  has  fully 
paid  all  the  notes  and  interest,  and  has  performed  all  the 
terms  of  the  contract  to  be  by  her  performed,  but  that  deca- 
dent failed  to  comply  with  the  contract ;  that  he  left  a  will 
at  his  death,  in  January,  1903,  but  wholly  failed  to  make  any 
provision  therein  for  the  payment  of  any  sum.  The  com- 
plaint asks  damages  for  breach  of  the  above  contract  Upon 
a  trial  a  ju(^ment  was  rendered  upon  the  jury's  verdict  in 
appellee's  favor. 

Errors  are  assigned  upon  the  overruling  of  the  demurrer 
to  the  claim  or  complaint  and  the  motion  for  a  new  trial. 

1.  It  is  well  settled  that  a  written  contract  can  not  be 
enlarged  or  altered  by  prior  or  contemporaneous  oral  nego- 
tiations or  agreements.  It  is  also  well  settled  that  parol  evi- 
dence is  admissible  to  show  the  real  consideration  of  a  deed, 
and  that  the  consideration  may  be  shown  to  have  been  differ- 
ent jfrom  that  expressed  in  the  writing.  McMaham.  v.  Stew- 
qH  (1864),  23  Ind.  500;  PicA;^^  v.  Oreen  (1889),  120  Ind. 
584;  Biven  v.  Johnson  (1889),  117  Ind.  512,  3  L.  K.  A. 
308;  Reynolds  v.  Louisville,  etc.,  R.  Co.  (1896),  143  Ind. 
579,  614. 

2.  But  it  is  argued  by  appellant's  counsel  that  the  deed 
executed  by  appellant's  decedent  to  appellee,  and  the  notes 
and  mortgage  executed  to  him  by  appellee,  constituted  a 
written  agreement,  which  is  not  within  the  general  rule  that 
a  consideration  expressed  in  a  deed  or  other  written  instru- 
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ment  may  be  varifed  by  parol  evidence.  A  promise^  upon  a 
valuable  consideration,  to  bequeath  a  sum  of  money  to  an- 
other, is  a  valid  contract,  and  an  action  will  lie  for  its  breach. 
BeU  V.  Hevnti's  Executors  (1865),  24  Ind.  280 ;  Caviness  v. 
Rushton  (1885),  101  Ind.  500,  51  Am.  Rep.  759 ;  Roehl  v. 
Haumesser  (1888),  114  Ind.  311;  Woods  v.  Matlock 
(1898),  19  Ind.  App.  364. 

3.  The  proposition  made  and  accepted  was  that  if  ap- 
pellee would  give  the  decedent  $1,800  for  land  for  which 
she  was  willing  to  give  $1,200,  and  no  more,  decedent  would 
bequeath  to  her  the  difference,  with  interest.  When  the 
contract  between  the  parties  was  reduced  to  writing,  the 
deed  conveying  the  land  was  the  consideration  for  the  notes, 
and  the  notes  constituted  the  consideration  for  the  deed. 
They  were  all  parts  of  the  same  transaction,  and  together 
constituted  the  contract  The  deed  conveyed  the  land  to 
appellee,  and,  through  the  notes  executed  by  appellee,  she 
was  bound  to  pay  the  consideration  named.  'The  pleading 
does  not  disclose  that  this  informal  written  contract  was^  on 
its  face,  incompleta  See  Singer  Mfg.  Co.  v.  Forsyth 
(1886),  108  Ind.  334. 

The  question  arises :  what  was  the  consideration  for  the 
decedent's  promise  to  bequeath  to  appellee  the  $600?  It 
must  have  been  the  execution  by  her  of  notes,  payable  to 
decedent^  for  $600  more  than  the  land  was  worth  to  her.  It 
is  not  averred  in  terms  that  this  was  the  consideration  for 
the  decedent's  promise,  but  this  must  have  been  the  consid- 
eration, if  there  was  any;  that  is,  the  decedent  executed  the 
deed  and  made  this  promise  in  consideration  that  appellee 
execute  the  notes  aggregating  $1,800. 

In  Carr  v.  Hays  (1887),  110  Ind.  408,  Hays  averred  in 
his  complaint  that  he  and  his  wife  conveyed  to  one  Pettit, 
appellant's  decedent,  certain  lands,  and  on  the  same  day,  in 
consideration  of  such  conveyance,  Pettit  executed  a  written 
contract  in  which  he  assumed  and  agreed  to  pay  certain 
specified  debts  of  Hays,  and  if  Hays  paid  Pettit  these 
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amounts,  with  interest,  within  three  years,  then  Pettit  was 
to  reconvey  the  land ;  that^  as  a  further  consideration  for 
such  deed,  and  as  an  inducement  to  Hays  to  execute  such 
deed  and  accept  such  written  contract,  Pettit  verbally  agreed 
with  Hays  that  he  should  continue  to  occupy  the  land  for 
three  years,  and  that  within  a  reasonable  time  thereafter 
Pettit  would  furnish  to  Hays  500  yearling  steers,  to  be  kept 
by  him  three  years  on  the  lands  so  conveyed,  and  Hays 
should  have  absolute  control  of  the  land  and  steers  during 
the  three  years ;  that  Pettit  allowed  the  land  to  be  sold  on 
foreclosure  of  a  mortgage  securing  one  of  the  above  debts, 
and  to  be  purchased  at  sheriff's  sale,  within  less  than  six 
months,  and  that  Pettit  procured  the  land  so  sold  to  be  con- 
veyed to  one  Wilstach,  whom  Pettit  caused  to  dispossess 
Hays  within  eighteen  months  of  the  time  it  was  conveyed  to 
Pettit;  that  Hays  was  deprived  of  the  use  and  enjoyment  of 
the  land,  and  was  put  to  great  expense  defending  possession ; 
that  Pettit  did  not  furnish  the  steers ;  and  that  by  reason 
of  such  failure  of  Pettit  to  furnish  the  steers,  and  to  prevent 
the  dispossession  of  Hays,  he  had  been  damaged.  In  the 
opinion  the  court  said :  "It  is  apparent  from  the  forgoing 
summary  of  the  second  and  third  paragraphs  of  the  claim  or 
complaint  herein,  that  the  appellee  has  counted  in  each  of 
such  paragraphs  exclusively  upon  the  verbal  contract  of 
Benjamin  D.  Pettit,  and  has  sought  therein  to  recover  dam- 
ages for  Pettit's  alleged  breach  of  such  verbal  contract. 
Under  the  averments  of  these  paragraphs  of  complaint,  the 
warranty  deed  of  appellee  to  Pettit,  and  the  written  con- 
tract given  by  Pettit  to  appellee,  were  both  executed  on  the 
same  day;  each  was  the  consideration  for  the  execution  of 
the  other ;  they  both  constituted  parts  of  one  and  the  same 
transaction,  and  together  they  formed  one  and  the  same  con- 
tract In  this  contract,  all  oral  negotiations  and  verbal 
agreements,  precedent  or  concurrent,  by  or  between  the  par- 
ties in  relation  to  the  subject-matter  of  such  contract,  were 
completely  merged;  and  the  two  parts  of  such  contract, 
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appellee^s  deed  and  the  writing  executed  by  Pettit  in  con- 
sideration of  such  deed,  became  and  were  the  exclusive  evi- 
dence of  the  only  covenants  and  agreements,  of  or  concern- 
ing the  subject-matter  of  such  contract,  by  which  the  re- 
spective parties  ultimately  bound  themselves.      *      *     * 
It  is  claimed,  however,  by  appellee's  counsel,  that  the  alleged 
verbal  contract  of  Pettit  is  collateral  to,  independent  of,  and 
entirely  consistent  with  the  written  contract  of  the  parties, 
as  evidenced  by  appellee's  deed  and  Pettit's  written  contract 
of  assumption.    This  claim  of  counsel  is  manifestly  incon- 
sistent, and  directly  at  variance,  with  the  averments  of  the 
second  and  third  paragraphs  of  appellee's  claim  or  com- 
plaint.   In  each  of  these  paragraphs,  it  was  alleged,  as  we 
have  seen,  that  Pettit's  verbal  contract  was  made  as  a  further 
consideration  for,  and  as  an  inducement  to,  the  execution 
of  appellee's  deed.    These  averments  being  true,  it  can  not 
be  correctly  said  that  such  verbal  contract  was,  in  any  legal 
sense,  collateral  to  appellee's  deed  or  Pettit's  written  con- 
tract of  assumption,  which  together  constituted  their  written 
contract.    It  is  well  settled  by  our  decisions,  that  such  a  con- 
tract can  not  be  controlled,  diminished  or  enlarged  by  any 
precedent  or  contemporaneous  verbal  agreement  by  or  be- 
tween the  parties,  in  relation  to  the  subject-matter  of  the 
written  contract" 

4.  In  the  case  at  bar  the  pleading  does  not  disclose  what 
consideration  was  named  in  the  deed.  This  is  not  a  ease 
where  the  consideration  in  a  deed  is  stated  in  general  terms. 
The  consideration  for  the  land  was  the  written  promise  of 
appellee  to  pay  a  designated  sum.  The  contract  between 
the  parties,  consisting  of  tlie  deed  and  the  notes,  was  a  com- 
plete written  contract,  and  there  is  nothing  in  the  contract 
itself  to  suggest  that  it  did  not  contain  the  whole  agreement 
between  tlie  parties.  The  action  is  brought  for  damages  for 
breach  of  the  verbal  promise  of  the  decedent  Unless  this 
verbal  promise  had  some  consideration  to  support  it^  it  was 
of  no  effect     The  only  consideration  it  could  have  was  the 
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execution  of  notes  for  $1,800  instead  of  $1,200.  This  being 
true,  it  can  not  be  said,  in  view  of  the  doctrine  announced  in 
Carr  v.  Hays,  supra,  that  it  was  collateral  to  and  independ- 
ent of  the  deed  executed  by  decedent,  or  the  notes  executed 
by  appellee,  which  together  constituted  their  written 
contract. 

Counsel  for  appellee  cite  the  case  of  Welz  v.  RhodMis 
(1882),  87  Ind.  1,  44  Am.  Rep.  747.  This  case  is  cited 
with  approval  in  O'Neal  v.  Eines  (1896),  145  Ind.  32;  but 
not  upon  the  poiijt  here  in  question.  In  Conant  v.  National 
Stale  Batik  (1889),  121  Ind.  323,  the  court,  in  speaking  of 
the  rule  that  where  a  written  instrument  is  executed  it  be- 
comes the  repository  of  the  entire  contract,  and  that  the 
undertaking  and  agreement  of  the  parties-  must  be  ascer- 
tained from  the  instrument  and  measured  by  its  provisions, 
said:  "The  decision  in  Welz  v.  Rhodius  [1882],  87  Ind. 
1,  has  been  much  limited,  if,  indeed,  not  entirely  over- 
thrown," by  the  later  decisions,  and  the  broad  doctrine  there 
laid  down  can  not  be  regarded  as  correct"  See,  also,  West- 
em  Pamng,  etc.,  Co.  V.  Citizen  St.  R.  Co.  (1891),  128  Ind. 
625,  537,  10  L.  R.  A.  770,  25  Am.  St.  462 ;  Diven  v.  John- 
son  (1889),  117  Ind.  512,  3  L.  R.  A.  308.  The  demurrer 
to  the  complaint  should  have  been  sustained. 

Judgment  reversed. 


Sequatchie  Handle  Works  v.  Jennings. 

[No.  5,273.     Filed  May  23.  1905.] 

CoifTRACTS. — 8fU€8. — Construction  hy  the  Parties. — Where  plaint  iff.  a 
broker,  engaged  to  sell  defendant'8  goods  on  commiission.  defendant 
controlling  the  price  and  receiving  the  full  selling  price,  lens  commis- 
sion, and  goods  were  delivered  under  such  agreement,  such  transac- 

^  tion  did  not  constitute  a  sale  to  such  broker,  and  a  subsequent  corre- 
spondence which  contained  some  evidence  that  such  transaction  was 
considered  a  sale  by  the  parties  did  not  change  the  character  of  the 
transaction. 

From  Henry  Circuit  Court;  John  M.  Morris,  Judge, 
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Action  by  the  Sequatchie  Handle  Works  against  Charles 
W.  Jennings.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Barnard  &  Jeffrey,  for  appellant 
M.  E.  Forkner,  for  appellee. 

EoBiNSON*,  J. — Suit  for  goods  sold  and  delivered  to 
appellee.  Overruling  a  demurrer  to  the  third  paragraph  of 
appellee's  answer,  the  first  and  second  paragraphs  having 
been  withdrawn,  and  sustaining  a  demurrer  to  appellant's 
reply,  are  assigned  as  errors, 

The  third  paragraph  of  answer  avers  that  appellee  was  a 
broker  engaged  in  buying  and  selling  handles. for  others; 
that  the  contract  out  of  which  the  cause  of  action  arises  is 
in  writing,  and  evidenced  by  letters  between  the  parties, 
which  letters  are  made  exhibits ;  that  appellee  did  not  pur- 
chase of  appellant  any  goods,  but  sold  for  it,  to  a  New  York 
firm,  the  goods  sued  for,  at  the  price  stated  in  such  letters, 
appellee  to  receive  five  per  cent. 'commission  for  his  services 
as  a  broker  in  making  the  sale;  and  that  appellant  is  in- 
debted to  appellee  in  a  sum  named  for  such  commission.  In 
the  first  of  these  letters,  written  by  appellee  November  15, 
1901,  he  asks  if  appellant  can  furnish  "750  doz.  No.  3-36 
pick  handles,"  and,  if  so,  to  quote  "best  price  f.  o.  b.  New 
York."  Appellant  answered  November  18,  by  saying  they 
could  furnish  the  handles  and  put  them  in  New  York  for 
appellee  at  fifty  cents  per  dozen,  sixty  days,  less  two  per 
cent,  off  for  cash.  Appellee  replied  November  21,  that  the 
price  quoted  is  "the  figure  we  get  for  them,  and  we  would 
not  care  to  handle  the  business  unless  we  could  make  a  little 
something  out  of  it.  If  you  can  see  your  way  clear  to  allow 
us  a  commission  of  five  per  cent,  you  may  go  to  work  at  once 
and  finish  the  handles,  crate  them  ready  to  ship,  and  we  will 
send  you  shipping  instructions."  On  November  23  appel- 
lant wrote:  "We  will  ship  the  car  of  No.  3  pick  at 
fifty  cents  per  dozen,  f.  o,  b.  New  York,  and  allow  you  five 
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per  cent,  commission  on  the  business.  Let  us  know  at  once 
what  size  crates  to  put  them  in,  whether  five  or  ten  dozen 
cratee.  We  have  about  1,000  doz.  No.  3  axe  crooked  pattern 
that  are  good  stock,  will  sell  at  same  terms  if  you  can  handle 
th^n."  Appellee,  on  November  25,  replied  to  this  letter, 
saying:  "Please  enter  our  order  for  720  doz.  No.  3-36 
R.  R.  pick  handles  at  fifty  cents  per  doz.,  less  two  per  cent 
for  cash,  and  five  per  cent  commission.  Packed  ten  dozen 
cases  for  export^  and  ship  to  S.  Hoffnung  &  Go.,  New  York. 
Mark  cases  (A.  I.  C.)  London.  Number  cases  1,171  and 
up.  Bill  the  car  *for  export,  lighterage  free,'  and  take  B/L 
in  our  name  bb  shippers.  Advise  us  at  once  when  the  car 
will  go  forward."  On  November  29  appellee  wrote  appel- 
lant to  ship  the  same  firm,  in  the  car  of  pick  handles,  "12 
doz.  No.  3-36  sledge  handles,  large  eye  13,  8x13/4  at  46c., 
12  doz.  No.  3-36  R.  R.  pick  hAndlep  at  60c.,"  and  gave 
packing  instructions. 

The  letters  forming  the  contract  between  the  parties  must 
be  construed  in  connection  with  the  allegation  in  the  answer, 
which  the  demurrer  admits  to  be  true,  that  appellee  was  a 
broker  engaged  in  buying  and  selling  handles  for  other  par- 
ties. The  letters  contain  some  evidences  of  a  sale  of  the 
goods  to  appellee;  but,  construing  the  pleading  with  the 
exhibits,  it  appears  that  appellee  was  an  agent  for  the  sale 
of  the  goods.  Appellee's  first  inquiry  asks  for  quotation 
of  prices  delivered  at  New  York  City,  not  at  appellee's 
place  of  business  at  Charleston,  West  Virginia.  Appellant's 
answer  gives  a  price  and  terms  of  payment.  It  would  seem 
that  appellee,  even  if  he  had  thought  of  buying  the  handles 
when  he  first  wrote,  abandoned  that  intention  when  he  re- 
ceived the  prices,  as  he  then  wrote  that  the  price  named  was 
all  he  could  get  out  of  them,  and  he  then  states  "if  you  can 
see  your  way  clear  to  allow  us  a  commission  of  five  per 
cent,  you  may  go  to  work  at  once  and  finish  the  handles." 
A  sale  to  appellee  does  not  seem  to  have  been  cont^nplated 
by  appellant  when  it  wrote,  in  answer  to  this  proposition. 
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"we  will  ship  the  car  of  No.  3  pick  at  fifty  cents  per  dozen,  f . 
o.  b.  New  York,  and  allow  you  five  per  cent  commission  on 
the  business/'  In  reply  to  this  appellee  ordered  the  handles 
at  the  price  offered,  and  directed  them  to  be  shipped  to  a 
New  York  firm.  The  inception  of  the  contract  was  in  the 
proposition  made  by  appellee  in  the  letter  of  November  21, 
and  the  acceptance  of  tliis  proposition  by  appellant  on  No- 
vember 23  constitutes  the  substance  of  the  contract  between 
the  parties.  It  seems  that  under  this  contract  appellee  had 
no  authority  to  sell  the  handles  at  a  less  price  than  that 
named,  and  if  he  had  sold  at  a  greater  price  than  quoted  he 
would  have  been  required  to  account  for  all  he  received,  less 
the  commission  he  agreed  to  take  and  which  appellant  agreed 
to  give.  Whether  the  contract  was  one  of  sale  or  of  agency 
is  to  be  determined  from  the  language  and  by  the  parties. 
A  sale  of  the  handles^  to  appellee  does  not  seem  to  have  been 
intended  by  either  of  the  parties  when  the  two  letters,  that 
in  effect  made  the  contract  between  them,  were  written.  The 
intention  of  the  parties  in  such  a  case  is  to  be  determined 
from  the  particular  language  used  at  the  time  the  contract 
was  entered  into. 

Correspondence  between  the  parties  subsequent  to  the 
shipment  of  the  goods,  and  set  out  in  the  reply,  contains 
some  evidence  that  at  that  time  the  parties  construed  the 
contract  as  one  of  sale;  but  this  correspondence  contains 
some  evidence  also  that  appellant  was  looking  to  the  parties 
to  whom  the  goods  were  shipped  for  pay  for  the  goods.  And, 
taking  this  subsequent  correspondence  as  a  whole,  we  do  not 
think  it  can  be  said  tliat  it  qualified  the  terms  of  the  orig- 
inal contract  under  which  the  goods  were  shipped,  which  the 
original  correspondence  shows  to  be  a  brokerage  contract, 
and  not  a  contract  of  sale.  It  is  quite  true  that  where  all 
the  elements  of  a  sale  exist  it  can  not  be  made  anything  else 
by  calling  it  a  different  name,  but  the  intention  of  the  par- 
ties must  be  determined  from  the  language  used  at  the  time 
they  made  the  contract    As  the  construction  given  the  con- 
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tracts  in  the  cases  cited  by  counsel  was  controlled  by  the 
particular  language  used  by  the  parties,  we  do  not  think  it 
necessary  to  enter  upon  a  discussion  of  those  cases.  As  a 
pleading  the  reply  was  not  sufficient  to  overthrow  the  con- 
tract pleaded  in  the  third  paragraph  of  answer. 
Judgment  affirmed. 


Chaplin  et  al.  y.  Leaflet  et  al. 

[No.  5,351.     Filed  May  23,  1905.] 

1.  AppEAii  AND  Error. — Assignment, — Demurrer  to  Complaint, — Ew- 
oepiions  to  Conclusions  of  Law. — Where  the  facts  found  specially  are 
the  same  as  alleged  in  the  complaint  and  answer,  exceptions  to  the 
conclnsioDS  of  law  and  demurrers  to  the  complaint  and  answer  pre- 
sent the  same  questions,    p.  513. 

2.  Pleading. — Complaint. — Quieting  Title. — ** Cloud  on  Title:* — In  an 
action  to  quiet  title  it  is  not  necessary  to  allege  that  the  claim  made 
by  defendant  "is  a  cloud  on  the  title"  where  the  pleading  shows  that 
defendant  asserts  an  unfounded  title,     p.  514. 

3.  Trial. — Judgment, — Conclusions  of  Law. — Special  Findings. — Evi- 
dence.— Pleadings. — Relations. — ^As  the  judgment  is  based  upon  the 
conclusions  of  law,  which  are  based  upon  the  special  findings,  which 
are  established  by  evidence  introduced  to  sustain  the  material  facts 
alleged  in  the  pleadings,  so  a  link  missed  in  any  part  of  the  chain,  if 
properly  questioned,  will  invalidate  the  judgment  rendered,     p.  518. 

4.  New  Trial. — Special  Findings. — Evidence. — A  new  trial  will  not  be 
granted  on  account  of  the  failure  of  evidence  to  establish  a  special 
finding  that  testator  paid  the  $500  which  he  owed  his  wife,  where  his 
will  required  two  of  his  children  to  pay  his  widow  that  sum,  making 
it  a  charge  upon  their  devises,  and  where  one  witness  te.stifio(l  that 
testator  had  told  her  on  two  occasions  that  he  intended  for  such  chil- 
dren to  repay  such  sum.    p.  518. 

5.  Evidence. — Wills. — Variations  of  by  Parol  Testimony. — Oral  testi- 
mony is  inadmissible  to  vary  or  contradict  the  terms  of  a  will  except 
(1)  where  there  is  a  latent  ambiguity  arising  dehors  the  will  as  to  the 
person  or  subject  meant  to  be  described  and  (2)  to  rebut  a  resulting 
trust     p.  519. 

6.  Same. — Wills. — Payment  of  Dcht  hy  Charge  on  Devises. — Where 
testator  bequeathe<l  to  his  widow  $500,  the  will  not  disclosing  the  pur- 
pose thereof,  and  making  the  payment  of  same  a  charge  upon  devi.<ies 
to  two*  of  his  children,  evidence  '^i  competent  to  show  that  testator 
made  such  bequest  to  the  widow  for  the  payment  of  a  debt  of  $500 
which  he  owed  her.     p.  519. 

7.*  Wnxs. — Bequest. — Dcht  to  Legatee. — Payment. — WTiere  a  testator 
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bequeaths  to  his  creditor  a  sum  of  money  equal  to  or  greater  than  the 
debt  he  owes,  and  the  will  is  silent  as  to  its  being  in  payment  of  such 
debt,  it  will  be  a  considered  a  payment,  and  such  creditor  can  not  take 
such  legacy  and  also  collect  the  debt.    p.  521. 

8.  WiLUS.-~rcnoncy  by  Entireties.— Devise  of  Lands  Held  Jy.— Since 
12556  R.  S.  1881,  §2726  Burns  1901,  provides  that  a  testator  may 
devise  any  property  descendible  to  his  heirs,  and  since  lands  held  by 
him  and  his  wife  as  tenants  by  the  entirety  are  not  thus  descendible, 
such  testator  can  not  devise  such  lands,     p.  522. 

9.  Descent  and  Distribution. — Tenancy  by  the  Entireties. — Hus- 
band and  Wife. — Lands  held  by  the  husband  and  wife  as  tenants  by 
the  entirety  descend  to  the  survivor,  and  neither  can  alone  alien  or 
encumber  such  lands,     p.  522. 

10.  Wiixs.  —  Renunciation  of  by  Widow.  —  Statutes.  —  By  the  act  of 
1885  (Acts  1885,  p.  239,  §2666  Burns  1901)  a  widow  who  fails  to  file 
her  renunciation  of  the  provisions  made  for  her  by  the  will  thereby 
elects  to  accept  same  in  lieu  of  her  statutory  rights,  unless  it  clearly 
appears  from  the  will  that  testator  intended  for  her  to  have  both, 
p.  524. 

11.  Saice. —  Election. —  Equitable  Doctrine. —  The  doctrine  of  election 
as  applied  to  wills  is  purely  equitable,  and  unless  testator  has  made 
some  beneficial  provision  for  his  widow,  the  doctrine  does  not  apply 
to  her.     p.  524. 

From  Grant  Superior  Court;  B.  F.  Harness,  Judge. 

Action  by  Jacob  B.  Leapley  and  another  against  Nellie 
Chaplin  and  others.  From  a  decree  for  plaintiffs,  defend- 
ants Nellie  Chaplin  and  Albert  S.  Chaplin  appeal.  Af- 
firmed, 

Custer  &  Cline,  for  appellants. 

St  John  &  Charks  and  J.  D.  Conner,  Jr.,  for  appellees. 

Myers,  P.  J. — This  was  an  action  by  appellees  against 
appellants  and  others,  devisees  in  the  will  of  John  W.  Flinn, 
to  set  aside  the  will  of  John  W.  Flinn  so  far  as  by  it  be 
undertook  tx>  devise  to  his  children  certain  real  estate  which 
he  and  his  childless  second  wife,  Sarah  E.  Flinn,  held  by 
deed  from  her  father  as  tenants  by  entireties.  The  appellees 
claim  title  by  deed  from  said  Sarah  E.  Flinn,  executed  by 
her  after  the  death  of  her  husband.  Appellees  also  by  this 
action  seek  to  quiet  their  title  to  the  real  estate  in  question. 

The  complaint  is  in  tlireo  paragraphs.     The  appellants, 
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with  the  other  defendants,  except  Sarah  E,  Flinn,  separately 
demurred  to  each  paragraph.  These  demurrers  were  over- 
ruled, and  this  ruling  is  here  assigned  as  error  by  appel- 
lants. All  of  the  defendants  except  appellants  and  SarSh  E. 
Flinn  declining  to  plead  further,  judgment  was  rendered 
against  them  quieting  the  title  to  the  real  estate  in  question 
in  appellees.  Sarah  E.  Flinn  filed  a  separate  answer.  Ap- 
pellants filed  a  joint  answer  in  general  denial.  Appellant 
Nellie  Chaplin  filed  a  cross-complaint  in  two  paragraphs 
against  appellees,  who  answered  the  same  in  two  paragraphs, 
the  first  being  a  general  denial.  To  the  second  paragraph 
of  answer  to  the  cross-complaint  appellant  Nellie  Chaplin 
filed  a  demurrer,  which  was  overruled,  and  this  ruling  is 
also  here  assigned  as  error.  Reply  in  general  denial  by 
appellant  Nellie  Chaplin  to  the  second  paragraph  of  answer 
to  her  cross-complaint  put  the  cause  at  issue. 

Upon  the  issues  thus  formed  the  cause  Was  submitted  to 
the  court  for  trial,  and  upon  request  the  court  made  a  special 
finding  of  facts  and  stated  conclusions  of  law  thereon,  to 
each  of  which  conclusions  the  appellants  excepted.  Judg- 
ment was  rendered  on  the  special  finding  of  facts  and  conclu- 
sions of  law  in  favor  of  appellees  and  against  appellants 
and  Sarah  E.  Flinn.  Appellants'  motion  for  a  new  trial  was 
overruled  and  this  ruling  is  here  assigned  as  error. 

1.  The  assignment  of  errors  based  upon  the  conclusions 
of  law  submitted  by  the  court  on  its  special  finding  of  facts 
is  sufficient  to  present  the  allied  errors  in  overruling  the 
demurrers  to  each  paragraph  of  the  complaint  and  answer, 
and  it  will  be  imnecessary  for  us  to  consider  the  assignment 
of  errors  as  to  the  ruling  upon  the  pleadings.  Indicma,  etc. 
Ins,  Co.  V.  Bender  (1904),  32  Ind.  App.  287;  Forgy  v. 
Harvey  (1898),  151  Ind.  607;  Smith  v.  Wells  Mfg.  Co. 
(1897),  148  Ind.  333;  Woodward  y.  Mitchell  (1895),  140 
Ind.  406.  Therefore  we  deem  it  unnecessary  to  extend  this 
opinion  by  stating  the  substance  of  each  paragraph  of  the 
complaint  and  answer. 
Vol.  35—33 
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2.  Appellants  specially  contend  that  the  second  para- 
graph of  complaint  is  defective,  for  the  reason  that  it  does 
not  aver  "that  the  claim  made  by  the  defendants  is  a  cloud 
on  the  title  to  the  real  estate  in  controversy."  This  allega- 
tion is  unnecessary,  and  the  paragraph  is  sufficient  Wea4)er 
V.  Apple  (1897),  147  Ind.  304;  Wilson  v.  WiUon  (1890), 
124  Ind.  472. 

The  special  finding  of  facts^  briefly  stated,  is  as  follows: 
On  and  prior  to  April  4,  1887,  George  F.  Dunn  was  the 
owner  in  fee  of  the  real  estate  in  controversy,  to  wit:  Lot 
one,  block  five,  in  Clark  Wilcutt's  addition  to  the  town,  now 
city,  of  Marion,  Grant  county,  Indiana ;  Sarah  E.  Flinn  is 
the  daughter  of  said  Dunn,  and  was  on  April  4,  1887,  the 
wife  of  John  W.  Flinn ;  said  Dunn  was  on  April  4,  1887, 
indebted  to  Sarah  E.  Flinn  in  the  sum  of  $600  for  money 
borrowed  of  her  by  him ;  on  said  date  Sarah  E.  Flinn  pur- 
chased of  her  father  said  lot  number  one  for  $800,  and 
paid  for  the  same  by  surrendering  said  indebtedness  and 
paying  $200  in  cash,  all  being  her  individual  money;  on 
said  date  said  Dunn,  his  wife  joining  him,  conveyed  said  lot 
to  said  Sarah  E.  Flinn  and  John  W.  Flinn,  her  husband, 
as  tenants  by  entireties;  said  Sarah  E.  Flinn  and  John  W. 
Flinn,  her  husband,  continued  to  hold  and  own  said  lot  as 
tenants  by  entireties  until  June  24,  1893,  when  said  John 
W.  Flinn  died  testate,  leaving  said  Sarah  E.  Flinn,  his 
widow,  and  no  children  born  of  their  said  marriage;  on 
March  8,  1893,  said  John  W.  Flinn,  executed  his  last  will, 
which,  after  his  death,  and  on  July  6,  1893,  was  duly  pro- 
bated in  Grant  county,  Indiana,  and  recorded  in  the  proper 
will  record  in  the  office  of  the  clerk  of  the  Grant  Circuit 
Court,  which  will,  so  far  as  material  here  in  the  decision  of 
this  cause,  is  as  follows : 

"Item  3.  I  give  and  bequeath  to  my  son  James  E.  Flinn 
my  home  property,  situate  on  lot  thirteen.  Turner's  addition 
to  the  town,  now  city,  of  Marion,  by  said  James  E.  Flinn 
paying  to  my  wife,  Sarah  E.  Flinn,  the  sum  of  $300. 
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"Item  4.  I  give  and  bequeath  to  my  daughter  Martha 
Alice  Minor  the  house  and  lot,  being  lot  numbered  seven  in 
James  Thomas'  addition  to  the  town,  now  city,  of  Marion, 
by  said  Martha  Alice  Minor  paying  to  my  wife,  Sarah  E, 
Flinn,  the  sum  of  $200. 

"Item  5.  I  give  and  bequeath  to  my  daughter  Nellie 
Flinn,  in  trust,  the  south  house  and  south  half  of  lot  number 
one  in  block  number  five  Wilcutt's  addition  to  the  town,  now 
city,  of  Marion,  and  also  the  north  house  and  north  half  of 

lot  number on  Gallatin  street  between  Seventh  and 

Eighth  streets  on  the  east  side  of  said  street;  to  have  and 
hold  as  her  own  during  her  natural  life,  and  at  her  death 
to  go  to  her  heirs,  if  any  living,  if  none,  then  to  go  to  my 
heirs  equally." 

"Item  7.  I  give  to  my  beloved  wife,  Sarah  E.  Flinn,  the 
north  one-half  of  lot  number  1,  block  number  5,  Wilcutt's 
addition  to  the  town,  now  city,  of  Marion,  to  have  and  to 
hold  during  her  natural  life,  and  at  her  death  the  property 
to  be  sold  and  $600  of  the  proceeds  to  be  applied  as  she  may 
direct,  and  the  balance  to  be  divided  between  my  heirs.  I 
also  give  to  my  said  wife,  Sarah  E.  Flinn,  the  personal  prop- 
erty we  have  brought  into  the  house  since  our  marriage,  in- 
cluding the  horse  and  buggy  and  cow." 

This  will  also  disposes  of  other  property  to  other  named 
l^atees.  Said  Sarah  E.  Flinn  did  not  within  one  year  next 
after  the  probate  of  said  will  file  in  the  clerk's  office  of  said 
county  any  paper  or  instrument  renouncing  or  accepting 
said  will  and  the  provisions  therein ;  in  the  year  1887,  and 
during  the  marriage  of  said  Sarah  E.  Flinn  and  John  W. 
Flinn,  the  latter  borrowed  from  said  Sarah  E.  Flinn  $500  in 
money,  and  the  same  remained  unpaid  at  the  time  of  his 
death ;  the  last  illness  of  said  John  W.  Flinn  extended  over 
a  period  of  twenty  weeks ;  during  the  last  twelve  weeks  im- 
mediately before  his  death  his  condition  was  such  as  to 
demand  constant  care  and  attention  both  day  and  night,  and 
that  during  said  twelve  weeks  said  Sarah  E.  Flinn  con- 
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stantly  attended  him  day  and  night,  and  by  reason  thereof 
her  nervous  and  physical  health  and  condition  was  so  im- 
paired that  for  some  time  after  his  death  she  was  not  in  a 
condition  properly  to  transact  business;  within  ten  days 
after  his  death  the  devisees  in  said  will,  including  said 
Sarah  E.  Flinn,  wont  to  the  court-house  and  heard  the  will 
read ;  she  had  never  before  that  time  seen  said  will,  and  was 
ignorant  of  its  contents,  and  from  her  exhausted  condition 
of  mind  and  body  gave  little  heed  to  the  reading  or  the  terms 
thereof;  the  horse  and  buggy  and  cow  named  in  said  will 
as  devised  to  her  were  her  separate  and  individual  prop- 
erty ;  after  the  purchase  of  said  lot  said  John  W.  Flinn  re- 
garded and  treated  the  same  as  the  property  of  said  Sarah 
E.  Flinn ;  in  the  year  1889  said  John  W.  Flinn  erected  two 
dwelling-houses  on  said  lot  at  an  expense  of  about  $1,300, 
which  amount  was  paid  by  him ;  upon  the  death  of  said  John 
W.  Flinn  said  Sarah  E.  Flinn  took  possession  of  said  lot 
number  one  with  the  improvements  thereon,  claiming  to  own 
the  same  as  the  surviving  tenant  by  entirety,  and  continu- 
ously kept  possession  thereof  as  owner  until  the  sale  thereof 
to  appellees;  appellant  Nellie  Chaplin  knew  of  such  ex- 
clusive possession,  and  her  claim  of  ownership,  and  she  had 
received  the  rents  therefrom  ever  since  her  husband's  death 
until  said  sale,  and  at  no  time  did  the  appellant  Nellie  Chap- 
lin nor  any  of  the  heirs  or  devisees^  in  said  will  make  any 
claim  of  right  or  title  to  said  property  until  after  the  sale 
to  appellees  on  March  6,  1902,  that  being  the  time  she  con- 
veyed the  same  by  deed  of  general  warranty  to  appellees  for 
$3,000 ;  since  the  death  of  said  John  W.  Flinn,  and  to  the 
knowledge  of  appellant  Nellie  Chaplin,  she  made  permanent 
improvements  of  the  value  of  $250  on  the  buildings  thereon ; 
a  duly  certified  copy  of  said  will  was  duly  recorded  in  the 
recorder's  office  of  Grant  county,  Indiana,  on  March.  27, 
1894,  in  deed  record  No.  64,  and  still  remains  of  record 
therein ;   appellees  have  paid  $2,000  of  the  purchase  money 
for  said  lot  number  one;  appellees  had  no  actual  knowledge 
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of  any  claim  to  said  lot  number  on©  by  appellant  Nellie 
Chaplin,  or  any  of  the  heirs  or  devisees  in  said  will,  until 
after  they  had  made  such  part  payment  and  received  the 
deed  for  said  lot;  appellant  Nellie  Chaplin  is  the  devisee 
named  in  the  will  of  John  W.  Flinn  as  Nellie  Flinn,  and  is 
now  the  wife  of  Albert  Chaplin,  and  the  daughter  of  said 
John  W.  Flinn ;  the  personal  property  named  in  item  num- 
ber seven  of  said  will  bequeathed  to  said  Sarah  E.  Flinn  was 
her  own  separate  personal  property;  said  John  W.  Flinn 
made  no  provision  by  his  will  or  otherwise  out  of  his 
estate  for  Sarah  E.  Flinn ;  he  paid  the  d^bt  of  $500  which 
he  owed  to, said  Sarah  E.  Flinn  for  borrowed  money  by 
requiring  James  E.  Flinn  to  pay  $300,  and  his  daughter, 
Martha  Alice  Minor,  to  pay  the  sum  of  $200;  no  letters 
testamentary  were  ever  issued  to  the  executors  named  in  said 
will,  but  said  executors  voluntarily,  with  the  consent  of  the 
heirs  and  devisees  named  in  the  will,  settled  said  estate  and 
concluded  the  settlement  thereof  on  December  6,  1893 ;  on 
December  2, 1893,  said  James  E.  Flinn  paid  Sarah  E.  Flinn 
the  sum  of  $300,  as  provided  by  item  three  of  said  will; 
on  the  same  day  Martha  Alice  Minor  paid  to  her  $200,  as 
provided  in  item  four  of  said  will,  which  amounts  were 
accepted  and  received  by  said  Sarah  E.  Flinn,  who  executed 
receipts  to  the  persons  paying  the  same;  no  lands  were  sold 
for  the  payment  of  the  debts  of  said  decedent. 

Upon  the  foregoing  facts  the  court  concluded  the  law  to  be 
as  follows:  "(1)  That  on  the  death  of  John  W.  Flinn, 
to  wit^  on  the  24th  day  of  June,  1893,  Sarah  E.  Flinn,  his 
widow  surviving  him,  took  imder  the  law  as  tenant  by  the 
entirety  the  title  in  fee  simple  in  and  to  the  real  estate  de- 
scribed in  plaintiffs'  complaint  and  described  as  follows: 
[Here  follows  description.]  (2)  That  none  of  the  de- 
fendants nor  cross-complainant  in  this  cause  took  any  inter- 
est or  title  in  or  to  the  real  estate  described  in  plaintiffs' 
complaint,  by  virtue  of  the  last  will  and  testament  of  said 
John  W.  Flinn.     (3)     That  said  Sarah  E.  Flinn,  widow 
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of  said  John  W.  Flinn,  deceased,  from  and  after  the  death 
of  her  said  husband,  was  the  sole  owner  of  the  fee-simple 
title  to  said  real  estate  in  plaintiffs'  complaint  described,  and 
on  the  6th  day  of  March,  1902,  by  her  deed  of  conveyance, 
duly  conveyed  the  title  to  said  real  estate  to  the  plaintiffs 
herein,  Jacob  B.  Leapley  and  Edward  E.  Leapley. 
(4)  That  said  plaintiffs,  Jacob  B.  Leapley  and  Edward  E. 
Leapley,  are  the  owners  of  the  real  estate  in  fee  simple'  de- 
scribed in  their  complaint,  and  are  entitled  to  have  their 
title  in  and  to  the  same  quieted." 

3.  As  the  conclusions  of  law  must  depend  upon  the  find- 
ing of  facts,  so  also  must  the  material  finding  of  facts  be 
supported  by  the  evidence,  and  also  be  found  alleged  in  the 
material  averments  of  the  pleadings.  A  failure  in  either  of 
these  particulars  will  be  considered  a  missing  link  in  the 
chain  supporting  the  judgment 

4.  The  question  of  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  is  raised  by  appellants  in  their  motion  for  a 
new  trial,  and  in  the  natural  order  of  events  we  will  consider 
first  the  sufficiency  of  the  evidence  to  support  the  findings. 
After  a  careful  reading  of  the  evidence  we  are  unable  to 
point  out  a  single  material  finding  not  well  supported  by  the 
evidence.  The  appellants,  in  their  very  able  and  exhaustive 
brief  and  argument  in  this  case,  refer  us  to  one  finding  only, 
which  they  claim  the  evidence  does  not  support,  and  that  one 
is  number  twenty-six,  and  reads  as  follows:  "Said  John 
W.  Flinn  paid  the  debt  of  $500  which  he  owed  to  said  Sarah 
E.  Flinn  for  borrowed  money  by  requiring  James  E.  Flinn, 
in  item  three  of  his  will,  to  pay  to  his  said  wife  Sarah  E. 
Flinn  the  sum  of  $300,  and  by  requiring  his  daughter, 
Martha  Alice  Minor,  in  item  four  of  his  wiH,  to  pay  to  his 
said  wife,  Sarah  E.  Flinn,  the  sum  of  $200."  In  support 
of  this  finding  Delila  Flinn,  a  witness,  and  niece  by  mar- 
riage of  the  decedent,  testified  that  in  the  fall  before  John 
W.  Flinn  died,  in  a  conversation  with  him  he  said,'  speaking 
of  his  wife ;     "I  owe  her  about  $500  that  I  have  used  of  her 
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money,  and  I  intend  for  Jim  and  Pet  to  pay  that  back  to 
her."  In  another  conversation  with  decedent,  in  the  spring 
before  he  died,  witness  testified  that  decedent^  in  speaking 
of  his  wife,  said:  "I  used  $500  of  her  money."  The  two 
persons  spoken  of  as  "Jim"  and  "Pet"  had  reference  to 
James  Flinn  and  Martha  Alice  Minor,  persons  mentioned  in 
the  will.  From  this  evidence,  taken  in  connection  with  the 
will  and  the  other  evidence  in  the  record  tending  to  support 
this  finding,  we  think  the  court  was  justified  in  drawing 
snch  inferences  as  would  result  in  the  finding  made. 

5.  But  appellants  insist  that  the  testimony  of  Delila 
Flinn  was  improperly  admitted,  and,  if  eliminated,  and  not 
considered,  the  finding  would  be  without  support  This 
contention  they  endeavor  to  rest  on  the  well-settled  rule 
many  times  affirmed  by  the  decisions  of  our  Supreme  Court, 
that  parol  evidence  is  not  admissible  to  supply  or  contradict^ 
enlarge  or  vary,  the  words  of  the  will,  or  to  explain  the 
intention  of  a  testator,  with  two  exceptions  specified  by 
Chancellor  Kent:  (1)  Where  there  is  a  latent  ambiguity 
arising  dehors  the  will  aB  to  the  person  or  subject  to  be 
described,  and  (2)  to  rebut  a  resulting  trust  Whiteman  v. 
Whiteman  (1899),  152  Ind.  263;  Hartvng  v.  Schiefer 
(1897),  147  Ind.  64. 

6.  In  the  case  at  bar,  as  will  presently  be  seen,  testator 
by  his  will  attempted  to  devise  property  not  the  subject  of 
such  disposition.  This  fact  does  not  appear  on  the  face  of 
the  will,  but  does  arise  when  the  terms  of  the  will  are  actu- 
ally applied  to  the  property  attempted  to  be  devised,  and  the 
exact  facts  existing  are  disclosed.  It  also  appears  from  the 
language  of  the  will  that  Sarah  E.  Flinn  was  to  receive  $500 
in  money  and  a  life  estate  in  a  portion  of  the  property  now 
in  question.  Appellees  in  their  third  paragraph  of  com- 
plaint charge  that  the  money  provision  made  by  testator  in 
favor  of  Sarah  E.  Flinn  was  simply  a  repayment  of  $500 
in  money  theretofore  by  him  borrowed  from  her;  while 
appellant  Nellie  Chaplin  in  her  cross-complaint  avers  that 
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Sarah  E.  Flinn  had  accepted  the  will  by  her  failure  to 
renounce  it  within  one  yfiar  after  the  death  of  testator,  and 
was  therefore  bound  by  the  provision  therein  made  for  her 
benefit. 

Our  statute  of  descent  (§2666  Bums  1901,  Acts  1885, 
p.  239)  provides:  "If  lands  be  devised  to  a  woman,  or  a 
pecuniary  or  other  provision  be  made  for  her  by  the  will  of 
her  late  husband,  in  lieu  of  her  right  to  lands  of  her  hus- 
band, she  shall  take  under  the  will  of  her  late  husband, 
unless  she  shall  make  her  election  whether  she  will  take  the 
land  so  devised,  or  the  provision  so  made,"  etc.  Therefore, 
in  this  particular  case  it  is  not  a  question  of  intention  on  the 
part  ^f  the  testator,  but  a  question  of  fact  relative  to  what 
he  has  actually  done  in  the  way  of  making  provision  for  his 
wife  in  lieu  of  her  right  in  his  lands,  or  in  lieu  of  her  inter- 
est in  any  property  so  devised  by  him.  On  the  question  of 
the  admission  of  parol  proof  to  show  this  fact,  we  are 
reminded  of  the  well-settled  principle  of  law  stated  in 
Daugherty  v.  Rogers  (1889),  119  Ind.  254,  3  L.  R.  A.  847: 
"Whenever,  therefore,  in  applying  a  will  to  the  objects  or 
subjects  therein  referred  to,  extrinsic  facts  appear  which 
produce  or  develop  a  latent  ambiguity,  not  apparent  upon 
the  face  of  the  will  itself,  since  the  ambiguity  is  disclosed  by 
the  introduction  of  extrinsic  facts,  the  court  may  inquire 
into  every  other  material  extrinsic  fact  or  circumstance  to 
which  the  will  certainly  refers,  as  well  as  to  the  relation 
occupied  by  the  testator  to  those  facts,  to  the  end  that  a  cor- 
rect interpretation  of  the  language  actually  employed  by  the 
testator  in  his  will  may  be  arrived  at." 

To  the  law  thus  announced  in  the  Daugherty  case  we  may 
add  from  the  opinion  in  the  case  of  Whitema/n  v.  Whiteman, 
supra:  "In  giving  an  interpretation  to  a  will,  and  to  dis- 
cover the  intention  of  the  testator,  the  court  alwa^  has  the 
right  to  put  itself  in  the  plaxje  of  the  party,  and  then  see  how 
the  terms  of  the  instrument  affect  the  property  or  subject- 
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matter.  With  this  view,  evidence  must  be  admissible  of  all 
the  circumstances  surrounding  the  author  of  the  instrument^ 
subject,  however,  to  those  limitations  which  are  always  ob- 
served when  this  rule  is  applied." 

With  the  above  propositions  before  us  firmly  settled,  it 
may  be  said,  as  appellants  contend,  that  parol  proof  can  not 
be  admitted  to  explain  the  intention  of  a  testator  or  supply 
an  imperfection  in  a  written  will.  But  the  testimony  of 
Delila  Flinn  is  not  subject  to  the  objection  waged  against  it 
The  most  that  can  be  said  for  this  testimony  is  that  it  tends 
to  prove  the  relation  of  debtor  and  creditor  at  the  time  of  the 
execution  of  the  will  between  testator  and  his  wife,  and  that 
he  expected  James  E.  Flinn  and  Martha  Alice  Minor  to 
pay  the  debt  True,  it  was  an  admission  of  the  testator,  and 
against  his  interest,  which,  if  not  true,  would  not  likely  have 
been  made,  yet  as  it  does  not  supply  or  contradict,  enlarge 
or  vary,  the  words  of  his  will,  nor  explain  his  intention,  and 
upon  the  theory  that  appellees  were  entitled  to  have  the  court 
know  the  exact  relation  existing  between  testator  and  his 
wife,  as  to  all  facts  to  which  the  will  certainly  refers,  the 
evidence  was  admissible. 

7,  Testator  provides  for  the  payment  of  $500  to  his 
wife— $300  by  James  E.  Flinn  and  $200  by  Martha  Alice 
Minor.  This  $500  is  not  given  in  the  form  of  a  bequest, 
but  in  the  form  of  a  direction  to  his  son  and  daughter,  recip- 
ients of  his  bounty,  to  pay  his  wife  certain  sums  aggregating 
$500.  The  will  is  silent  as  to  testator's  intention  or  reason 
for  requiring  such  payments.  It  has  been  held  by  a  long 
line  of  well-considered  decisions  and  is  recognized  by  all 
text-writers  on  the  subject  of  wills  that  "A  bequest  by  the 
testator  to  his  creditor  of  a  legacy  as  great  as,  or  greater  than, 
the  debt,  without  any  mention  of  the  debt  in  the  will,  is 
regarded  as  a  satisfaction  of  the  debt,  and  the  creditor  can 
not  take  both  debt  and  legacy."  Reynolds  v.  Robinson 
(1880),  82  N.  Y.  103,  37  Am.  Rep!  555 ;  Cloud  v.  CUnkitk' 
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beard's  Executor  (1848),  47  Ky.  397,  48  Ahl  Dec  397; 
1  Underbill,  Wills,  §450;  18  Ahl  and  Eng.  Ency.  Law 
(2d  ed.),  769. 

8.  Turning  to  the  alleged  errors  predicated  upon  the  con- 
clusions of  law,  the  complaint  avers^  and  lie  court  so  found, 
and  the  appellants  concede,  that  the  title  to  the  real  estate  in 
question  was  on  April  4,  1887,  taken  and  continuously  held 
by  the  decedent  and  his  wife,  Sarah  E.  Flinn,  as  tenants  by 
the  entireties  until  the  death  of  the  decedent  It  also  ap- 
pears that  while  the  title  to  the  real  estate  in  question  was 
so  held  the  decedent  attempted  to  dispose  of  the  same  by  wilL 
Therefore  the  first  question,  did  the  decedent  have  the  power 
so  to  dispose  of  this  real  estate  ? 

As  bearing  upon  the  question  of  disposition  of  property 
by  will,  §2726  Bums  1901,  §2556  R  S.  1881,  provides: 
"All  persons,  except  infants  and  persons  of  unsound  mind, 
may  devise,  by  last  will  and  testament,  any  interest,  descend- 
ible to  their  heirs,  which  they  may  have  in  any  lands,  tene- 
ments, and  hereditaments,  or  in  any  personal  property,  to 
any  person  or  corporation  capable  of  holding  the  same." 
This  statute,  in  plain  and  concise  language,  not  only  pro- 
vides who  may  dispose  of  property  by  will  by  stating  who 
can  not  do  so,  but  requires  the  donor  to  have  some  interest  in 
the  subject  of  disposition  which  would  be  "descendible"  to 
his  heirs  in  the  absence  of  a  will.  Applying  this  test  to  the 
case  at  bar,  under  the  facts  as  stated,  would  the  real  estate  in 
question  have  descended  to  the  heirs  of  the  decedent  at  his 
death  ?     Certainly  not 

9.  It  seems  to  be  the  settled  law  in  this  State  that  real  es- 
tate held  by  husband  and  wife  by  entireties,  upon  the  death 
of  one  the  survivor  takes  the  whole.  And  this  is  upon  the 
theory,  as  said  by  this  court  in  the  case  of  Humherd  v.  Col 
lin^s  (1898),  20  Ind.  App.  93:  "At  common  law  they 
were  one  person,  and  when  realty  vested  in  them  they  took 
as  one  person.  Where  real  estate  vested  in  them  both 
equally  with  a  third  party,  they  together  took  but  one  share 
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or  moiety,  and  the  third  party  took  the  other  share  or  moiety. 
The  coimnon-Iaw  rule  has  not  been  changed  by  statute  in 
Uiis  State,  in  so  far  as  it  relates  to  tenancies  by  entireties. 
As  stated  in  9  Am.  and  Eng.  Ency.  Law,  850,  the  rule* is: 
'That  moietjr,  or  in  case  the  whole  property  vests  in  them 
alone,  the  whole,  they  take  as  one  person,  they  take  but  one 
estate  as  a  corporation  would  take.  In  case  of  realty,  they 
are  seized,  not  per  my  et  per  tout,  as  joint  tenants  are,  but 
simply  per  tout;  both  are  seized  of  the  whole,  and  each 
being  thus  seized  of  the  entirety,  ♦  *  *  and  the  estate 
is  an  estate  by  entireties.'  ♦  *  ♦  Neither  tenant  by  the 
entirety  can  convey  his  or  her  interest  in  the  estate  so  as  to 
affect  their  joint  use  of  the  property  during  their  joint  lives, 
or  to  defeat  the  rights  of  the  survivor  upon  the  death  of 
cither  of  the  cotenants.  Neither  can  there  be  partition  be- 
tween tenants  by  the  entireties.  Upon  the  latter  proposition 
the  case  of  Cliandler  v.  Cheney  [1871],  37  Ind.  391,  is  very 
instructive.  One  of  the  cotenants  by  the  entireties  can  not 
convey  or  encumber  the  estate  so  held  without  the  consent  of 
the  other,  and  neither  is  the  estate  liable  for  the  debts  of  one 
of  the  tenants.  If  one  of  such  cotenants  dies,  the  estate  con- 
tinues absolute  in  the  survivor.  The  estate  by  entireties  is 
inseverable,  cap  not  be  partitioned;  and  neither  husband 
nor  wife  can  alone  affect  the  inheritance,  the  survivor's  right 
to  the  whole.''     Citing  authorities. 

In  the  same  case  the  court  quoted  with  approval  from 
Preston,  Estates,  131,  as  follows :  "The  husband  and  wife 
have  not  either  a  joint  estate,  a  sole  or  several  estate,  nor 
even  an  estate  in  common.  From  the  unity  of  their  persons 
by  marriage,  they  have  the  estate  entirely  as  one  individual, 
and  on  the  death  of  one  of  them,  the  entire  tenement  will, 
for  all  the  estate  of  which  they  are  seized  in  this  manner, 
belong  to  the  survivor,  without  the  power  of  alienation  or 
forfeiture  of  either  alone,  to  prejudice  the  right  of  the 
other." 

The  case  of  Humberd  v.  Collingsj  supra,  and  the  authori- 
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ties  therein  cited,  in  our  opinion,  fully  answers  the  question 
now  under  consideration  in  favor  of  appellees,  and  is  vir- 
tually decisive  of  this  case.  The  principles  above  announced 
are  further  sustained  by  authority.  WUkins  v.  Youruj 
(1895),  144  Ind.  1,  55  Am.  St  162;  Waters  v.  Lyon' 
(1895),  141  Ind.  170;  Schouler,  Wills,  §28 ;  Gilhrns  Ex- 
ecutors v.  Dixon  (1870),  65  Pa.  St  395 ;  Duncan  v.  Forrer 
(1813),  6  Binney  (Pa.)  193;  30  Am.  and  Eng.  Ency.  Law 
(2ded.),615. 

10.  We  come  now  to  the  last  question  in  the  decision  of 
this  cause :  Did  Sarah  E.  Flinn,  by  her  failure  to  renounce 
the  will  of  James  W.  Flinn,  subject  the  re£il  estate  in  ques- 
tion to  the  terms  thereof  ?  Our  statute  ( §2666  Bums  1901, 
Acts  1885,  p.  239)  makes  it  the  duty  of  a  widow,  in  case 
she  desires  to  take  under  the  law  instead  of  under  her  hus- 
band's will,  to  do  certain  affirmative  acts,  and  if  she  fails  to 
comply  with  these  requirements  within  the  time  prescribed 
by  tlie  statute,  by  operation  of  law  she  is  held  to  have  ac- 
cepted the  provisions  made  for  her  under  the  will,  which  are 
to  be  in  lieu  of  her  rights  to  the  lands  of  her  husband. 
Miller  v.  Stephens  (1902),  158  Ind.  438;  Dudley  v.  Pigg 
(1898),  149  Ind.  363;  WikonY.  Wihon  (1896),  145  Ini 
659 ;  Snodgrass  v.  Meehs  (1895),  12  Ind.  App.  70. 

11.  The  doctrine  of  election,  as  applied  to  all  instru- 
ments of  donation,  is  based  upon  the  broad  principle  oi 
equity,  '^that  he  who  accepts  a  benefit  under  the  instrument 
shall  adopt  the  whole,  conforming  to  all  its  provisions,  and 
renouncing  every  right  inconsistent  with  it"  One  of  the 
substantial  reasons  for  the  rule,  as  announced  in  the  books, 
requiring  the  adoption  of  the  whole  instrument,  is  that  the 
legatee  receives  a  beneficial  interest  by  virtue  of  the  instru- 
ment under  which  the  claim  is  made.  It  is  not  for  tlie  courts 
to  say  whether  the  benefits  received  are  greater  or  less  under 
the  one  than  under  the  other,  but  it  must  appear  in  the  case 
of  wills  that  some  beneficial  provision  is  made  therein  in 
order  to  evoke  the  equitable  doctrine  of  election ;  for  without 
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something  presented  by  the  will  to  accept  or  reject,  there 
would  be  nothing  to  stimulate  action. 

According  to  the  record  in  this  case  Sarah  E.  Flinn  re- 
ceived no  beneficial  interest  whatever  through  the  will  of  her 
husband,  and  for  her  to  go  through  the  form  of  rejecting  it 
would  be  an  idle  ceremony  and  for  no  purpose.  The  rea- 
soning adopted  in  the  case  of  Cameron  v.  Parish  (1900), 
155  Ind.  329,  is  clearly  against  the  principle  of  law  appel- 
lants would  have  us  adopt 

We  find  no  error  in  the  record.     Judgment  aifirmed. 


Pierce,  Administrator,  v.  Vansell  et  al. 

[No.  5,180.     riled  May  23,  1905.] 

1.  Judicial  Sales. — Administrator. — ^A  sale  of  real  estate  by  an  ad- 
ministrator by  order  of  court  is  a  judicial  sale.     p.  531. 

2.  Refobmation  of  Instruments.  —  Administrator's  Deed. —  Limita- 
tion of  Actions. — ^An  action  for  the  reformation  of  an  administrator's 
report  of  the  sale  of  and  deed  to  real  estate  is  for  the  recovery  of  land 
not  sold,  and  is  not  an  action  "for  the  recovery  of  real  property  sold 
by*'  an  administrator,  and  such  action  is  not  barred  by  the  five-year 
statute  of  limitations  prescribed  in  clause  4,  §2D4  Burns  1901,  §293 
R.  S.  1881.     p.  532. 

3.  Estoppel. — Conduct. — Knowledge. — Decedents*  Estates. — Where  an 
administrator  secures  an  order  for  the  sale  of  the  real  estate  of  his 
decedent,  but  by  mutual  mistake  the  report  of  sale  and  the  deed  to  the 
grantee  sets  out  a  tract  of  39  acres,  where  12  acres  only  was  intended, 
and  such  administrator  forecloses  a  mortgage  thereon  to  secure  the 
unpaid  purchase  money,  without  knowing  of  such  mistake,  the  dece- 
dent*s  estate  is  not  thereby  estopped,     p.  533. 

4.  Same. — Elements. — To  constitute  an  estoppel  by  conduct,  there 
must  be:  (1)  A  representation  or  concealment  of  material  facts, 
(2)  the  representation  must  have  been  made  with  knowledge  of  the 
facts,  (3)  the  party  to  whom  made  must  have  been  ignorant  of  the 
truth,  (4)  it  must  have  been  made  with  the  intention  that  the  other 
party  should  act  upon  it,  and  (5)  he  must  have  been  induced  thereby 
to  act.     p.  533.  * 

5.  GoNTBACTS. — Marriage. — Consideration. — A  promise  by  an  intended 
to  marry  her  fiance  constitutes  a  valuable  consideration  for  the  con- 
veyance of  real  estate  by  him  to  her.     p.  533. 

6.  Sake. — Consideration. — Discharge. — Where  an  intended  contracted 
to  marry  her  fiance  in  consideration  of  his  conveyance  to  her  of  95 
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acres  of  land,  including  therein  a  tract  considered  as  containing  12 
acres,  she  can  not  claim  the  whole  of  such  tract,  which  really  con- 
tained 39  acres,  as  against  the  creditors  of  a  decedent's  estate  where 
the  administrator  and  her  remote  grantor  had  by  mntnal  mistake 
included  such  ^  acres  in  a  deed  intended  to  cover  but  12  acres, 
p.  534. 

7.  Deeds. — Degcription. — Quantity, — In  a  deed  of  real  estate  the  role 
is  that  the  monuments  first  control,  then  the  courses  and  distances, 
and  lastly  the  quantity,    p.  535. 

8.  Reformation  of  Instruments. —  Innocent  Purchaser, —  yoHce, — 
Where  it  aflSrmatlvely  appears  in  her  pleading  that  the  purchaser  had 
notice  that  a  tract  conveyed  to  her  contained  but  "12  acres,"  such  pur- 
chaser can  not  complain  when  the  original  grantor  seeks  to  recover 
the  excess  of  "12  acres"  contained  in  the  description,    p.  535. 

9.  Notice.  —  Administrator's  Deed.  —  Court  Orders.  —  An  admimstra- 
tor*s  deed,  giving  the  volume  and  page  of  the  order  of  the  court  direct- 
ing a  sale  of  real  estate,  is  notice,  to  all  dealing  with  the  title,  of  the 
contents  of  siich  order  and  the  limitations  upon  the  powo^  of  such 
administrator,    p.  535. 

10.  Same. — Deed  Records. — Recitals. — The  purchaser  of  real  estate 
must  take  notice  of  the  deed  records  and  the  recitals  in  the  deeds  mak- 
ing up  his  chain  of  title,     p.  536. 

11.  Deeds.  —  Description  Containing  Too  Much.  —  Equitable  Title.  — 
The  vendee  of  real  estate  holds  the  legal  title  to  lands  included  by 
mutual  mistake  in  his  deed,  subject  to  the  equitable  right  of  the 
grantor  to  a  reconveyance  thereof,  or  of  a  reformation  of  the  deed, 
p.  538. 

12.  Equity.  —  Actions.  —  Demurrer.  —  Trial.  —  When  Case  Must  Be 
Heard  Upon  the  Merits. — Where  the  equities  of  plaintifiTs  case  are 
very  strong  the  court  will  determine  the  rights  of  the  parties  only 
upon  a  full  hearing  upon  the  merits,  and  not  upon  demurrer,    p.  539. 

From  Parke  Circuit  Court ;  A.  F.  White,  Judga 

Action  by  Isaac  N.  Pierce,  as  administrator  for  the  estate 
of  Leander  Carithers,  deceased,  against  Rowland  Vansell 
and  wife.  From  a  decree  for  defendants,  plaintiff  appeals. 
Reversed. 

Howard  Maxwell,  William  A.  Keems  and  Elmer  F.  Will- 
iams, for  appellant. 

McNuti  &  McNvii,  for  appellees. 

Wiley,  C.  J. — Action  by  appellant  to  reform  a  report  of 
sale  of  real  estate  of  tlie  decedent  made  by  the  administrator 
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to  Sarah  Vansell,  a  former  wife  of  appellee  Rowland  Van- 
aell, and  to  correct  a  deed  made  in  execution  of  said  sale. 
Appellees  filed  answers  in  several  paragraphs,  to  all  of 
which,  except  the  first,  demurrers  were  overruled.  Appel- 
lant refused  to  plead  further  after  his  demurrers  to  the  sev- 
eral paragraphs  of  answer  were  overruled,  and  judgment 
was  rendered  against  him  for  costSb  These  adverse  rulings 
are  assigned  as  errors. 

To  the  end  that  we  may  determine  the  correctness  of  the 
rulings  on  the  demurrers  to  the  several  paragraphs  of  an- 
swer, it  is  important  to  understand  the  nature  of  the  action 
as  disclosed  by  appellant's  amended  complaint.    It  is  therein 
averred  that  appellant's  decedent  died  in  February,  1884, 
and  that  he  left  no  widow,  father,  mother  or  children  surviv- 
^  him ;  that  appellant  was  appointed  and  qualified  as  ad- 
ministrator on  the  7th, day  of  March  following;    that  in 
May,  1885,  he  filed  a  petition  praying  for  the  sale  of  the 
real  estate  owned  by  the  decedent,  and  that  one  of  the  tracts 
of  land  to  be  sold  under  said  proceeding  was  described  as 
follows :     '^Beginning  at  the  northeast  comer  of  the  south- 
east quarter  of  the  southeast  quarter  of  section  two,  town- 
ship thirteen  north,  of  range  eight  west,  and  running  thence 
north  to  the  northeast  comer  of  the  southeast  quarter  of 
said  section  two;  thence  west  to  the  land  now  owned  by 
Sarah  A.  Vansell  in  said  southeast  quarter  of  said  section 
two;   thence  southeastwardly  along  the  northeast  line  and 
boundary  of  said  lands  of  Sarah  A,  Vansell  to  the  place  of 
beginning — containing  twelve  acres,  more  t)r  less."     It  is 
then  averred  that  the  above  description  of  the  real  estate 
embraced  and  contained  thirty-nine  acres,  instead  of  twelve 
acres,  more  or  less,  and  that  appellant  was  wholly  ignorant 
of  said  fact;  that  on  the  23d  of  June,  1885,  the  court 
ordered  appellant^  as  administrator,  to  sell  "twelve  acres, 
more  or  less,  embraced  in  and  described  by  the  foregoing 
description,"  both  the  court  and  the  appellant  being  ignorant 
at  the  time  of  the  fact  that  the  above  description  embraced 
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thirty-nine  acres  instead  of  twelve;'  that  in  pursuance  of 
said  order  he  did  sell  on  October  24  following  said  tract  of 
land,  described  as  being  "twelve  acres,  more  or  less,"  to 
Sarah  A.  Vansell,  for  $20  per  acre,  that  being  the  appraised 
value  thereof;  that  said  sale  was  reported  to  and  confirmed 
by  the  court  at  a  subsequent  date,  and  the  court  ordered  ap- 
pellant to  make  a  deed  to  said  purchaser  for  said  "twelve 
acres,  more  or  less."     The  description  of  the  land  sold,  as 
shown  by  the  deed,  is  substantially  the  same  as  above  quoted. 
It  is  then  averred  that  both  the  appellant  and  said  Sarah 
A.  Vansell  were  ignorant  as  to  the  amount  of  land  described 
in  said  deed,  and  both  bfelieved  the  same  to  describe  only 
"twelve  acres,  more  or  less" ;  that  appellant  intended  to  sell 
to  said  Sarah  A.  Vansell,  and  she  intended  to  buy,  only 
"twelve  acres,  more  or  less,"  of  the  land  described,  "which 
ought  to  have  been,  and  was  intended  by  said  parties  to  be, 
described  as  follows :     Beginning  at  the  northeast  comer  of 
the  southeast  quarter  of  the  southeast  quarter  of  section  two, 
township  thirteen  north,  of  range  eight  west^  and  running 
thence  northwestwardly  "to  a  hickory  tree,  and  thence  in  the 
same  direction  to  the  half-section  line — ^running  east  and 
west — and  thence  east  thirty  rods;    thence  in  a  southeast- 
wardly  direction,  a  line  parallel  with  the  line  first  above  de- 
scribed to  the  east  line  of  said  section  two ;   thence  south  to 
the  place  of  beginning — containing  twelve  acres,  more  or 
less" ;  that,  by  the  mutual  mistake  and  ignorance  of  the  par- 
ties  to  said   deed,   the  description   as  therein   contained 
was  inserted ;   that  said  deed  containing  said  description  of 
thirty-nine  acres  was  reported  to  the  court  on  the  2d  day  of 
November,  1885,  and  was  duly  confirmed,  and  that  both  the 
court  and  the  appellant  were  ignorant  of  the  mistake  in  the 
description ;   that  said  Sarah  A.  Vansell  took  possession  of 
the  entire  tract,  and  that  she  and  her  husband,  the  appellee 
Rowland  Vansell,  continued  in  possession  until  her  death  in 
May,  1888,  and  that  since  her  death  said  Rowland  Vansell 
has  ever  since  had,  and  now  jointly  with  his  corappellee  haa. 
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possession  of  the  same,  and  they  are  claiming  to  own  and 
hold  title  under  said  deed  to  the  whole  thirty-nine  acres,  as 
described  therein ;  that  said  Sarah  A.  Vansell  at  her  death 
left  Rowland  Vansell  as  her  only  heir  at  law ;  that  appellant 
did  not  learn  of  said  mistake  in  the  description  of  the 
land  as  contained  in  the  deed  until  some  five  years  after 
making  said  sale  and  conveyance;  that  upon  discovering 
said  mistake  he  called  the  attention  of  appellee  Rowland 
Vansell  to  it^  who  was  claiming  to  be  the  owner  of  said  real 
estate.  It  is  then  averred  that  Rowland  Vansell  told  appel- 
lant that  if  he  would  have  said  real  estate  surveyed,  and  if  it 
was  shown  that  any  mistake  had  occurred  as  to  the  number 
of  acres  he  would  take  the  residue  above  "twelve  acres,  more 
or  less,"  at  $20  per  acre;  that  thereupon  appellant  caused 
said  real  estate  to  be  surveyed,  and  by  said  survey  said  mis- 
take was  dilscovered,  but  that  said  appellee  Rowland  Vansell 
refused  to  correct  the  same^  and  denied  that  there  was  any 
mistake* 

It  is  further  averred  that  on  the  23d  day  of  November, 
1890,  said  Rowland  Vansell  intermarried  with  his  co- 
appellee,  who  is  now  his  wife,  and  that  on  the  9th  day  of 
September,  1892,  he  conveyed  all  of  his  real  estate  to  his  co- 
appellee,  who  then  and  there  had  notice  of  said  jnistake  in 
said  description,  and  that  her  said  grantor  was  entitled  to 
only  "twelve  acres,  more  or  less,"  of  said  thirty-nine  acres 
first  described,  and  that  appellant  sold  to  Sarah  A.  Vansell 
only  "twelve  acres,  more  or  less."  It  is  then  averred  that 
appellantfs  decedent  is  indebted  to  the  amount  of  $1,000, 
as  shown  by  claims  filed  and  allowed  against  said  estate,  and 
that  there  is  no  other  property,  real  or  personal,  out  of  which 
said  debts  and  the  cost  of  administration  can  be  paid ;  that 
appellees  refuse  to  correct  said  mistake,  or  to  reconvey  said 
real  estate  not  intended  to  be  conveyed  as  aforesaid,  but  hold 
and  claim  to  hold  the  entire  thirty-nine  acres,  as  embraced  in 
the  original  description.  The  prayer  of  the  complaint  is 
Vol.  35—34 
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that  the  court  reform  the  report  of  the  sate,  the  deed  and 
the  confirmation  thereof,  so  as  to  conform  to  the  facts 
pleaded. 

Appellees  answered  separately.  The  separate  answer  of 
Rowland  Vansell  is  in  four  paragraphs.  The  first  ia  a 
denial.  The  second  pleads  the  five-year  statute  of  limita- 
tions. The  third  paragraph  relies  upon  an  estoppel  by  con- 
duct, in  which  it  is  averred  that  the  sale,  as  originally  made, 
has  been  confirmed  by  appellant  in  the  following  manner: 
That  said  land  was  sold  for  $240,  $80  of  which  was  paid  in 
cash,  and  that  the  deferred  payments  of  $80  each  were  evi- 
denced by  promissory  notes  executed  by  the  purchaser ;  that 
said  notes  were  secured  by  mortgage  on  the  real  estate,  whidi 
said  notes  and  mortgage  were  made  payable  to  the  appellees ; 
that)  before  the  bringing  of  this  action,  appellant  transferred 
said  notes  and  mortgage  by  indorsing  the  same  to  James 
H,  Carithers,  and  that  said  transfer  was  made  for  a  valuable 
consideration ;  that  thereafter,  to  wit,  September  24,  1896, 
said  assignee  brought  suit  against  appellees  to  foreclose  said 
mortgage ;   that  a  decree  of  foreclosure  was  entered  in  said 

cause  on  the day  of ^  1903 ;   that  the  land 

described  in  said  mortgage  was  the  identical  land  described 
in  appellants  complaint  and  in  his  petition  as  administrator 
to  sell,  and  also,  as  described  in  the  deed  of  appellant  to 
Sarah  A.  Vansell,  and  which,  as  alleged  in  appellant^s  com- 
plaint, contained  thirty-nine  acres;  that  under  the  decree  of 
foreclosure  said  real  estate  was  ordered  to  be  sold  to  pay  said 
deferred  payments.  And  it  is  averred  that  by  reason  of  said 
facts  said  sale  has  been  fully  confirmed  by  appellant  and  by 
his  assignee,  and  that  by  reason  of  which  appellant  is 
estopped  to  maintain  this  action.  The  fourth  paragraph  is 
in  all  essential  regards  the  same  as  the  third. 

The  firsts  second,  third  and  fourth  paragraphs  of  answer 
of  the  appellee  Maggie  Vansell  are  identical  to  those  of  her 
co-appellee.  In  her  fifth  paragraph  of  answer  she  avers  that 
on  or  about  November  20,  1890,  she  entered  into  a  contract 
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with  Rowland  Vansell  whereby  he  agreed  to  convey  to  her 
ninety-five  acres  of  land  in  Nevins  township,  Vigo  county, 
Indiana,  which  said  ninety-five  acres  included  that  described 
in  appellant's  complaint,  and  alleged  to  contain  thirty-nine 
acres;  that  said  agreement  to  convey  said  land  was  made  in 
consideration  of  the  agreement  of  said  Maggie  Yansell 
to  marry  her  co-appellee ;  that  said  agreement  was  in  writing, 
and  as  follows :  "I  Kouland  Vansell  of  the  First  Part>  dose 
heare  By  agree  to  deed  and  convey  95  acres  of  land ;  and  all 
of  my  household  goodes  the  lande  Being  in  Vigo  Co  Ind 
Novins  township  descritpion  N*  E  Parte  of  the  South  E 
quarter  of  se  too  township  thirteen  north  range  eight  west 
Being  ninety-five  acares  to  Maggie  Mulvihill  porviding  that 
She  Maggie  Will  Marry*  Me  Eouland  Vansell  on  the  23  day 
of  Nov  1890.  I  Maggie  Mulvihill  of  the  Second  Parte 
agrees  to  marry  Rouland  Vansell  providing  thate  the  Eou- 
land Vansell  does  signe  over  the  land  and  household  goodes 
and  two  horses;  and  one  Buggy  too  Me  Maggie  Mulvihill. 
I  here  set  too  my  hand  and  selle;"  that  in  consideration 
of  said  agreement,  she  married  her  co-appellee  on  November 
25,  1890 ;  that  when  she  entered  into  said  agreement  and 
into  the  married  relations  with  her  co-appellee  she  had  no 
knowledge  or  notice  whatever  of  appellant's  claim  upon  any 
part  of  said  real  estate ;  that  at  said  time  she  had  no  knowl- 
edge or  notice  whatever  of  any  mistake  "in  said  administra- 
tor's sale,  and  that  at  each  of  said  times  she  had  no  knowl- 
edge or  notice  whatever  that  the  deed  of  plaintiff  to  Sarah 
A.  Vansell  conveyed  to  said  Sarah  A.  Vansell  more  than 
twelve  acres,  more  or  less" ;  that  subsequently,  and  in  pur- 
suance of  said  agreement,  her  co-appellee,  on  the  9th  day  of 
September,  1892,  oonveyod  said  ninety-five  acres  of  land  to 
her  by  warranty  deed. 

1.  The  second,  third  and  fourth  paragraphs  of  the  sep- 
arate answers  of  appellees  may  be  considered  together.  It 
is  settled  in  this  State  that  a  sale  of  real  estate  by  an  admin- 
istrator under  an  order  and  decree  of  court  is  a  judicial  sala 
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Staley  v.  Dorset  (1858),  11  Ind.  367;  Lantz  v,  Majfett 
(1885),  102  Ind.  23;  Vail  v.  RinehaH  (1886),  106  Ini  6; 
Bump  V.  Oard  (1886),  107  Ind.  575. 

2.  If,  under  the  facts  pleaded,  it  can  be  said  that  appel- 
lant seeks  in  this  action  to  recover  real  property  sold  by  him 
as  administrator,  then  thev  five-year  statute  of  limitations 
applies,  and,  as  the  action  was  not  brought  within  five  years 
from  the  date  of  the  sale,  it  would  be  barred.  We  can  not, 
however,  put  this  construction  upon  the  complaint.  It  does 
not  seek  to  recover  real  estate  nor  set  aside  a  judgment  by 
which  the  real  estate  was  ordered  sold,  but  it  goes  only  so 
far  as  to  demand  relief  from  a  mistake  in  the  description  of 
the  real  estate  that  was  intended  to  be  sold.  There  is  no 
question,  from  the  allegations  of  the  complaint,  but  that 
appellant,  as  administrator,  undertook  and  intended  to  sell 
under  the  order  of  the  court  only  twelve  acres  of  land,  and 
it  is  equally  manifest  that  the  purchaser  at  that  sale  intended 
to  buy  only  twelve  acres,  and  not  thirty-nine  acres,  for  it  is 
shown  that  the  land  was  appraised  at  $20  per  acre,  all  par- 
ties understanding  and  believing  that  it  was  intended  to  sell 
only  twelve  acres,  and  the  purchase  price  as  fixed  by  the 
appraisement  was  $240,  which  would  be  only  $20  per  acre. 
The  purchaser  paid  a  part  of  that  purchase  price  in  cash, 
and  gave  her  two  notes  for  the  balance.  The  cash  paid  and 
the  amount  of  the  two  notes  aggregate  $240.  There  can  be 
no  question,  therefore,  but  that  the  parties  to  the  transaction 
and  the  court  that  entered  the  decree  understood  and  be- 
lieved that  the  appellant  was  selling  only  twelve  acres  of 
land.  So  we  must  construe  this  complaint  as  proceeding 
upon  the  theory  that  it  is  sought  in  this  proceeding  merely  to 
correct  errors  into  which  all  of  the  parties  fell,  and  to  make 
the  records  speak  the  truth,  as  they  all  intended,  by  a  correc- 
tion of  the  description,  so  that  the  land  that  was  intended 
to  be  sold  might  be  properly  described,  and  the  remaining 
twenty-seven  acres  bo  preserved  for  the  benefit  of  the  cred- 
itors of  the  estate.     In  other  words,  this  action  is  to  recover 
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possession  of  the  excess  of  land  not  sold  nor  intended  to  be 
sold  and  conveyed  by  the  administrator,  and  is  not  an  attack 
upon  the  validity  of  the  sale  as  actually  made.  This  being 
true,  the  five-year  statute  of  limitations  (§294  Bums  1901, 
§293  R.  S.  1881)  is  not  applicable,  and  the  court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of  separate 
answer. 

3.  By  the  fact»  pleaded  in  the  third  and  fourth  para- 
graphs of  the  separate  answer,  appellees  seek  to  invoke  the 
doctrine  of  estoppel  by  conduct  These  facts  are  so  fully 
stated  above  that  they  do  not  need  to  be  repeated.  We  are 
unable  to  see  how  tlie  estate  represented  by  the  administrator 
could  be  estopped  from  prosecuting  this  action  by  the  facts 
that  the  purchase  notes,  and  mortgage  securing  them,  were 
assigned  to  a  third  person,  and  such  third  person  foreclosed 
the  mortgage.  There  is  no  averment  in  these  two  para- 
graphs of  answer  to  the  effect  that  tlie  administrator  knew 
when  he  assigned  the  notes  of  the  mistake  in  the  description 
of  the  real  estate.  He  acted  in  the  belief  when  he  assigned 
the  notes  that  they  represented  the  unpaid  purchase  money 
for  twelve  acres  of  land  at  $20  per  acre,  which  he  intended 
to  sell,  and  which  the  purchaser  intended  to  purchase.  The 
answers  fall  far  short  of  stating  facts  constituting  an  estop- 
pel by  conduct 

4.  Ordinarily,  to  constitute  an  estoppel  by  conduct,  there 
must  be:  (1)  A  representation  or  concealment  of  material 
facts;  (2)  the  representation  must  have  been  made  with 
knowledge  of  the  facts ;  (3)  the  party  to  whom  it  was  made 
must  have  been  ignorant  of  the  matter;  (4)  it  must  have 
been  made  with  the  intention  that  the  otlier  party  should 
act  upon  it;  and  (5)  the  other  party  must  have  been  induced 
thereby  to  act  Kuriger  v.  Joest  ( 1889  ) ,  22  Ind.  App.  633, 
and  authorities  there  cited.  Without  elal)oration,  it  is  suf- 
ficient to  say  tliat  the  necessary  elements  of  estoppel,  as  indi- 
cated, do  not  appear  in  the  third  and  fourth  paragraphs  of 
answer,  and  the  demurrer  thereto  should  have  been  sus- 
tained. 
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5.  The  fifth  paragraph  of  the  separate  answer  of  ap- 
pellee Maggie  Vansell  presents  a  more  difficult  qnesticm. 
By  the  facts  pleaded,  she  jseeks  to  defend  upon  the  ground 
that  she  is  an  innocent  purchaser  for  value,  and  without 
notice  of  the  error  in  tlie  description  of  the  land  as  it  appears 
in  the  proceedings  to  sell,  etc  Her  contract  with  Rowland 
Vansell,  whereby  he  agreed  to  convey  to  her  ninety-five  acres 
of  land  if  she  would  marry  him,  constituted  a  valuable  con- 
sideration. Bookout  V.  Bookout  (1898),  150  Ind.  63,  65 
Am.  St.  350;  Richardson  v.  SchuUz  (1884),  98  Ind.  429. 

6.  This  leaves  the  single  question  for  determination: 
Was  she  an  innocent  purchaser  without  notice  ?  As  between 
appellant  and  the  original  purchaser  at  the  administrator's 
sale,  there  is  no  doubt  but  that  the  mistake  as  to  the  quantity 
of  real  estate  intended  to  be  sold,  and  which  the  vendee  in- 
tended to  purchase,  was  a  mutual  mistake.  It  is  made 
manifest  that,  after  describing  the  land  by  metes  and 
bounds,  the  petition,  order  of  sale,  etc.,  all  specify  the  quan- 
tity of  land  as  "twelve  acres,  more  or  less,"  and  that  the  pur- 
chase price  was  $20  per  acre,  aggregating  $240.  The  pur- 
chaser understood  she  was  getting  only  twelve  acres  of  land, 
for  which  she  agreed  to  pay  $20  per  acre.  The  answer 
avers  that,  under  the  contract  of  marriage,  Rowland  Vansell 
was  to  convey  to  her  ninety-five  acres  of  land,  and  that  said 
ninety-five  acres  "included  that  described  in  plaintiff's  com- 
plaint, and  alleged  to  contain  thirty-nine  acres." 

It  is  not  averred  that  either  Rowland  or  Maggie  knew  that 
the  land  sold  at  the  administi'ator's  sale,  as  described  in  the 
petition,  was  thirty-nine  acres,  nor  is  it  averred  that  it 
required  the  thirty-nine  acres  to  make  up  the  ninety-five 
acres  which  the  former  agreed  to  convey  to  the  latter.  If 
Maggie  had  conveyed  to  her  ninety-five  acres  of  land,  includ- 
ing the  twelve  acres  that  was  intended  in  the  first  instance  to 
be  sold  and  conveyed,  then  she  got  all  that  she  contracted  for. 
If  she  is  to  retain  all  the  land  as  described  in  the  complaint, 
then  she  has  one  hundred  twenty-two  acres  instead  of  ninety- 
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five.  A  pleading  must  be  construed  most  strongly  against 
the  pleader.  The  fifth  paragraph  of  answer  will  not  admit 
of  any  other  construction  than  that  it  shows  that  she  got  the 
ninety-five  acres^  and  that  it  took  only  twelve  acres  of  the 
tract  described  in  the  complaint  to  make  up  the  ninety-five 
acres.  This  being  true^  she  can  in  nowise  be  injured,  for, 
having  received  all  that  she  contracted  for,  it  would  be  in- 
equitable to  allow  her  to  retain  twenty-seven  acres  of  valu- 
able land  for  which  she  did  not  pay  any  consideration,  when 
it  is  apparent  that  she  was  only  entitled  to  twelve  acres  of  the 
tract  described  in  the  complaint 

7.  In  a  conveyance  of  real  estate,  the  rule  is,  in  describ- 
ing it,  the  monuments  first  control,  then  courses  and  dis- 
tances, and  lastly  the  designated  quantity.  Allen  v.  Kersey 
(1885),  104  Ind.  1.  In  that  case  the  court  said:  "In 
determining  how  far  the  alleged  quantity  which  a  tract  of 
land  contains  ought  to  control  in  its  description,  the  context 
and  other  descriptive  words  ought  to  be  taken  into  consid- 
eration. When  there  is  a  contest  between  the  parties  as  to 
what  has  passed  by  a  deed,  the  circumstances  under  which 
the  deed  was  executed,  and  the  consequent  presumed  inten- 
tion of  such  parties,  ought  to  be  considered."  Citing  3 
Washburn,  Real  Prop.  (4th  ed.),  p.  384. 

8.  Appellee  Maggie  Vansell  avers  in  her  fifth  paragraph 
of  answer  that  she  "had  no  knowledge  or  notice  whatever 
that  the  deed  of  plaintiff  to  Sarah  A.  Vansell  conveyed  to 
said  Sarah  A.  Vansell  more  than  twelve  acres."  It  affirma- 
tively appears,  therefore,  that  she  was  not  misled,  and  if  the 
deed  is  reformed  to  speak  the  truth,  and  carry  out  the  .inten- 
tion of  the  parties,  she  will  still  have  the  twelve  acres  that 
she  believed  she  was  to  get>  for  she  says  that  she  did  not 
know  that  the  original  description  contained  more  than 
twelve  acres. 

9.  But  was  appellee  Maggie  Vansell,  under  all  the  facts 
disclosed  by  the  record,  an  innocent  purchaser  ?  The  statute 
which  authori^e^  W  administrator  upon  petition  to  sell  real 
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estate  to  pay  debts  requires  that  the  adminiatrator's  deed 
shall  describe  the  kind  of  record,  the  number  of  the  volume 
and  the  ptfge  wherein  the  order  or  judgment  of  the  court  is 
entered,  by  virtue  of  which  the  administrator  is  authorized 
to  execute  the  particular  deed.  §2518  Bums  1901,  §2362 
R.  S.  1881,  In  this  case  the  deed  contains  all  of  these 
recitals,  and  both  the  order-book  entries  and  the  deed  are 
public  records  and  notice  to  the  world* 

In  the  case  of  Singer  v.  Scheibk  (1887),  109  Ind.  575, 
at  page  583,  the  court  say:  "It  is  manifest,  we  think,  the 
law  requires  that  the  commissioner's  deed  should  contain 
these  recitals  and  references,  to  the  end  that  the  grantee  in 
such  deed,  and  all  persons  thereafter  interested  in  the  title 
to  the  real  estate  therein  described,  might  readily  ascertain 
from  the  'record,  number  of  volume  and  page,'  all  matters 
there  shown  affecting  such  title.  We  are  of  opinion  that  the 
recitals  and  references  in  the  commissioner's  deed,  the  sub- 
stance of  which  we  have  given,  were  sufficient  to  put  any  per- 
son claiming  title  by,  through  or  under  Bichard  H,  Singer, 
the  grantee  in  such  deed,  upon  inquiry  as  to  the  character, 
extent  and  contents  of  the  order  and  judgment,  under  and 
pursuant  to  which  the  deed  was  executed.  That  which  shall 
be  sufficient  to  put  the  party  upon  inquiry  is  notice.  Hiem. 
V.  Mill  [1806],  13  Ves.  114.  'And  so  it  is  in  all  cases  where 
the  purchaser  can  not  make  out  a  title  but  by  a  deed ;  which 
leads  him  to  another  fact:  the  purchaser  shall  not  be  a  pur- 
chaser without  notice  of  that  fact,  but  shall  be  presumed 
cognizant  of  it;  for  it  is  crassa  negligentia  that  he  sought 
not  after  it' "  Citing  Mertins  v.  Jolliffe  (1756),  AmbL 
311,  314.  See,  also.  Brush  v.  Ware  (1841),  15  Pet  93, 104, 
10  L.  Ed.  672;  Coy  v.  Coy  (1870),  15  Minn.  119;  Wood 
V.  Krebbs  (1878),  30  Gratt.  708 ;  Cordova  v.  Hood  (1872), 
17  WaU.  1,  21  L.  Ed.  587;  Dickinson  v.  WoHhington 
(1880),  4  Hughes  (TJ.  S.  C.  C.)  430;  Lovejoy  v.  Raymond 
(1885),  58  Vt  509,  2  Atl.  156. 

10.     In  the  case  of  State,  ex  rel.,  v.  Davis  (1884),  96 
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Ind.  639,  it  is  said :  "It  is  well  settled  that  the  purchaser 
of  real  estate  is  presumed  to  have  examined  the  records  of 
the  deeds,  necessary  to  make  out  his  chain  of  title,  and  under 
which  he  claims,  and  is  bound  by  the  recitals  in  such- deeds. 
*  *  *  He  is  charged  with  constructive  notice  of  facts 
recited  in  a  deed  under  which  he  claims,  and  is  bound  by 
such  facta,  even  though  he  have  no  actual  notice  thereof 
See,  also^  Wiseman  v.  Hvichinaon  (1863),  20  Ind.  40; 
CroeJcey  v.  Chapman  (1866),  26  Ind.  333 ;  Caiman  v.  Wat- 
son (1876),  64  Ind.  65 ;  Hazleti  v.  Sinclair  (1881),  76  Ind. 
488,  40  Am.  Eep.  254;  Sample  v.  Cochran  (1882),  84 
Ini  594 ;  StocJcwell  v.  Siaie,  ex  rel.  (1884),  101  Ind.  1, 13. 

And  so  if  Maggie  Vansell  had  examined  this  deed  of  the 
administrator  to  Sarah  A.  Vansell — and  the  law  presumes 
that  she  did  so — then  she  discovered  that  the  administrator 
sold  only  twelve  acres  of  land,  more  or  less.  And  if  she 
afterwards  discovered  that  the  description  in  that  deed  con- 
veyed more  than  three  times  as  much  land  as  it  was  evident 
that  all  of  the  parties  intended  should  be  conveyed,  she  must 
have  known  of  the  mistake ;  and  in  such  case  she  would  nec- 
essarily be  ciiargeable  with  notice  thereof,  and  the  right  of 
the  administrator  to  correct  a  mistake. 

In  the  case  of  Allen  v.  Kersey  (1885),  104  Ind.  1,  4,  it  is 
said:  "The  recitals  in  the  deed  of  conveyance  as  to  the 
quantity  of  acres,  or  feet^  which  the  land  contains,  which  it 
assumes  to  convey,  are  not  always  conclusive  as  to  the  dimen- 
sions of  the  particular  tract  actually  conveyed,  or  intended 
to  be  conveyed.  In  describing  a  tract  of  land,  monuments 
have  a  controlling  influence.  Next  to  monuments,  courses 
and  distances  control.  Lastly,  in  the  absence  of  both  monu- 
ments and  courses  and  distances,  the  designated  quantity 
will  prevail.  3  Washburn,  Eeal  Prop.  [4th  ed.],  p.  407; 
Simonion  v.  Thompson  [1876],  55  Ind.  87.  In  determin- 
ing how  far  the  alleged  quantity  which  a  tract  of  land  con- 
tains ought  to  control  in  its  description,  the  context  and 
other  descriptive  words  ought  to  be  taken  into  consideration. 
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When  there  is  a  contest  between  the  parties  as  to  what  has 
passed  by  a  deed,  the  circumstances  under  which  ih»  deed 
was  executed,  and  the  consequent  presumed  intention  of  such 
parties,  ought  to  be  considered.  8  Washburn,  Eeal  Prop. 
[4thed.],p.384/' 

In  the  case  of  Meitart  v.  AUen  (1894),  139  Ind.  644,  it 
was  held  that  p^^ns  are  regarded  as  notified  of  whatever 
appears  upon  the  face  of  deeds  constituting  their  claim  of 
title  to  land,  and  whatever  is  sufficient  to  put  them  upon 
inquiry  is  sufficient  to  charge  them  with  whatever  an  ordi- 
narily diligent  search  would  have  disclosed. 

It  was  the  duty  of  appellee  Maggie  Vansell  to  search  the 
records  as  to  the  source  of  her  title,  and  this,  so  far  as  the 
answer  goes,  she  did  not  do,  and,  under  the  facts  pleaded, 
she  is  not  entitled  to  invoke  the  aid  of  a  court  of  equity  to 
grant  her  the  relief  she  seeks. 

11.  In  the  case  of  Warhritton  v.  Demorett  (1891),  129 
Ind.  346,  it  was  held  that  if  the  deed  omits,  by  a  mistake,  to 
describe  the  portion  of  the  land  purchased  and  intended  to 
be  conveyed,  the  grantee  will  obtain  equitable  title  to  the 
land  omitted  by  mistake,  and  the  purchaser  of  such  omitted 
land,  with  notice  of  the  facts,  will  hold  the  legal  title  to  such 
land  subject  to  the  equitable  title  of  the  grantee  in  the  deed 
in  which  the  mistake  was  made.  This  being  true,  we  do  not 
see  why  it  would  notk>nly  be  good  reasoning,  but  good  law,  to 
declare  that  where  a  deed,  which  described  land  to  be  oon* 
veyed  by  metes  and  bounds,  contains  a  larger  acreage  than 
that  which  the  seller  intended  to  sell  and  the  putxshaser  in- 
tended to  purchase,  would  not  still  leave  in  the  seller  the 
equitable  title  to  the  overplus,  while  the  purchaser  would 
hold  the  legal  title  subject  to  such  equitable  interest  Ap- 
pellee Maggie  Vansell  therefore  having  notice  by  the  records 
that  under  her  contract  with  her  co-appellee  she  was  only  to 
have  twelve  acres  of  the  real  estate  conveyed  by  the  adminis- 
trator's deed,  which  went  to  make  up  the  ninety-five  acres 
which  he  agreed  to  convey  to  her,  she  certainly  has  no  eqpits^ 
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ble  right  to  retain  twenty-seven  acres  of  real  estate  which 
was  not  included  in  her  contract 

12.  Considering  all  of  the  allegations  of  the  pleadings, 
as  disclosed  by  the  record  before  us,  we  are  of  the  opinion 
that  they  present  a  cause  which  appeals  so  strongly  to  equity 
that  a  trial  should  be  had  upon  the  merits,  and  the  rights  of 
the  parties  ought  to  be  determined  after  hearing  the  evi- 
dence, and  not  upon  demurrers  to  pleadings.  Brown  v. 
Broum  (1894),  139  Ind.  653,  659. 

Counsel  have  discussed  other  questions,  but  we  do  not 
deem  it  necessary  to  pass  upon  them. 

The  judgment  is  reversed,  with  direction  to  the  trial  court 
to  sustain  the  demurrers  to  the  second,  third  and  fourth 
paragraphs  of  the  separate  answer  of  appellees,  and  also  to 
the  fifth  paragraph  of  the  separate  answer  of  the  appellee 
Maggie  Vansell,  and  for  other  proceedings  not  inconsistent 
with  this  opinion. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Hates  et  al. 

[No.  5,356.    Filed  May  23,  1005.] 

Railboads. — Eminent  Domain. — Award. — Payment. — Estoppel  to  Ap- 
peal.— AVhere  an  award  is  made  to  the  landowner  in  the  case  of  a  con- 
demnation of  land  by  a  railroad  company  for  its  right  of  way,  and 
snch  company  pays  such  award  to  the  clerk  of  the  court  under  the 
proYisiona  of  {5160  Burns  1901,  {3907  R.  S.  1881,  providing  that 
upon  payment  of  such  award  possession  of  such  land  may  be  taken 
by  such  railroad  comiiany  notwithstanding  its  appeal  from  such 
award,  such  company  is  not  estopped  by  such  payment  from  prose- 
cuting such  appeal,  since  such  payment  is  not  voluntary  in  a  legal 
sense. 

From  Dearborn  Circuit  Court;  William  S,  Ilolman,  Spe- 
cial Judge. 

Action  by  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  against  George  Ilayes  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals.     Reversed. 
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S.  0.  Bayless,  Roberts  &  Johnston,  L.  J.  Hackney  and 
John  T.  Dye,  for  appellant. 
Martin  J.  Qivan,  for  appellees, 

Wiley,  C.  J. — Counsel  for  appellees  admits  in  his  brief 
tbat  the  statement  of  the  record,  as  made  by  counsel  for 
appellant^  is  substantially  correct  This  admission  author- 
izes us  to  accept  such  statement  as  true,  and,  briefly  stated, 
the  issues  joined,  the  facts  relied  upon,  and  all  the  rulings 
of  the  court  and  the  errors  assigned,  are  as  follows: 

Appellant  filed  an  instrument  of  appropriation  in  the 
court  below  in  vacation.  Appraisers  were  appointed  and 
returned  their  appraisement  and  award  of  damages.  Ap- 
pellant filed  exceptions  to  the  award,  and  the  appellees  an- 
swered the  exceptions.  Appellees  filed  an  answer,  the  sec- 
ond paragraph  of  which  set  up  affirmative  matter  by  way 
of  estoppel.  Appellant  demurred  to  this  affirmative  answer, 
and  its  demurrer  was  overruled.  It  then  replied  to  the 
affirmative  answer,  to  which  appellees  addressed  a  demurrer, 
which  demurrer  was  sustained.  Appellant  refused  to  plead 
further,  and  judgment  was  rendered  against  it,  to  the  effect 
that  it  take  nothing  by  its  exceptions,  and  that  it  be  estopped 
to  prosecute  its  appeal. 

The  appraisers,  in  their  report  duly  filed,  fixed  and  as- 
sessed appellees'  damages  at  $2,500,  which  sum  appellant 
thereafter  paid  to  the  clerk  of  the  Dearborn  Circuit  Court 
for  the  use  and  benefit  of  appellees,  and  thereupon  took  pos- 
session of  tlic  right  of  way  it  sought  to  appropriate,  and 
entered  upon  the  construction  of  its  road.  Appellees  ac- 
cepted said  sum  of  money,  the  same  being  paid  to  them  by 
the  clerk. 

Appellant  has  presented  six  points  for  consideration  and 
decision,  but  thoy  are  so  analogous  to  each  otlier  that  they 
may  all  be  considered  together,  under  the  single  proposition : 
Was  appellant  estopped  from  appealing  from  the  award  of 
damages  assessed  by  the  appraisers  and  filed  in  the  dork's 
office,  after  it  had  paid  the  amount  fixed  by  the  appraiser 
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into  the  hands  of  the  clerk  for  the  use  and  benefit  of  appel- 
lees, and  after  their  acceptance  of  the  amount  so  paid,  and 
after  appellant  had  taken  possession  of  the  land  appropri- 
ated for  the  construction  of  its  road  ? 

The  question  thus  stated  may  be  properly  answered  by 
determining  the  sufficiency  of  appellees'  second  paragraph  of 
answer.  The  answer  is  based  upon  the  facts  disclosed  by 
the  record,  to  wit:  That  the  appellant  filed  in  the  clerk's 
office  its  instrument  of  appropriation ;  that  appraisers  were 
appointed;  that  they  filed  their  report  and  assessed  dam- 
ages ;  that  appellant  filed  its  exceptions  to  the  report,  and 
paid  to  the  clerk  for  the  use  and  benefit  of  appellees  tho 
amount  so  assessed ;  and  that  it  went  into  possession  of  the 
land  sought  to  be  appropriated,  and  entered  upon  the  con- 
struction of  its  railroad.  The  statute  which  confers  upon  a 
railroad  company  the  authority  to  exercise  the  right  of  emi- 
nent domain  provides  that  the  award  made  by  the  appraisers 
may  be  reviewed  in  the  circuit  or  other  court  where  such  pro- 
ceedings may  be  had,  upon  written  exceptions  filed  by  either 
party  in  the  clerk's  office  within  ten  days  after  the  filing  of 
such  award.  The  statute  also  requires  the  railroad  company 
either  to  tender  the  amount  of  the  award  to  the  landowner, 
or  to  pay  the  same  to  the  clerk  for  his  use  and  benefit,  and 
provides  that,  notwithstanding  the  appeal,  it  may  take  pos- 
session of  the  property  described  in  its  instrument  of  appror 
priation.  §5160  Bums  1901,  §3907.11.  S.  1881.  Tho  lat- 
ter provisions  of  the  statute  to  which  we  have  just  referred 
serves  as  a  license  to  tho  railroad  company  to  enter  into  and 
continue  in  possession  pending  tho  litigation.  Pittsburgh, 
etc.,R.  Co,  V.  Swinney  (1884),  97  Ind.  586. 

The  filing  of  the  exceptions  to  the  award  of  the  appraisers 
will  be  treated  as  an  appeal  from  such  award.  Pittslmrgh, 
etc.,  R.  Co.  V.  8w%nney,  supra.  In  tliis  case  the  exceptions 
were  timely  filed,  and  hence  tho  appeal  was  duly  perfected. 
Prom  a  review  and  consideration  of  matiy  authorities,  where 
the  question  now  before  us  was  involved,  tlie  following  rule 
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of  law  may  be  deduced:  Where  a  railroad  company  has 
filed  its  instrument  of  appropriation,  and  appraisers  have 
been  appointed  and  filed  their  report  awarding  damages  to 
the  landowner,  and  the  company  has  timely  filed  its  excep- 
tions to  the  award,  and  has  paid  to  the  clerk  the  amount 
assessed  for  the  use  and  benefit  of  such  landowner,  and, 
pending  the  appeal,  has  entered  upon  and  taken  possession  of 
the  property  sought  to  be  appropriated,  and  constructed  its 
road,  it  is  not  estopped  from  prosecuting  its  appeal,  by  which 
the  amount  of  damages  it  will  be  required  to  pay  may  be 
judicially  determined.  Indianapolis,  etc.,  R,  Co.  v.  Brower 
(1859),  12  Ind.  374;  Lake  Erie,  etc.,  B.  Co.  v.  Kinsey 
(1882),  87  Ind.  514;  Pittsburgh,  etc.,  B.  Co.  v.  Swinney, 
supra;  Consigners  Gas  Trust  Co.  v.  Earless  (1892),  131 
Ind.  446,  452,  15  L.  R  A.  505 ;  Terre  Hmte,  etc.,  B.  Co. 
V.  Crawford  (1885),  100  Ind.  550,  557;  Baltimore,  etc., 
B.  Co.  V.  Johnson  (1882),  84  Ind.  420;  Commonwealth  v. 
Hda  (1829),  8  Pick.  440;  Matter  of  New  York,  etc.,  B. 
Co.  (1883),  29  Hun  646;  St.  Louis,  etc.,  B.  Co.  v.  Evans 
&  Howard,  etc.,  Co.  (1884),  85  Mo.  307;  Chicago,  etc.,B. 
Co.  V.  Phelps  (1888),  125  111.  482, 17  N.  E.  769;  FoH  St. 
Union.  Depot  Co.  v.  Backus  (1892),  92  Mich.  33,  62  N.  Wl 
790;  Fort  St.  Union  Depot  Co.  v.  Peninsular  Stove  Co. 
(1894),103  Mich.  637,  61  N.  W.  1007;  Wabash  B.  Co.  v. 
Ft.  Wayne,  etc..  Traction  Co.  (1903),  161  Ind.  295 ;  EUzor 
bethtown,  etc.,  B.  Co.  v.  Cailettsburg  Water  Co.  (1901),  110 
Ky.  195,  61  S.  W.  47;  10  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  1188 ;  Oliver  v.  Union  Point,  etc.,  B.  Co.  (1889),  83 
Ga.  257,  9  S.  E.  1086 ;  Cleveland,  etc.,  B.  Co.  v.  Nowlin 
(1904),  163  Ind.  497. 

Inthe  last  case  cited  the  court  said :  "It  is  evident  under 
the  authorities  cited  that  when  a  railroad  company  appeals 
from  the  award  within  the  ten  days  allowed,  and  pays  the 
award  to  the  clerk  for  the  purpose  of  entering  upon  the  prop- 
erty described  in  the  instrument  of  appropriation,  that  such 
a  payment  is  not  a  voluntary  payment  in  a  legal  sense,  and 
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the  company  is  not  thereby  estopped  from  prosecuting  its 
appeal*"  The  fact  that  appellees  accepted  and  receipted  for 
the  amount  paid  to  the  clerk  does  not  change  the  rights  of 
the  parties.  These  authorities  settle  the  law  against  appel- 
lees' contention,  and  necessarily  lead  to  the  conclusion  that 
their  second  paragraph  of  answer  was  fatally  defectiva 

Judgment  reversed,  and  the  court  below  is  directed  to  sus- 
tain appellant's  demurrer  to  the  second  paragraph  of  answer, 
and  for  other  proceedings  not  inconsistent  with  this  opinion. 


Indianapolis  Street  Railway  Company 
V.  James. 

[No.  5^72.    Fited  May  23,  1905.] 

1.  TbiaJj,  —  Instructions.  —  Street  Railroads,  —  Exca/oations. —  'NegXy- 
gence, — An  instruction,  in  an  action  by  a  pedestrian  against  a  street 
railroad  company,  that  if  the  jury  believe  that  such  company  negli- 
gently left  a  dangerous  and  unguarded  excavation  in  the  street  and 
that  if  plaintiff,  without  contributory  negligence,  fell  into  same  in  the 
night-time  and  was  thereby  injured,  she  should  recover,  is  not  errone- 
ous as  omitting  to  show  that  such  unguarded  excavation  must  be 
shown  to  be  the  proximate  cause  of  such  injury,     p.  545. 

2.  Sakk.  —  Instructions,  —  Characterizing  Acts  as  "Negligent** —  Res 
Ipsa  Loquitur. — ^Where  the  acts  of  defendant,  set  forth  in  an  instruc- 
tion, of  themselves  show  negligence,  it  is  not  necessary  to  instruct 
that  such  acts  were  ''negligently"  committed,    p.  546. 

3.  Same. —  Instructions. —  Street  RaUrottds. —  Excavations. — Barriers. 
— ^An  instruction,  in  an  action  against  a  street  railroad  company, 
that  if  defendant  left  open  an  unguarded  and  "dangerous*'  excava- 
tion, and  plaintiff,  without  contributory  negligence,   fell   into  same  I 
and  was  injured  thereby,  she  should  recover,  is  not  bad  for  failing  to  I 
instruct  that  if  a  prudent  man  should  have  thought  it  unnecessary  | 
to  provide  guards,  defendant  should  recover,  since  an  excavation  not  I 
"dangerous"  would  need  no  guards,     p.  547. 

4.  Saice. — Instructions  Considered  as  a  Whole. — ^Although  an  isolated  j 
instruction  does  not  contain  all  of  the  elements  necessary  to  a  recov-  j 
ery,  still,  when  considered  with  the  other  instructions  given,  if  the  law  \ 
applicable  to  the  case  is  fairly  stated,  there  is  no  prejudicial  error.  I 
p.  547.  I 

From  Superior  Court  of  Marion  County  (64,960)  ;   Yin- 
son  Carter,  Judge. 
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Action  by  Emma  James  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

F.  Winier  and  W.  H.  Laitd,  for  appellant 
John  W.  Kealing,  for  appellee. 

CoMSTOCK,  J, — Appellee  brought  this  action  against 
appellant  to  recover  damages  growing  out  of  a  fall  which 
appellee  sustained  while  crossing  the  street  railway  tracks  on 
Martindale  avenue,  a  public  street  in  the  city  of  Indianapolis. 

The  complaint  was  in  one  paragraph,  and  the  material 
allegations  are  as  follows :     "That  at  a  point  in  said  public 
street  where  the  same  is  crossed  by  certain  steam  railroad 
tracks  or  switches  the  defendant,  in  constructing  its  street 
railroad  tracks  above  mentioned,  made  an  excavation  about 
eighteen   inches   in  depth   in  said  public  street  between 
the  rails  of  one  of  said  railroad  tracks  or  switches,  of 
sufficient  width  to  permit  the  laying  of  rails  for  the  use 
of  the   street  cars  of  defendant,   and  left   said   excava- 
tion open  and  unfilled;   that  on   the  night  of  said  De- 
cember 6,  1902,  the  defendant  carelessly  and  negligently 
left  said  excavation  open  and  unprotected,  and  caraleesly 
and  negligently  failed  and  neglected  to  place  any  guards 
around  said  excavation,  or  adopt  any  means  to  protect 
persons  crossing  or  using  said  public  street  from  stepping 
or  falling  into  said  excavation,  and  carelessly  and  negli- 
gently failed  to  place  or  station  any  signal  or  warning 
light  at  or  near  said  excavation  to  warn  persons  crossing 
or  using  said  public  streets  of  the  danger  of  stepping  into 
or  falling  into  said  excavation ;   that  said  excavation  when 
so  exposed,  unguarded,  and,  in  the  absence  of  signal  or  warn- 
ing lights,  in  the  night-time  became  and  was  a  source  of 
great  danger  to  persons  crossing  said  public  street  at  such 
point;  that  on  the  night  of  said  6th  day  of  December,  1902, 
the  plaintiff,  while  returning  to  her  home  from  the  city  of 
Indianapolis,  and  in  the  exercise  of  her  lawfid  rights,  and 
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without  knowledge  of  the  excavation  aforesaid,  or  the  danger 
of  stepping  and  falling  into  said  excavation,  negligently 
and  carelessly  left  unguarded  and  without  warning  lights  by 
said  defendant,  proceeded  to  cross  said  public  street  at  said 
pointy  and  in  so  doing,  without  fault  upon  her  part,  stepped 
into,  and  was  thrown  full  length  into,  said  excavation,  and 
across  the  rails  laid  in  said  excavation ;  that  because  of  the 
darkness  of  the  night  and  the  absence  of  warning  lights 
plaintiff  could  not,  was  unable  to,  and  did  not^  see  said  exca- 
vation, and  could  not  and  did  not  realize  the  danger  of  step- 
ping or  falling  into  said  excavation ;  that  her  said  fall  and 
the  injuries  consequent  thereto  resulted  wholly  from  the 
carelessness  and  n^ligence  of  the  defendant,  as  hereinbefore 
alleged.'^ 

The  cause  was  put  at  issue  by  a  general  denial,  and  trial 
by  jury  resulted  in  a  verdict  on  which  judgment  was  ren- 
dered in  favor  of  appellee  for  $1,000.  Appellant's  motion 
for  a  new  trial  was  overruled. 

1.  One  of  the  reasons  set  out  in  the  motion  for  a  new 
trial  is  the  giving  to  the  jury  of  instruction  number  nine. 
Appellant  specifies  a  number  of  alleged  errors,  but,  at  the 
conclusion  of  its  brief,  announces  its  reliance  for  a  reversal 
of  the  judgment  wholly  upon  the  action  of  the  court  in  giv- 
ing said  instruction.  It  is  as  follows :  "If  the  jury  believe 
from  the  evidence  that  on  or  prior  to  the  6th  day  of  Decem- 
ber, 1902,  the  defendant  had  made  an  excavation  in  Martin- 
dale  avenue  in  the  city  of  Indianapolis,  at  or  near  the  place 
where  the  defendant's  street  car  tracks  cross  a  steam  rail- 
road track ;  that  such  excavation  was  such  as  to  be  unsafe  or 
dangerous  to  passers-by  at  said  point  in  the  night-time ;  that 
on  the  night  of  said  day  the  defendant  left  said  excavation 
open  and  unguarded  by  any  barriers,  light  or  signal  to  warn 
travelers  of  the  presence  of  such  excavation,  and  that  on  said 
night  the  plaintiff,  when  passing,  fell  into  said  excavation, 
and  sustained  the  injuries  complained  of  in  her  complaint; 
Vol.  35—35 
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and  if  you  further  find  from  the  evidence  that  the  plaintiff 
was  not  guilty  of  any  negligence  on  her  part  which  proxi- 
mately contributed  to  her  said  injuries — ^then  plaintiff 
would  be  entitled  to  recoYer,  and  your  verdict  should  he  in 
her  favor/' 

Counsel  for  appellant  insist  that  the  instruction  is  fatally 
defective  because  it  wholly  omits  the  element  of  proximate 
cause.     The  objection  is  founded  upoti  the  proposition — ^to 
quote  from  appellant's  brief — "that  whenever  a  court  under- 
takes to  enumerate  the  facts  upon  which  he  declares  a  party 
is  entitled  to  re'covery,  he  must  enumerate  all  such  facts,  and 
the  omission  of  any  fact  necessary  to  entitle  such  party  to  - 
succeed  is  fatal  error."     The  proximate  cause  of  the  injury, 
as  alleged,  was  the  negligent  failure  to  place  in  the  night- 
time any  signal,  barrier  or  warning  light  at  or  near  said  ex- 
posed excavation  in  a  public  street  crossing.     The  proximate 
cause  sufficiently  appears  in  the  instruction,  in  harmony 
with  the  complaint,  to  have  been  the  unguarded  condition  of 
the  open  excavation.     The  statement  of  the  oounsel  that, 
from  all  that  appears  in  the  instruction,  appellee  might  have 
been  pushed  into  the  excavation,  or  fallen  into  it  from  any 
one  of  a  great  number  of  causes,  is  not  convincing.     It  is  not 
to  be  presimied  that  the  jury  would  fail  to  distinguish  be- 
tween a  casual  and  a  wilful  wrong,  nor  that  they  would  seek 
outside  the  evidence  a  cause  of  the  appellee's  injury  other 
than  that  named  in  tlie  complaint.     Nor  can  we  presume 
(going  beyond  the  instruction)  that  the  trial  court  would 
have  rendered  judgment  upon  proof  of  a  cause  of  action 
other  than  that  stated  in  the  complaint 

2.  Further  objection  is  made  that  the  instruction  does 
not  characterize  the  act  of  leaving  the  excavation  unguarded. 
It  does  not  say,  if  you  find  the  defendant  negligently  left 
said  excavation,  etc.,  nor  does  it  state  the  circumstances 
under  which  it  was  left  unguarded.  The  instruction  told 
the  jury  that  if  they  believed  from  the  evidence  the  appel- 
lant had  made  an  excavation  which  was  dangerous  to  passers- 
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by  at  said  point  in  the  night-time,  and  had  left  it  open  and 
unguarded,  and  without  light  or  signal  on  the  night  of  the 
day  appellee  was  injured,  etc.,  this  was  a  sufficient  statement 
of  the  circumstances.  Appellant  violated  its  duty  to  the 
public  having  the  lawful  right  to  use  the  crossing  in  question 
when  it  made  such  crossing  dangerous  because  of  its  failure 
to  give  warning  or  notice  of  such  danger.  The  acts  of  the 
appellant  were  not  charged  as  wilful.  The  mere  use  of  the 
word  "negligent'^  would  not  have  made  the  acts  more  negli- 
gent It  was  not  necessary  for  the  court  to  use  the  word 
negligent,  because  the  facts  stated  were  such  that,  when 
applied  to  the  evidence,  and  construed  with  the  other  in- 
structions as  a  whole,  the  jury  were  not  misled  as  to  the 
essential  elements  of  appellee's  cause  of  action. 

3.  It  is  further  argued  that^  from  all  that  appears  in  the 
insfaniction,  the  circumstances  might  have  been  such  that  a 
reasonably  prudent  man  would  not  have  thought  it  necessary 
to  put  up  lights  or  barriers,  and  that  the  jury  might  have 
the  right  to  conclude  that  barriers  were  not  necessary.  .If 
barriers  were  not  necessary,  it  would  follow  as  a  matter  of 
course  that  the  excavation  was  not  dangerous  without  them, 
and  that  an  injury  to  a  passer-by  was  due  to  his  or  her  own 
negligence,  and  not  to  the  absence-of  such  barriers  or  light  or 
warning. 

4.  We  think  the  instruction  not  open  to  the  objection 
made,  but  it  is  the  general  rule  that  "all  the  instructions 
given  are  to  be  considered,  not  as  distinct  and  independent 
propositions  of  law,  each  complete  in  itself,  but  as  interde- 
pendent, connected,  and  reciprocal  members  of  the  entire 
charge."  Bowman  v.  Bowman  (1899),  153  Ind.  498. 
See,  also.  Shields  v.  Staie  (1897),  149  Ind.  395,  and  cases 
cited. 

Other  instructions  given  informed  the  jury  of  the  plain- 
tiff's cause  of  action ;  that  the  burden  was  on  the  plaintiff  to 
prove  the  material  allegations  of  her  complaint  by  a  clear 
preponderance  of  the  evidence ;  that  to  warrant  a  verdict  in 
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her  favor  it  must  appear  from  the  evidence  that  she  had  sus- 
tained the  injuries  complained  of  in  her  complaint,  or  some 
of  them ;  that  the  defendant  was  guilty  of  the  acts  of  negli- 
gence charged  against  it  in  the  complaint,  or  some  material 
portion  thereof,  and  that  such  negligence  was  the  proximate 
cause  of  the  plaintiff's  injuries;  that,  upon  proof  of  the 
foregoing  facts  by  a  fair  preponderance  of  the  evidence,  she 
will  be  entitled  to  recovery,  unless  it  also  appeared  that  she 
was  herself  chargeable  with  negligence  which  proximately 
contributed  to  her  said  injuries,  in  which  said  latter  case  she 
would  not  be  entitled  to  recovery;  that  a  street  railway 
company  having  the  right  to  lay  its  track  in  the  streets  of  a 
city  has  the  right  to  make  any  necessary  excavations  in  the 
laying  of  such  tracks;  that  it  was  the  duty,  however,  of 
such  railroad  company,  when  such  excavation  was  left 
open  at  night,  and  was  of  such  a  character  as  to  be  unsafe 
or  dangerous,  to  guard  such  excavation  either  by  putting  up 
guards,  barriers  or  lights  reasonably  sufficient  to  warn  pass- 
ers-by on  the  street  at  such  point  of  the  existence  of  such 
excavation,  or  to  maintain  a  watchman  at  such  excavation  to 
give  travelers  such  warning ;  that  it  was  the  duty  of  a  person 
traveling  upon  or  across  the  streets  in  the  city  to  use  reason- 
able care  to  avoid  being  injured,  and  to  observe  any  defects 
in  the  street  which  were  open  and  obvious  to  the  view,  and 
that  such  traveler  would  be  chargeable  with  notice  of  such 
defects  as  are  so  open  and  obvious  to  the  view  that  reasonable 
care  on  the  part  of  sjich  traveler  would  disclose  the  same; 
that,  in  determining  the  question  whether  the  excavation  was 
so  obvious  to  view  that  plaintiff  ougbt  to  have  known  of 
the  same  in  time  to  avoid  her  injuries,  the  jury  should 
take  into  consideration  the  time  of  day  or  night  when  plain- 
tiff fell  therein,  if  she  did  so  fall,  also  the  condition  of  light 
or  darkness  at  the  time  and  place,  and  all  the  other  condi- 
tions and  circumstances  surrounding  said  place  in  contro- 
versy, as  shown  by  the  evidence  in  the  xiause;  that  if  the 
jury  found  from  the  evidence  that  there  was  at  the  time  and 
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place  of  the  accident  in  controversy  a  signal  or  red  light  rea- 
Bonablj  sufficient  to  warn  persons  of  the  existence  of  said 
excavation  and  the  danger  thereof,  if  the  same  existed  and 
was  unsafe  and  dangerous,  if  they  should  use  reasonable  and 
ordinary  care  to  see  the  same,  or  if  they  found  that  the 
plaintiff  was  not  injured  at  the  place  and  in  the  manner 
charged  in  the  complaint,  or  that  the  plaintiff  was  guilty  of 
any  negligence  which  proximately  contributed  to  her  in- 
juries, then  in  either  event  plaintiff  would  not  be  entitled 
to  recovery,  and  the  verdict  should  be  for  the  defendant 

The  instructions  as  a  whole  correctly  advised  the  jury 
relative  to  the  law  by  which  they  were  to  be  controlled  in 
arriving  at  a  verdict,  and  where  this  is  true  appellate  courts 
are  not  warranted  in  disturbing  a  judgment,  although  an  in- 
struction may  be  defective  or  erroneous.  §670  Burns  1901, 
§658  R.  S.  1881. 

Judgment  affirmed. 


Brown  et  al.  v.  Fisher. 

[No.  5.384.     Filed  May  31,  1905.] 

1.  Pleading. — Answer. — BxUs  and  Notes. — Action  "by  Assignee. — Real 
Party  in  Interest. — An  answer,  by  the  makers  of  a  promissory  note 
in  an  action  by  the  assis^nee  thereof,  which  states  that  such  note  "does 
not  now,  nor  has  it  ever  belonged  to  the  plaintiff,  *  *  *  and  that 
he  IS  not  the  real  party  in  interest,"  is  insufficient,  since  it  virtually 
admits  the  assignment,  and  does  not  state  any  facts  to  negative  plain- 
tiff's legal  ownership,     p.  550. 

2.  Bills  and  Notes. — Indorsement  in  Blank. — Effect. — A  negotiable 
promissory  note,  payable  to  order,  is  rendered  payable  to  bearer  by  the 
payee's  indorsement  thereof  in  blank,     p.  553. 

3.  Same. — Oamishment  of. — Assignment. — The  maker  of  a  negotiable 
note  can  not  be  subjected  to  garnishment  proceedings  in  an  action 
against  the  debtor  without  proof  that  such  debtor  is  the  legal  or 
equitable  owner  of  such  note.     p.  553. 

4.  Sake. — Assignment. — Action  Pending. — Notice. — The  assignee  of  a 
negotiable  note,  taken  for  value,  in  due  course,  without  notice,  is  not 
prejudiced  by  reason  of  an  action  pending  against  a  former  owner  of 
su<ch  note.    p.  553. 
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5.  Pleading. — Answer. — Bills  and  Notes. — Payment. — Res  Jadiosta. 
— Former  Action  Pending. — ^An  answer  by  the  makers,  to  an  action 
on  a  negotiable  note  by  the  assignee,  which  fails  to  show  payment  to 
the  rightful  holder,  or  a  prior  adjudication  of  his  rights,  or  another 
action  pending  between  the  parties  to  the  suit  concerning  the  same 
subject-matter,  is  bad.     p.  554. 

From  Tippecanoe  Circuit  Court;  Richard  P.  DeHart, 
Judge. 

Action  by  John  Fisher  against  Lonnie  Brown  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeaL 
Affirmed, 

Davidson  &  Boulds,  for  appellants. 

Black,  J. — The  appellee,  John  Fisher,  brought  suit  upon 
a  promissory  note  dated  February  7,  1901,  payable  twelve 
months  after  its  date  at  the  Merchants  National  Bank, 
LaFayette,  Indiana,  by  the  appellants,  Lonnie  Brown  and 
James  Brown,  to  the  order  of  one  Wallace  Buigett;  the 
complaint  alleging  that  before  maturity  thereof  the  payee, 
for  value,  indorsed  and  delivered  the  note  to  Frank  Fisher, 
who  thereafter,  and  before  maturity  of  the  note,  for  value, 
transferred,  assigned  and  delivered  it  to  the  appellee. 
Frank  Fisher  was  made  a  defendant  to  answer  as  to  his 
right,  title  or  interest  in  the  note.  Frank  Fisher  answered, 
alleging  under  oath,  that  before  maturity  of  the  note  he 
assigned,  transferred  and  delivered  it  to  the  appellee  in 
payment  for  com  and  oats  sold  and  delivered  before  that 
time  by  the  latter  to  the  former,  and  that  he  had  no  right, 
title  or  interest  in  the  note. 

1.  The  appellants  answered  in  three  paragraphs,  the 
first  a  general  denial.  The  court  sustained  the  appellee's 
demurrer  to  each  of  the  other  two  paragraphs.  In  lie  sec- 
ond it  was  alleged  that  the  note  sued  on  "does  not  now,  nor 
has  it  ever,  belonged  to  the  plaintiff,  John  Fisher,  and  that 
he  is  not  the  real  party  in  interest,  but  that  the  defendant 
Frank  Fisher  is  the  real  owner  of  said  note  and  the  real 
party  in  interest'' 
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In  Swift  v.  Ellsworth  (1858),  10  Ind.  205,  71  Am.  Dec 
316 — ^an  action  on  a  note  assigned  by  the  payee,  brought  by 
the  assignee  against  the  maker  and  the  assignor — an  answer 
of  the  maker  that  the  plaintiff  was  not  the  real  party  in  in- 
terest, but  that  the  note  was  the  exclusive  property  of  the 
payee,  was  held  insufficient,  because  it,  in  effect,  admitted 
the  assignment)  but  did  not  state  facts  showing  that  the 
assignee  was  not  legally  the  real  party  in  interest;  citing 
Lamson  v.  Fails  (1855),  6  Ind.  309.  See,  also,  Oarrison  v. 
CkurJc  (1858),  11  Ind.  369 ;  Raymond  v.  Pritchard  (1865), 
24  Ind.  318;  Hereth  v.  Smith  (1870),  33  Ind.  514;  Curtis 
V.  Oooding  (1884),  99  Ind.  45,  52 ;  State,  ex  rel.,  v.  Rvhl- 
man  (1887),  111  Ind.  17 ;  Bostwich  v.  Bryaad  (1888),  113 
Ind.  448 ;  Bowser  v.  Maltler  (1894),  137  Ind.  649.  These 
authorities  support  the  action  of  the  court  in  sustaining  the 
demurrer  to  the  second  paragraph  of  answer. 

In  the  third  paragraph  of  answer  the  appellants  admitted 
the  execution  of  the  note,  and  alleged  that  the  consideration 
thereof  was  the  purchase  of  a  horse  by  the  appellants  from 
Frank  Fisher ;  that  by  the  mutual  mistake  and  inadvertence 
of  the  parties  to  that  transaction  the  note  was  executed  to 
and  in  favor  of  Wallace  Burgett^  instead  of  Frank  Fisher, 
the  rightful  owner  thereof;  that  upon  the  discovery  of  this 
mistake  and  error  in  the  execution  of  the  note  it  was  agreed 
by  and  between  Frank  Fisher,  Wallace  Burgett  and  the 
appellants  that,  to  avoid  the  execution  of  a  new  note  to 
Frank  Fisher  in  lieu  of  the  note  so  executed  by  mistake,  the 
note  should  be  indorsed  and  delivered  by  Wallace  Burgett 
to  Frank  Fisher,  which  thereupon,  with  the  consent  of  all 
parties  to  the  transaction,  was  accordingly  done;  that  there- 
after Sherman  R.  Clark  and  Francis  O.  Acheson,  as  plain- 
tiffs, filed  their  complaint  in  the  court  below  against  Frank 
Fisher,  James  Brown,  Harry  Downs  and  John  Fisher,  in 
which  it  was  alleged  that  Frank  Fisher  was  indebted  to  the 

plaintiffs  therein  "in  the  sum  of  $ ,  and  in  said  cause 

said  Clark  and  Acheson  summoned  said   James  Brown 
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as  garnishee  on  account  of  said  James  Brown's  indebtedness 
on  said  note  executed  as  aforesaid  to  said  Wallace  Burgett 
and  assigned  as  aforesaid  to  said  Frank  Fisher;  and  in  said 
proceedings  said  James  Brown,  on  the  10th  day  of  Febru- 
ary, 1902,  on  the*  order  of  said  courts  paid  into  said  court 
the  sum  of  $75,  being  the  amount  then  due  of  principal  and 
interest  on  said  note  herein  sued  upon;"    that  afterward, 
March  26,  1902,  Clark  and  Acheson  dismissed  their  said 
action,  but  the  money  so  paid  .into  court  by  appellant  James 
Brown  in  the  garnishee  proceedings  in  that  action  "still  re- 
mains in  the  hands  of  the  clerk  of  said  court;  and  upon  the 
dismissal  of  said  action  said  Clark  and  Acheson  again  com- 
menced another  action  in  said  court  against  said  Frank 
Fisher,  and  also  proceedings  in  attachment  by  filing  an  affi- 
davit and  undertaking  in  attachment  against  said  Frank 
Fisher,  and  also  by  filing  an  affidavit  of  garnishment  against 
James  Brown  and  Samuel  C.  Moore,  the  clerk  of  said  court, 
and  thereby  gamisheed  said  $76,  so  paid  into  said  court  by 
said  James  Brown,  as  aforesaid,  and  that  said  action  is  still 
pending  in  said  circuit  court" ;  that  at  the  time  said  gar- 
nishment proceedings   were   commenced   in   said   actions, 
and  at  the  time  said  James  Brown  paid  said  simi  of  $75  into 
said  circuit  court,  as  aforesaid,  neither  of  the  appellants  had 
any  notice  whatever  that  the  appellee  was  the  owner  of  said 
note  or  that  he  had  any  interest  therein ;   and  by  reason  of 
the  proceedings  aforesaid  the  appellants  claimed  that  the 
note  was  fully  paid.     Prayer  for  judgment  in  favor  of  the 
appellants  for  costs,  or  that  further  proceedings  in  this 
action  be  stayed  until  said  action  of  Clark  and  Acheson 
against  Frank  Fisher  as  principal  defendant  and  James 
Brown  and  Samuel  C.  Moore  as  garnishees  be  terminated. 
While  it  appears  from  this  answer  that  in  the  original  suit 
of  Clark  and  Acheson,  James  Brown,  appellant,  was  sum- 
moned as  garnishee,  it  is  not  stated  on  what  ground  the  ap- 
pellee, John  Fisher,  was  made  a  defendant^  or  what  was^ 
alleged  concerning  him  in  the  complaint,  or  that  he  was 
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served  with  any  process,  or  that  he  appeared  in  that  action, 
or  that  any  order  was  made  or  any  judgment  rendered  to 
which  he  was  a  party ;  and  it  is  alleged  that  the  action  was 
dismissed.  It  is  not  stated  that  he  is  a  party  in  any  capacity 
to  the  suit  of  Clark  and  Acheson  which  is  alleged  to  be  still 
pending.  It  is  not  denied  that^  as  alleged  in  the  complaint 
herein,  the  negotiable  promissory  note  in  suit  was  assigned 
and  delivered  by  Frank  Fisher  to  the  appellee  before  its 
maturity.  It  appears  from  the  answer  that  the  negotiable 
paper,  with  the  consent  and  by  the  cooperation  of  the  mak- 
ers, came  into  the  hands  of  Frank  Fisher  with  the  indorse- 
ment of  the  person  named  therein  as  the  payee,  whereby 
Frank  Fisher's  assignee  by  delivery  was  enabled  to  make 
title  through  indorsement. 

2.  A  n^otiable  promissory  note  made  payable  to  order  is 
rendered  payable  to  bearer  by  an  indorsement  in  blank  by 
the  payee.  Rich  v.  Siarbuck  (1875),  51  Ind.  87,  91,  and 
cases  cited.  There  is  no  averment  that  the  assignment  was 
not  made  for  value,  or  any  charge  of  fraud  in  connection 
with  the  assignment^  nor  does  it  appear  from  the  answer  that 
at  the  time  James  Brown  was  summoned  as  garnishee,  or 
when  he  paid  the  money  into  court  on  the  day  on  which  it 
became  due,  the  appellee  was  not  the  bona  fide  holder  of  the 
note  by  assignment  for  value  before  its  maturity.^ 

3.  In  Junction  R.  Co.  v.  Cleneay  (1859),  13  Ind.  161, 
it  was  held  that  the  maker  of  a  note  negotiable  by  the  law 
merchant  can  not  be  subjected  to  judgment  as  garnishee 
without  -proof  by  the  plaintiff  that  the  negotiable  paper 
actually  remains  at  the  time  of  the  trial  in  the  hands  of  the 
debtor  against  whom  the  attachment  issued,  as  his  property, 
or  in  the  hands  of  a  fraudulent  assignee. 

4.  In  Smith  v.  Blatchford  (1850),  2  Ind.  184,  52  Am. 
Dec.  504,  it  was  said,  that  there  can  be  no  doubt  that  where 
a  promissory  note  governed  by  the  law  merchant  is  assigned 
before  its  maturity,  the  assignee's  suit  on  the  note  will  be . 
protected  against  a  plea  showing  the  pendency  of  an  action 
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of  foreign  attachment  against  the  payee  in  which  the  maker 
has  been  summoned  as  a  garnishee  before  he  has  received 
notice  of  the  assignment,  and  before  the  commencement  of 
the  assignee's  suit  on  the  note.  See,  also^  Smith  v.  Wright 
(1843),  6  Blackf.  550;  Stetson  y.  Cleneay  (1860),  14lni 
453;  Cadwalader  v.  Hartley  (1861),  17  Ind.  520;  iSfimy 
son  V,  Potter  (1862),  18  Ind.  429 ;  Cleneay  v.  JvMlwnB^ 
Co.  (1866),  26  Ind.  375;  King  v.  Vance  (1874),  46  Ini 
246;  Sharts  v.  Await  j(1881),  73  Ind.  304;  Bodwidcy. 
Bryant,  supra, 

5.  The  third  paragraph  of  answer  does  not  show  pay- 
ment of  the  note  to  its  rightful  holder,  or  a  prior  adjudica- 
tion of  his  right,  or  another  action  pending  between  the  pa^ 
ties  to  this  action  involving  the  subject-matter  of  this  suit 

Judgment  affirmed. 


Lake  Erie  &  Western  Railroad  Compant 
V.  Fike. 

[No.  5,393.    Filed  May  31,  1905.] 

1.  Trial. — Verdict. — Oeneral, — Special. — Presumptions. — ^The  answers 
to  the  interrogatories  to  the  jury  wiU  not  overthrow  a  general  verdict 
unless  they  are  irreconcilable  therewith,  the  presumption  being  that 
all  of  the  facts  provable  under  the  issues,  except  as  shown  by  sach 
answers,  are  found  in  accord  with  the  general  verdict,    p.  558. 

2.  Pleading. — Complaint, — Negligence. — How  Characterized, — ^A  com- 
plaint, characterizing  an  act  as  "negligently"  done,  is  sufficient  as 
against  a  demurrer,    p.  559. 

3.  Railboads. — Street  Crossings. — Signals. — Damnum  absque  injurift^ 
— Where  plaintiff,  a  traveler  on  a  city  street,  at  the  invitation  of  the 
railroad  flagman,  crosses  in  front  of  a  freight-train  standing  in  the 
yards,  and  the  engine  sounds  two  loud,  shrill  signal  whistles  to  start, 
and  plaintiff's  ordinarily  gentle  horse  takes  fright  thereat  and  injores 
the  plaintiff,  such  injury  is  damnum  absque  injuria,    p.  560. 

From  Wabash  Circuit  Court;    fl",  B.  Shively,  Special 
Judge, 
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Action  by  David  Fike*  against  the  Lake  Erie  &  Western 
Bailroad  Company.  From  a  judgment  on  a  general  verdict 
for  plaintiff  for  $500,  defendant  appeals^     Reversed. 

John  B.  Cochrum  and  George  Shirts,  for  appellant 
John  F.  Lawrence  and  David  E.  Rhoades,  for  appellee. 

Myebs,  p.  J. — ^Appellee  Begun  this  action  in  the  Miami 
Circuit  Court  against  appellant  to  recover  damages  for  per- 
sonal injuries  received  at  the  crossing  of  Broadway  street 
and  appellant's  railroad,  in  the  city  of  Peru,  Indiana.  On 
change  of  venue  the  case  was  sent  to  the  Wabash  Circuit 
Court,  and  there  tried  by  a  jury,  resulting  in  a  verdict  and 
judgment  for  appellee.  Interrogatories  were  submitted  to 
the  jury,  which,  with  their  answers  thereto,  were  returned 
with  their  general  verdict. 

The  overruling  of  appellant's  motion  for  judgment  in  its 
favor  on  the  interrc^tories  and  answers  of  the  jury,  not- 
withstanding the  general  verdict,  is  here  assigned  as  error. 
After  a  careful  examination  of  the  record  in  this  case,  it 
seems  to  us  the  real  question  is  presented  by  this  assignment 

The  facts  in  this  case,  as  taken  from  the  interrogatories 
and  answers,  may  be  stated  as  follows:  On  February  10, 
1902,  appellant  was  a  duly  organized  railroad  corporation 
owning  and  operating  a  line  of  railroad  running  through  the 
city  of  Peru,  Miami  county,  Indiana ;  that  appellee  was  on 
said  date  residing  near  the  town  of  Mexico,  about  four  or 
five  miles  north  of  said  city  of  Peru,  and  for  thirty  years 
continuously  prior  thereto  had  there  resided ;  that  appellee's 
usual  course  of  travel  to  said  city  was  along  Broadway  street 
in  said  city ;  that  on  said  date  the  Wabash  Railroad  Com- 
pany crossed  Broadway  street  in  said  city  with  three  main 
and  two  side-tracks,  all  running  east  and  west,  and  appel- 
lant crossed  said  Broadway  street  with  one  track  running 
east  and  west  about  sixty  or  seventy  feet  south  of  the  south 
track  of  said  Wabash  Railroad  Company ;  that  between  the 
tracks  of  the  two  railroad  companies,  and  on  the  east  side 
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of  Broadway  street,  was  a  small  park,  and  immediately  ^^^ 
of  the  park  a  joint  passenger  station  of  such  railroads  ^^* 
situated ;    that  near  the  east  side  of  Broadway  street:-,    ^^ 
immediately  north  of  appellant's  track  was  a  small  la-O^se, 
occupied  by  a  flagman  in  the  employ  of  appellant;  tb^'*^  ^ 
tween  the  tracks  of  said  two  railroad  companies,  aboxx't  150 
feet  west  of  the  west  side  of  Broadway  street,  was  located 
appellant's  freight  station,  and  west  and  south  thereof  ^^ 
appellant's  freight  yard,  and  beginning  about  tweaty-^^^ 
feet  west  of  the  west  line  of  Broadway  street  a  numl>^^  ^^ 
tracks  lead  off  from  appellant's  track  which  crosses  ^^T^cwd- 
way  street  to  various  places  in  appellant's  freight  yard  5     *"*^ 
on  said  date  a  freight-train,  destined  for  points  north  ox  the 
city  of  Peru,  was  made  up  in  appellant's  said  freights  y^^* 
to  which  was  attached  two  locomotives  in  the  form  of  "^  .. 
is  commonly  known  as  a  "double  header,"  and  to  rea*^^^ 
destination  it  was  necessary  for  said  freight-train  to  C^0 
said  Broadway  street  at  the  point  where  the  accideof  q^ 
curred;    that  said  freightrtrain  in  starting  on  its  jour^e 
came  within  fifteen  or  twenty  feet  of  the  west  side  of  said 
Broadway  street  on  appellant's  track  and  stopped,  where  it 
remained  until  the  engineer  on  the  leading  engine  received 
the  signal  from  the  conductor  of  said  train  to  start;   that 
the  stop  was  made  for  the  purpose  of  repairing  a  defect  in 
the  air-brake  attachment  on  said  train,  and,  when  this  repair 
was  made,  the  conductor,  who  at  that  time  was  near  the  rear 
end  of  the  train,  signaled  the  engineer  to  start  the  train  for 
its  destination ;  that  it  was  the  duty  of  the  engineer  on  the 
first  or  leading  engine  to  receive  and  obey  the  signals  of  the 
conductor  witli  reference  to  the  starting  of  the  train ;   that 
the  engineer  on  the  leading  locomotive  was  in  his  proper 
plac^  leaning  out  of  the  window  on  the  south  side  of  the 
cab,  looking  west  to  get  the  signal  from  the  conductor  to 
start;  that,  on  receiving  the  signal  to  start  the  train,  it  was 
the  duty  of  the  engineer  of  the  leading  locomotive  to  sowid 
the  whistle  twice  in  succession,  which  meant  "Off  brakes," 
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which  was  the  proper  and  only  notice,  in  the  practical  opera- 
tion of  freight-trains,  to  be  given  to  the  employes  engaged  in 
the  management  and  handling  of  the  train,  and  was  neces- 
sary to  be  given  for  the  safety  of  those  so  employed ;  that, 
in  the  proper  handling  of  said  train,  and  in  obeying  the 
orders  of  the  conductor,  it  was  necessary  for  the  engineer  to 
sound  the  whistle  before  looking  toward  said  Broadway 
street  crossing;  that  on  said  date,  between  1  o'clock  and 
2  o'clock  in  the  afternoon,  while  appellee  was  on  his  way  to 
said  city,  in  a  sled  drawn  by  a  three-year-old  horse,  and  on 
said  Broadway  street,  and  while  said  train  and  locomotives 
were  standing  as  aforesaid,  he  stopped  at  a  point  just  north 
of  the  tracks  of  the  Wabash  Railroad  Company  and  north 
of  appellant's  track,  which  crossed  said  street^  and  there 
remained  until  signaled  by  appellant's  flagman  to  proceed 
across  said  tracks ;  that,  upon  receiving  the  signal  from  said 
flagman,  appellee  started  across  said  tracks  along  the  east 
side  of  Broadway  street^  and  when  near  or  on  the  track  of 
api>ellanty  and  without  any  warning  or  anything  to  indicate 
to  him  that  appellant's  engineer  would  sound  the  whistle, 
hefore  he  could  get  across  said  track,  appellant's  engineer  on 
the  leading  engine,  in  response  to  the  signal  of  the  conductor, 
gave  the  signal  "Off  brakes,"  by  sounding  the  whistle  on  the 
locomotive  twice  in  succession,  which  frightened  appellee's 
horse;  that  the  width  of  Broadway  street  at  tlie  point 
crossed  by  appellant's  tracks  was  seventy  feet,  and,  at  the 
time  the  whistle  was  sounded,  appellee  was  about  ninety  feet 
east  of  said  first  locomotive;  that  said  engineer  on  said- 
locomotive  at  the  time  of  sounding  said  whistle  had  no 
knowledge  that  appellee  was  crossing  or  desired  to  cross  said 
tracks,  but  had  he  looked  ho  could  have  seen  appellee  at  the 
time  the  whistle  was  sounded ;  that  appellee  at  said  time  was 
the  only  traveler  crossing  said  tracks;  that  the  flagman  at 
the  time  of  giving  the  signal  to  appellee  to  cross  the  tracks, 
had  no  knowledge  that  the  engineer  would  give  the  signal 
^*Off  brakes,"  and  he  had  no  knowledge  when  such  freight- 
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train  would  move,  nor  wa»  it  his  duty  to  give  signals  \o  llio 
engineer  of  such  freight-train  with  respect  to  the  starting  or 
stopping  of  the  train,  nor  did  the  engineer  have  any  kno^- 
edge  that  the  flagman  had  signaled  appellee  to  cross  its 
tracks ;  that  appellee  had  crossed  the  same  tracks  with  the 
same  horse  at  least  a  dozen  times  during  the  winter  of  1901 
and  1902,  and  was  acquainted  with  the  situation  and  loca- 
tion of  the  various  tracks  crossing  Broadway  street  at  the 
point  where  the  injury  occurred,  and  knew  that  trains  fre- 
quently ran  over  said  tracks ;  that  appellee's  horse  was  gen- 
tle, and  had  heard  the  whistle  of  locomotives  prior  to  the  day 
the  injury  occurred ;  that  said  leading  locomotive  could  be 
seen  200  feet  north  of  where  it  stood,  and  appellee,  at  the 
time  of  starting  across  the  tracks,  knew  that  appellant's 
locomotive  was  standing  on  its  track  near  said  Broadway 
street^  and  that,  under  all  the  circumstances,  the  signal  given 
to  appellee  to  cross  the  tracks  at  the  time  appeared  to  the 
flagman  to  be  proper,  and  the  engineer  was  in  the  usual  dis- 
charge of  his  duties  when  he  started  the  train  and  sounded 
said  signal  with  the  whistle.  The  whistling  of  the  signal 
"Off  brakes"  was  the  only  time  the  whistle  was  sounded  at 
that  time  and  place. 

1.  In  passing  upon  the  point  now  before  us,  we  are  not 
unmindful  of  the  well-settled  principle  of  law,  that  the 
general  verdict  covers  all  the  issues  in  the  case,  and  can  not 
be  overthrown  by  the  answers  to  interrogatories,  unless,  as 
stated  in  Chicago,  etc.,  R.  Co.  v.  Leachmmi  ^(1903),  161 
Ind.  512,  "after  being  reenforced  by  the  assumed  proof  of 
all  favorable  facts  provable  under  the  issues,  and  all  natural 
inferences  arising  from  such  facts,  in  its  relation  to  such 
special  findings,  [it]  is  so  incompatible  and  contradictory  on 
some  material  point  that  both  can  not  possibly  be  tnic" 
Chicago,  etc.,  R.  Co.  v.  Stephenson  (1904),  33  Ind.  App. 
95. 

Every  reasonable  presumption  must  be  indulged  in  favor 
of  the  general  verdict,  which  is  supposed  to  embody  the 
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jury's  deductions  and  conclusions  from  all  the  facts  pre- 
sumably proved  in  the  cause;  yet  these  presumptions  must 
be  confined  to,  and  the  jury's  range  of  facts  supporting  such 
verdict  must  be  found  within,  the  facts  properly  provable 
under  the  issues.  One  of  the  modes  of  testing  the  correct- 
ness of  the  general  verdict  is  by  the  facts  shown  by  answers 
to  interrogatories.  Therefore,  if,  when  applying  the  facts 
so  found  by  the  jury  to  the  facts  which  might  have  been 
proved  under  the  issues,  it  clearly  appears  that  the  general 
verdict  is  based  upon  some  other  hypothesis  or  upon  facts 
not  within  the  issues,  or  the  facts  as  shown  by  such  answers 
are  inconsistent  and  contradictory  of  a  material  fact  which 
must  have  been  found  to  support  the  general  verdict,  in 
either  case  such  verdict  must  yield,  and  the  answers  to  the 
interrogatories  control.  Chicago,  etc.,  R.  Co.  v.  Leachmdn, 
supra;  Cleveland,  etc.,  R.  Co.  v.  Heine  (1902),  28  Ind. 
App.  163;  Bedford  Quarries  Co.  v.  Thomas  (1902),  29 
Ind.  App.  85. 

In  the  case  at  bar  the  gist  of  appellee's  action  as  charged 
in  his  complaint,  relative  to  the  negligent  acts  of  appellant 
causing  the  injury,  may  be  stated  in  a  quotation  from  the 
complaint  as  follows:  "That  after  plaintiff  had  stopped, 
*  *  *  said  defendant  carelessly  and  negligently,  by  his 
said  flagman,  beckoned  to  said  plaintiff  and  notified  him 
and  directed  him  to  drive  on  across  said  crossing  in  front 
of  said  engine;  that  plaintiff  then  and  there,  after  being 
directed  so  to  do,  drove  on  toward  said  crossing ;  that,  just 
as  plaintiff's  said  horse  was  crossing  said  track  of  said  de- 
fendant in  front  of  said  locomotive,  said  defendant  care- 
lessly, negligently  and  intentionally  blew  and  sounded  twice, 
loud  and  shrill,  the  whistle  on  said  locomotive,  and  thereby 
caused  plaintiff's  horse  to  scare  and  take  fright,  and  scared 
and  frightened  said  horse,  and  caused  him  to  run  away  and 
throw  plaintiff  out  of  his  sled  upon  the  ground,"  etc.,  de- 
scribing plaintiff's  injuries. 

2.     It  has  been  held  by  our  Supreme  Court  and  by  this 
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Court  that  a  complaint  characterizing  an  act  as  having  been 
carelessly  and  negligently  done  is  sufficient  to  withstand  a 
demurrer,  and  that,  under  such  averments,  the  facts  con- 
stituting the  n^ligence  may  be  given  in  evidence.  Under 
these  decisions  the  complaint  in  the  case  at  bar  is  sufficient 
to  withstand  a  demurrer  for  want  of  facts.  Cleveland,  etc., 
R.  Co,  V.  Berry  (1899),  152  Ind.  607,  46  L.  E.  A.  33; 
Rodgers  v.  Baltimore,  etc.,  R.  Co.  (1898),  150  Ind.  397; 
Anderson  v.  Scholey  (1888),  114  Ind.  553 ;  LouisviUe,  etc, 
R.  Co.  V.  Jmes  (1886),  108  Ind.  651;  Van  Camp,  etc.. 
Iron  Co.  V.  O'Brien  (1902),  28  Ind.  App.  152;  Z)u#y  v. 
dleason  (1901),  26  Ind.  App.  180. 

3.  Without  repeating  all  the  facts  that  are  specially 
found  by  the  jury,  it  appears  that  a  freight-train  belonging 
to  appellant  was,  at  the  time  of  the  accident^  standing  upon 
appellant's  premises,  and  west  of  the  street  along  which 
appellee  was  traveling;  that  to  this  train  of  freight-ears 
were  attached  two  live  locomotives  headed  to  the  east,  and 
each  manned  by  an  engineer  and  fireman.  The  persons 
in  charge  of  the  train  were  engaged  in  putting  it  in  con- 
dition to  move.  Appellee  was  driving  a  gentle  horse,  and 
was  acquainted  with  the  crossing  and  the  conditions  then 
and  there  existing,  and  was  bound  to  know  that  it  was  a 
place  of  danger ;  that  the  tracks  could  be  crossed  at  a  dis- 
tance of  ninety  feet  from  the  leading  locomotive.  Under 
these  conditions,  which  were  as  open  and  visible  to  the 
appellee  as  to  the  flagman,  the  flagman  beckoned  appellee 
to  proceed  across  the  tracks.  This  act  upon  the  part  of 
the  flagman  was  an  assurance,  upon  which  appellee  had  a 
right  to  rely,  that  he  would  incur  no  danger  from  approach- 
ing trains,  and,  in  our  opinion,  it  is  the  limit  of  the  constnie- 
tion  to  be  placed  upon  the  acts  of  the  flagman.  The  jurv 
specially  find  that  when  appellee  was  near  or  on  appellant's 
track  the  whistle  on  the  front  locomotive  was,  by  its  engi- 
neer, twice  sounded  for  the  purpose  of  giving  notice  that 
the  train  was  about  to  start,  and  that  such  sounding  was 
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necessary  for  the  safety  of  those  engaged  in  the  manage- 
ment and  handling  of  such  train.  True,  the  jury  find  by 
their  general  verdict  that  the  whistling  was  negligently  loud 
and  shrill,  but  when  they  specially  find  the  purpose  of  the 
whistling  to  be  a  warning  for  the  safety  of  those  employes 
about  the  train,  and  the  only  notice  to  be  given  to  such  em- 
ployes of  the  intention  to  start  the  train,  it  seems  to  us  that 
anything  short  of  a  decisive  and  distinct  sounding  of  the 
whistle,  which  might  be  characterized  as  loud  and  shrill, 
would  be  a  dereliction  of  duty  on  the  part  of  the  engineer 
toward  those  so  employed,  amounting  to  but  little  less  than 
criminal  negligence,  when  considered  in  connection  with  the 
fact  that  the  business  of  handling  trains,  at  best,  and  with 
all  the  safeguards  which  may  be  thrown  around  those  thus 
employed,  is  exceedingly  hazardous. 

The  facts  as  specially  found  by  the  jury  clearly  show 
that  appellant's  employes  and  servants  did  not  do  any  need- 
less or  unnecessary  act  while  in  the  performance  of  their 
duty  and  work  about  which  they  were  then  and  there  en- 
gaged, but  that  which  was  done  was  performed  in  the  com- 
mon and  usual  way  of  conducting  such  business.  Appel- 
lant had  the  right  to  conduct  its  business  and  handle  its 
train  at  that  point  in  the  usual  and  ordinary  way,  and,  from 
the  facts  and  circumstances  as  then  appearing,  it  was  not 
bound  to  wait  until  the  crossing  was  clear  before  giving 
notice  of  its  intention  to  start  its  train.  Appellant's  train 
was  at  a  place  where  it  had  a  right  to  be,  and  any  noise 
necessary  in  the  proper  handling  of  such  train,  although 
such  noise  be  the  sounding  of  the  whistle,  and  at  a  place 
of  danger,  and  where  horses  were  likely  to  be  frightened 
thereby,  under  the  circumstances  here  appearing,  was  not 
actionable  negligence.  Lake  Shore,  etc.,  R.  Co.  v.  Butts 
(1902),  28  Ind.  App.  289. 

When  appellee  started  across  appellant's  tracks  in  front 
of  its  engine,  under  the  facts  as  specially  found  by  the 
Vol-.  35—36 
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jury,  he  incurred  the  risk  of  his  horse's  frightening  at  the 
noises  which  might  he  made  in  the  ordinary  handling  of 
such  train,  as  well  as  the  cpnsequencee.  Louisville,  etc.,  B. 
Co.  V.  Schmidt  (1893),  134  Ind.  16.  In  the  case 
last  cited  the  court  said :  "They  [the  railroads]  have  'nec- 
essarily the  right  to  make  all  reasonable  and  usual  noise 
incident  thereto,  whether  occasioned  by  the  escape  of  steam, 
rattling  of  cars,  or  other  causes,'  and  we  may  add  that 
persons  whose  duties  call  them  near  a  railway  must  be  pre- 
sumed to  know  of  this  right  and  to  act,  for  their  own  safety, 
with  reference  to  such  right"  Therefore,  in  this  particular 
case  the  facts  found  in  the  answers  to  interrogatories  and 
the  general  verdict  are  in  irreconcilable  conflict,  and  the 
special  findings  must  control.  Because  of  this  conflict  the 
judgment  of  the  lower  court  must  be  reversed. . 

Judgment  reversed,  with  instructions  to  the  trial  court' 
to  render  judgment  in  appellant's  favor  on  the  answers  to 
the  interrogatories. 


City  National  Bank  v.  Goshen  Woolen 
Mills  Company  et  al. 

[No.  3 JOT.     Filed  December  8,  1903.     On  Transfer  to  Supreme  Gonrt, 
decided  June  30,  1904.] 

1.  CoRPOBATiONS. —  tntolvency, —  DirectorM. —  Resignation  to  Remve 
Preference. — A  director  who  resis^ns  in  order  to  be  preferred  in  a  defd 
of  assignment  on  insolvency,  will  nevertheless  be  counted  as  a 
director,     p.  566. 

2.  Saice.  —  Insolvency.  —  Assignment.  —  Preferences, —  A  corporation 
may  make  an  assignment  in  insolvency  the  same  as  a  natural  person 
and  may  prefer  its  hona  fide  creditors,    p.  568. 

3.  Samk. — Insolvency, — **Tmst  Fund^*  Theory. — ^An  insolvent  corpo- 
ration has  the  same  right  in  respect  to  its  property  that  an  insolvent 
person  has,  and  its  assets  do  not  constitute  a  "trust  fund"  for  the  pay- 
ment of  debts,    p.  570. 

4.  Sauk. — Directors. — Trust, — The  directors  of  a  corporation  occupy 
a  position  of  trust,  for  the  stockholders,  while  solvent,  and  for  the 
creditors,  pro  rata  or  preferentially,  when  insolvent,    p.  571. 
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5.  Corporations. — Insolvency. — Directors. — Personal  Advantage. — Di- 
rectors have  no  right  to  deal  with  the  assets  of  an  insolvent  cor- 
poration to  their  andne  personal  advantage,  and  sach  transactions 
may  be  set  aside,    p.  573. 

8.  Same. — Insolvency. — Assets, — Fraudulent  Use  of  hy  Directors. — 
Who  May  Complain, — ^The  creditors  have  the  right  to  have  the  assets 
of  an  insolvent  corporation  applied  to  the  payment  of  the  debts 
thereof,  and  may  impeach  the  fraudulent  acts  of  the  directors  in 
resi>ect  to  such  assets,    p.  574. 

7.  Saicel —  Insolvency. —  Directors. —  Creditors, — Preference. — ^The  di- 
rectors, who  are  also  creditors,  of  an  insolvent  private  corporation 
have  no  right  to  prefer  themselves  in  a  deed  of  assignment  of  such 
corporation  after  insolvency,  when  their  votes  are  necessary  to  make 
such  preference,    p.  575. 

S.  Appeai.  and  Error.  —  Erroneous  Ruling  Precedent,  —  Appellate 
Court. — Transfer. — Where  a  ruling  precedent  is  deemed  erroneous, 
the  cause,  with  the  reasons  that  such  precedent  is  considered  errone- 
ous, will  be  transferred  by  the  Appellate  Court  to  the  Supreme  Court. 
p.  589. 

From  St  Joseph  Circuit  Court;  Lucius  Hubhard,  Judge. 

Action  by  the  City  National  Bank  of  Goshen  against  the 
Qoshen  Woolen  Mills  Company  and  others.  From  a  judg- 
ment for  certain  defendants^  plaintiff  appeals.  Transferred 
to  Supreme  Court  under  subdivision  one,  §1337]  Burns 
1901,  Acts  1901,  p.  565,  §10.  (On  transfer  to  Supreme 
Court,  see  163  Ind.  214.)  Cause  trwnsf erred  to  Supreme 
Court. 

A.  L.  Brick,  C.  W.  Miller  and  /.  8.  Drake,  ior  appellant. 
J.  M.  Van  Fleet  and  V.  W.  Van  Fleet,  for  appellees. 

Robinson,  J. — The  court  stated  the  facts  as  follows: 
On  the  7th  day  of  January,  1896,  the  Goshen  Woolen  Mills 
Company,  a  corporation,  executed  to  appellant  its  promis- 
sory note,  payable  on  or  before  January  12,  1897,  which 
note  was  indorsed  by  Edmund  R.  Kerstetter  and  James  L. 
Kerstetter.  There  is  due  on  the  note  in  principal,  inter- 
est and  attorneys'  fees  $5,325.24.  At  the  time  of  the 
maturity  of  the  note  the  Groshen  Woolen  Mills  Company  was 
insolvent,  and  was  on  January  5, 1897,  and  for  months  prior 
thereto  and  ever  since  has  been,  insolvent.     At  the  time 
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of  the  maturity  of  the  note  the  appellee  company  had  $23,- 
000  indebtedness,  past  due  and  unpaid,  and  which  it  was 
unable  to  pay,  and  $13,000  assets.     On  the  9th  day  of  Janu- 
ary, 1897,  appellees  Edmund  R.  Kerstetter,  James  L.  Ker- 
stetter,  Alice  M.  Kerstetter,  Susan  E,  Kerstetter  and  Ed- 
ward Schilling  were  the  directors  of  the  Goshen  Woolen 
Mills  Company,  and  on  that  day  Susan  E.  Kerstetter  re- 
signed as  a  director,  in  order  that  she  might  be  preferred 
as  a  creditor  of  the  company,  and  at  the  same  time  she 
assigned  all  her  stock  in  the  company  to  Alice  M.  Ker- 
stetter, in  consideration  that  such  assignee  would  pay  to 
her  just  what  Alice  might  realize  out  of  the  stock.     Prior 
to   the   resignation   of   Susan    E.    Kerstetter,    and   while 
she  was  still  a  director,  it  was  agreed  by  the  board  of  di- 
rectors that  she  should  have  a  preference,  and  on  the  same 
day  the  deed  of  trust  was  executed  with  the  active  pro- 
curement of  James  L.  Kerstetter,  Edmund  R.  Kerstetter 
and  Edward  Schilling,  Alice  M.   Kerstetter,  the  fourth 
director,  being  then  sick  and  not  acting.    The  deed  of  trust 
conveys  to  a  trustee  named  all  the  property  of  the  woolen 
mills  company,  and  directs  the  sale  of  the  property  by  the 
trustee,  and  the  application  of  the  proceeds  in  the  following 
manner:    (1)  Payment  of  taxes,  assessments  and  expenses 
of  the  trust;  (2)  for  work  and  labor;  (3)  the  unliquidated 
debt  of  Van  Fleet  &  Van  Fleet,  attorneys;  (4)  a  note  of 
$3,500,  payable  to  Susan  E.  Kerstetter;  (5)  notes  of  $1,400 
and  $1,434.38  to  the  Elkhart  National  Bank;  (6)  a  note  to 
Alexander  Gordon  for  $1,434.^8,  to  the  State  Bank  of 
White  Pigeon,  Michigan,  a  note  for  $1,147.50,  a  note  to  the 
First  National  Bank  of  Hillsdale,  Michigan,  for  $1,606.50, 
a  note  to  the  First  National  Bank  of  Quincy,  Michigan, 
$2,868.75,  a  note  to  the  Salem  Bank  of  Goshen,  Indiana, 
for  $673.75,  and  a  note  to  A.  M.  Lewis  &  Co.  for  $1,500; 
(7)  any  funds  remaining  to  be  paid  to  the  grantor;  (8) 
right  to  appoint  a  new  trustee  reserved  to  the  grantor.    The 
court  further  found  that  it  was  the  intention  of  the  woolen 
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mills  company  and  of  the  board  of  directors  in  the  execu- 
tion and  delivery  of  the  deed  tx)  secure  to  the  directors 
James  Kerstetter  and  Edward  Schilling  whatever  amount 
might  be  due  them  for  work  and  labor,  also  to  secure  the 
firm  of  attorneys  named  for  the  preparation  of  the  trust 
deed,  the  claims  of  Susan  E.  Kerstetter  and  the  Elkhart 
National  Bank  and  the  other  parties  and  banks  above 
named ;  that  James  L.  Kerstetter  was  bound  as  an  indorser 
on  the  notes  held  by  the  Elkhart  National  Bank,  and  James 
L.  Kerstetter  and  Edmund  E.  Kerstetter  were  bound  as 
indorsers  on  the  other  obligations  held  by  the  persons  and 
banks  named  in  the  trust  deed ;  that  at  that  time  Edmund 
R.  Kerstetter  was  the  president  and  James  L.  Kerstetter 
was  the  secretary,  treasurer  and  general  manager  of  the 
woolen  mills  company,  and  at  that  time  Edmund  E.  Ker- 
stetter was  the  owner  of  $33,000  of  the  capital  stock  of 
the  Elkhart  National  Bank,  and  was  the  cashier  and  man- 
ager of  the  bank,  whose  entire  capital  stock  was  $50,000 ; 
that  James  L.  Kerstetter  was  the  husband  of  Susan  E. 
Kerstetter ;  that  Edmund  E.  Kerstetter  was  the  husband  of 
Alice  M.  Kerstetter;  that  Edward  Schilling  was  the  sales- 
man for  the  company,  and  the  trustee  named  was  a  clerk  in 
the  Elkhart  National  Bank;  it  is  further  found  that  it 
was  intended  that  appellant  and  other  unsecured  creditors, 
not  mentioned  in  the  deed  of  trust,  should  take  no  part  of 
the  assets  of  the  corporation,  and  should  be  entirely  unable 
to  collect  their  debts  or  any  part  thereof;  that  it  was  the 
expectation  of  the  directors  that  the  trustee  would  leave  the 
actual  possession,  control  and  management  of  the  company 
in  their  hands,  and  would  act  as  trustee  nominally,  and  that 
the  trustee  would  compensate  the  directors  for  their  services 
in  the  care  and  management  of  the  property  as  a  part  of 
the  expenses  of  the  trust;  that  at  the  time  of  the  execution 
of  the  deed  the  woolen  mills  company  had  debts,  outsiVle 
of  the  ones  named  therein,  to  the  amount  of  $7,000,  includ- 
ing appellant's  claim ;  that  all  the  property  of  the  company 
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was  continued  in  the  possession  and  control  of  James  L 
Kerstetter,  who  continued  to  handle  the  business    of  the 
company  as  he  had  handled  it  before  the  execution    of  the 
deed;,  that  the  mill  was  idle  when  the  deed  was     made, 
and  had  been  idle  for  several  months,  and  had  beeaa  q)e^ 
ated  only  a  small  portion  of  the  time  since  May,     1893; 
that  Schilling  was  employed  by  James  L.  Kerstetter  \o^ 
assist  him  in  managing  the  property,  and  that  Kerstetter 
and  Schilling  were  paid  for  their  services;  that  Edmund 
E.  Kerst&tter,  James  L.  Kerstetter,  Edward  SchiUiiig  and 
the  trustee  were  at  the  time  of  the  execution  of  the  trust 
deed,  and  ever  since  have  been,  insolvent^  and  that  the 
directors  of  the  woolen  mills  company,  at  the  tim&  of  tte 
execution  of  the  trust  deed,  knew  that  the  woolen  mills  com- 
pany was  insolvent,  and  had  known  of  such  insolvency  for 
at  least  one  year  prior  thereto;  that  James  L.  Kerstetter 
and  Edward  Schilling,  under  the  employment  of  the  trustee, 
were  at  the  time  of  the  commencement  of  this  action  con- 
verting the  property  of  the  company  into  cash  to  pay  their 
claims;  that  further  to  prevent  appellant  and  other  unse- 
cured creditors  from  collecting  their  claims  the   woolen 
mills  company  confessed  a  judgment  for  $3,686.10  in  favor 
of  Susan  E.  Kerstetter,  and  a  judgment  for  $2,924.76  in 
favor  of  the  Elkhart  National  Bank ;  that  the  debts  due  to 
Susan  E.  Kerstetter  and  the  Elkhart  National  Bank  and 
the  other  creditors  named  in  the  trust  -deed  are  hona  fide 
debts  of  the  Goshen  Woolen  Mills  Company. 

As  conclusions  of  law,  the  court  stated :  (1)  That  appel- 
lant was  entitled  to  a  judgment  for  $5,325.24  against  the 
woolen  mills  company  and  Edmund  R.  Kerstetter  and 
James  L.  Kerstetter;  (2)  that  as  to  the  other  appellees, 
appellant  take  nothing. 

1.  It  is  insisted  that  the  facts  found  show  active  and 
constructive  fraud.  The  question  presented  upon  the  second 
conclusion  of  law  is  the  right  of  the  directors  of  an  insol* 
vent  corporation  to  prefer  themselves  as  creditors  in  a  case 
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where  the  votes  of  the  directors  preferred  are  necessary  to 
make  the  preference.  Of  the  five  directors,  one — Susan  E. 
Kerstetter — ^resigned  on  the  day  the  trust  deed  was  made, 
after  it  had  heen  agreed  on  the  same  day  that  she  should 
resign  and  have  a  preference.  But  by  this  act  she  could 
not  escape  being  counted  an  officer.  Mallory  v.  Eirkpatrick 
(1895),  54  N.  J.  Eq.  50,  33  AtL  205.  Of  the  four  remain- 
ing directors,  one  took  no  part  in  the  action.  Of  the  three 
directors  who  authorized  the  execution  of  the  deed  of  trust, 
two  were  directly  preferred,  and  one  of  these  and  the  third 
director  were  indorsers  on  notes  of  the  preferred  debts. 
Savage  v.  Miller  (1898),  56  N.  J.  Eq.  432,  36  Atl.  578,  39 
Atl.  665.  The  vote  of  each  of  the  three  directors  who  did 
act  was  necessary  to  authorize  the  execution  of  the  deed. 

The  question  presented  is  not  the  right  of  a  solvent  cor- 
poration, continuing  business,  to  execute  a  valid  security 
to  a  director  or  officer;  nor  the  right  of  a  director  or  officer, 
holding  a  security  executed  while  the  corporation  was  sol- 
vent^ to  enforce  such  security  after  insolvency ;  nor  the  valid- 
ity of  a  security  given  a  director  or  officer  in  case  of  threat- 
ened insolvency,  but  given  in  consummation  of  a  promise 
made  to  obtain  means  to  continue  business  in  a  just  and 
reasonable  belief  that  the  business  may  be  thus  continued ; 
nor  the  right  of  an  insolvent  corporation  to  prefer  one  or 
more  of  its  officers  by  a  vote  of  its  directors  sufficient  with- 
out counting  the  votes  of  those  preferred.  But  the  question 
here  presented  is  whether  a  majority  or  all  of  the  directors 
of  an  insolvent  corporation  may  prefer  each  one  of  them- 
selves to  the  exclusion  of  its  other  creditors.  Not  only 
were  two  of  the  directors  acting  directly  preferred,  but  one 
of  these  and  the  third  director  were  indorsers  on  most  of 
the  obligations  preferred.  A  preference  where  the  directors 
are  indorsers  for  the  insolvent  corporation  and  a  preference 
where  the  insolvent  corporation  is  indebted  to  its  directors 
differ  only  in  that  in  the  one  case  the  directors  are  indirectly 
preferring  themselves,  and  in  the  other  they  are  directly 
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doing  SO.  Not  only  was  one  of  the  directors  preferred  an 
indorser  on  many  of  the  preferred  obligations,  but  a  pref- 
erence was  given  a  bank,  niore  than  three-fifths  of  the  stock 
of  which  was  owned  by  this  director. 

2.  .  The  finding  shows  that  the  claims  mentioned  in  the 
trust  deed  were  bona  fide  debts  of  the  corporation.  It  is  held 
that  an  insolvent  corporation  may  prefer  its  bond  fide  cred- 
itors in  like  manner  as  a  natural  person,  and  the  fact  that 
such  preference  may  inure  to  the  benefit  of  directors  or  offi- 
cers of  the  corporation  does  not  make  it  invalid.  Levering 
V.  Bimel  (1897),  146  Ind.  545;  Henderson  v.  Indiana 
Trust  Co.  (1896),  143  Ind.  561;  Clapp  v.  Allen  (1898), 
20  Ind.  App.  263;  Smith  v.  Wells  Mfg.  Co.  (1897),  148 
Ind.  333;  NatJitm  v.  Lee  (1899),  152  Ind.  232,  43  L.  R 
A.  820.  But  these  cases  are  not  authority  for  the  statement 
that  the  directors  of  an  insolvent  corporation  may  prefer 
themselves,  or  that  they  may  prefer  a  debt  upon  which  a 
majority  or  all  of  the  directors  are  indorsers. 

In  Henderson  v.  Indiana  Trust  Co.,  supra,  it  does  not 
appear  from  the  opinion  that  the  five  directors  who  indorsed 
the  paper  were  all  or  a  majority  of  the  directors,  and  in 
the  opinion  it  is  said :  "Whether  an  insolvent  corporation 
may  prefer  a  creditor  who  is  a  director  or  stockholder,  we 
need  not  and  do  not  decide."  The  scope  of  the  decision  is 
thus  stated:  "It  should  be  remembered  that  the  debt  to 
appellant  was  a  bona  fide  one;  that  he  was  not  a  stockholder 
or  director,  but  a  stranger  to  the  corporation ;  that  when  the 
accounts  were  delivered  to  and  accepted  by  appellant^  the 
corporation  was  a  going  concern ;  that  he  had  no  notice  or 
knowledge  that  the  corporation  was  insolvent,  or  that  the 
accounts  were  transferred  and  assigned  to  him  for  the  pur- 
pose of  protecting  the  indorsees,  or  with  the  fraudulent 
intent  to  cheat,  hinder,  and  delay  the  other  creditors  of  the 
corporation,  if  there  was  any  such  intent." 

In  Levering  v.  Bimel,  supra,  it  is  said:  "Neither  of 
the  appellants  in  this  appeal  was  a  stockholder  or  an  officer 
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of  the  corporation,  but  a  stranger  thereto,  hence  the  ques- 
tion of  a  preference  by  an  insolvent  corporation  to  its  own 
officers  for  debts  held  by  them  against  such  concern  is  not 
directly  involved,  and  consequently  the  reasoning  and  hold- 
ing herein  must  be  limited  to  the  fact  in  this  respect,  that 
the  directors  in  question  were  but  sureties  upon  the  claims 
preferred.  It  is  also  insisted  by  the  appellees  that  the  fact 
that  the  preferences  in  the  case  at  bar  were  authorized  by 
the  votes  of  the  two  directors  who  were  the  sureties  upon 
the  notes  of  the  preferred  creditors  rendered  the  mortgage 
illegal.  But  the  execution  of  the  mortgages,  as  it  appears, 
was  authorized  by  the  unanimous  vote  of  the  five  directors, 
being  the  entire  directory.  Consequently,  a  majority  of  the 
directors,  constituting  a  quorum,  by  their  votes  authorized 
the  preference,  independent  of  the  votes  of  the  two  who  were 
the  sureties,  therefore,  the  principle  asserted  in  the  case  of 
Buell  V.  Buckingham  &  Co.  [1864],  16  Iowa  284,  would 
apply.  It  was  held  in  that  case  that  a  preference  made  by 
an  insolvent  corporation  to  its  president,  by  a  vote  of  its 
directors,  sufficient  without  counting  the  vote  of  the  former, 
was  valid." 

Neither  in  Smith  v.  Wells  Mfg.  Co.,  supra,,  nor  Nathan 
V.  Lee,  supra,  was  the  question  of  the  right  of  an  insolvent 
corporation  to  prefer  a  creditor  who  was  a  director  or  officer 
of  the  company,  or  its  right  to  prefer  a  debt  upon  which  di- 
rectors were  sureties,  considered. 

In  the  above  cases  the  question  here  presented  was  either 
not  considered  or  expressly  not  decided.  But  since  the 
above  cases  were  decided  it  has  been  held  in  Nappanee  Canr 
ning  Co.  v.  Reid,  Murdoch  &  Co.  (1903),  159  Ind.  614, 
69  L.  R.  A.  199,  that  directors  of  an  insolvent  corporation 
may  prefer  themselves,  although  all  of  them  are  director 
creditors.  When  it  is  said  that  an  insolvent  corporation  may 
prefer  its  creditors  as  an  individual  may,  and  that  a  ma- 
jority of  a  board  of  directors  not  interested  may  prefer  one 
or  a  KiinQrity  of  the  director?  indirectly  as  surety  or  sure- 
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ties  of  the  corporate  debt,  it  seems  that  the  doctrine  is 
carried  to  its  utmost  limit.  Any  holding  beyond  this  we 
believe  to  be  opposed  to  the  better  reasoning  and  contrary 
to  the  great  weight  of  modem  authority. 

3.  It  is  conceded  that  this  State  has  not  adopted  the  so- 
called  "trust-fund"  theory  respecting  the  asseta  of  insolvrait 
corporations*  First  Nat,  Bank  v.  Dovetail,  etc.,  Co.  (1896), 
143  Ind.  550,  62  Ahl  St  435;  Nathan  v.  Lee,  sapra; 
Henderson  v.  Indiana  Trust  Co.,  supra;  Levering  v.  Bimel, 
supra.  See,  also,  Sanford,  etc..  Tool  Co.  y.  Howe,  Brown 
&  Co.  (1895),  167  U.  S.  312,  15  Sup.  Ct  621,  39  L.  Ed. 
713 ;  Hollins  v.  Brierfield  Coal,  etc.,  Co.  (1893),  150  TJ.  S. 
371, 14  Sup.  Ct.  127,  37  L.  Ed.  1113  4  Smiih,  etc..  Purifier 
Co.  V.  McOroarty  (1890),  136  U.  S.  237, 10  Sup.  Ct*  1017, 
34  L.  Ed.  346;  Fogg  v.  Blair  (1890),  133  U.  S.  534,  11 
Sup.  Ct.  476,  33  L.  Ed.  721 ;  Richardson  v.  Oreen  (1890), 
133  U.  S.  30,  10  Sup.  Ct  280,  33  L.  Ed.  516;  Peters  v. 
Bain  (1890),  133  U.  S.  670,  10  Sup.  Ct  354,  33  L.  Ed. 
696;  Brown  v.  Grand  Rapids,  etc..  Furniture  Co.  (1893), 
58  Fed.  286,  7  C.  C.  A.  225,  22  L.  R  A.  817;  Conover  v. 
Hull  (1895),  10  Wash.  673,  39  Pac  166,  45  Am.  St  810, 
note  p.  826. 

But  it  can  not  be  said  that  the  denial  of  the  right  of  the 
directors  of  an  insolvent  corporation  to  prefer  themselves 
would  be  to  adopt  the  trust-fund  doctrine.  Nor  can  it  be 
said  that  the  theory  that  the  directors  hold  the  corporate 
property  as  trustees  obtains  only  in  courts  that  adhere  to  that 
doctrine.  And  when  it  is  said  that  the  trust-fund  doctrine 
has  been  repudiated  by  most  of  the  states  of  the  Union  it 
must  not  be  understood  that  upon  repudiating  the  doctrine 
the  courts  of  those  states  have  permitted  directors  to  prefer 
themselves  along  with  other  creditors.  In  a  very  laige  ma- 
jority of  the  states  where  that  doctrine  has  been  repudiated 
it  is  only  to  the  extent  of  recognizing  the  right  of  insolvent 
corporations  to  prefer  their  common,  imofficial  creditors  in 
the  same  manner  and  to  the  same  extent  t^at  aii  insolventi 
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individual  may ;  but  theBe  states  quite  as  generally  hold  that 
director  creditors  may  not  be  preferred,  for  the  reason  that 
their  position  as  managing  agents  gives  them  an  unfair 
and  unequal  advantage  over  other  creditors,  and  that  a  court 
of  chancery  can  not  permit  them  to  profit  by  their  superior 
knowledge,  thus  gained,  in  a  race  of  diligence  among  cred- 
itors. So  that  while  a'  few  states  still  adhere  to  the  trust- 
fund  theory,  and  deny  the  right  to  make  any  preference  at 
all,  a  very  large  majority  of  the  states  have  repudiated  the 
doctrine  only  to  the  extent  stated,  and  a  very  small  minority 
of  the  jftates  have  repudiated  the  doctrine  in  ioto,  and  per- 
mit the  directors  to  prefer  themselves  to  the  exclusion  of  all 
other  creditors. 

4.  But  it  is  immaterial  by  what  name  we  designate  the 
position  occupied  by  the  directors  of  a  corporation,  the  fact 
remains  that  it  is.  one  of  trust.  They  are  bound  to  devote 
its  property,  while  in  their  hands,  to  the  objects  for  which 
the  corporation  was  created.  If  they  misappropriate  its 
property,  the  only  persons  to  whom  they  are  answerable  are 
the  stockholders  or  the  creditors^  They  hold  and  administer 
the  corporate  assets,  in  the  first  instance,  for  the  stockhold- 
ers, and  it  is  to  these  assets  alone,  in  the  absence  of  statute, 
that  the  creditor  can  have  recourse  when  the  corporation 
ceases  to  prosecute  its  business  or  becomes  insolvent,  and  it 
is  to  this  property  he  must  look  as  the  only  security  for  the 
fulfilment  of  its  obligation.  "The  directors  are  the  agents 
and  trustees  of  the  corporation  and  its  stockholders,"  said 
the  court  in  Nappanee  Ccmning  Co,  v.  Reid,  Murdoch  &  Co., 
supra.  It  is  quite  true  that  ^  corporation  is  an  entity  and 
existence  separate  from  its  officers  and  stockholders.  But 
an  act  of  insolvency  like  that  in  the  case  at  bar  leaves  this 
separate  entity  without  authority  or  value  for  any  purpose. 
That  the  directors  of  a  private  corporation  are  simply  and 
solely  the  representatives  of  the  stockholders  and  of  the 
corporation  must  be  held  to  apply  to  a  solvent,  going  concern, 
hut  such  a  statement  applied  to  an  insolvent  corporation  is, 
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in  eflFect,  to  say  that  the  directors  are  the  representatives 
of  the  stockholders  and  of  themselves,  because,  if  it  is  denied 
that  the  directors  of  an  insolvent  corporation  owe  any  duty 
to  their  creditors,  and  the  rights  and  duties  of  the  stock- 
holders and  directors  are  taken  out  of  the  corporation, 
there  is  nothing  left  for  anyone  to  represent  It  is  not 
possible  for  the  insolvent  corporation,  as  a  l^al  entity,  to 
enforce  any  rights  or  to  perform  any  duties  aside  from  the 
rights  and  duties  of  its  stockholders  and  directors.  The 
acquiescence  of  the  corporation  and  the  stockholders  in  an 
action  taken  by  the  directors  after  insolvency  can  mean  noth- 
ing more  than  the  acquiescence  of  the  stockholders  in  such 
action. 

It  is  quite  true  that  while  the  corporation  is  a  going 
concern  the  directors  are  the  trustees  primarily  of  the  stock- 
holders, who  are  the  real  parties  in  interest  But  when 
the  corporation  becomes  insolvent^  the  relation  of  these  trus- 
tees- towards  the  assets  has  not  changed.  They  no  longear 
hold  the  assets  in  trust  for  the  stockholders,  as  the  stock- 
holders have  parted  with  all  beneficial  interest  in  the  assets, 
because  the  same  by  force  of  law  is  transferred  to  the  cred- 
itors. But  because  of  the  insolvency  nothing  has  taken  place 
that  has  changed  the  relation  of  the  directors  to  the  remain- 
ing assets.  These  remaining  assets  must  go  to  the  creditors. 
The  directors  must  preserve  the  assets  for  this  express  pur- 
pose, and  are  powerless  to  make  any  other  disposition  of 
them.  These  assets  must  go  to  creditors,  and  to  no  one 
else,  although,  under  the  doctrine  of  prefereiice,  not  neces- 
sarily to  all  creditors,  or  classes  of  creditors,  alike.  As  the 
relation  of  the  directors  to  the  assets  has  not  been  changed 
by  the  insolvency,  they  necessarily  hold  the  assets,  not  for 
themselves,  but  in  trust  for  the  creditors  who  now  have  the 
exclusive  interest;  so  that  it  must  not  be  understood  that 
there  is  no  trust  relation  between  the  directors  and  the  cred- 
itors. They  hold  these  assets  in  trust  for  the  payment  of 
the  debts,  either  pro  rata  or  preferentially,  and  they  can 
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apply  the  assets  to  no  other  purpose.  And  when  it  is  said 
that  the  trust-fund  theory  has  been  repudiated,  nothing  more 
can  be  meant  than  that  the  assets  of  an  insolvent  corporation 
are  not  held  by  the  directors  in  trust  for  creditors  pro  rata. 

5.  Let  it  be  conceded  that  a  corporation  may  prefer  its 
creditors  as  an  individual  may,  it  certainly  should  not  be 
declared  that  a  corporation  may  do  more  in  this  regard 
than  an  individual  may.  But  this  is  what  is  done  when 
directors  are  permitted  to  prefer  themselves.  When  the 
three  or  five  directors  are  the  sole  stockholders,  and  apply  its 
assets,  when  insolvent^  to  the  payment  of  themselves  as  cred- 
itors, they  are,  in  effect,  exercising  a  power  which  is  denied 
io  an  insolvent  individual.  So  long  as  the  directors  of  an 
insolvent  corporation  retain  dominion  over  the  assets,  they 
should  have  the  power  to  dispose  of  the  assets  and  prefer 
creditors  to  the  same  extent  that  a  partnership  or  an  individ- 
ual can.  But  with  th^ir  authority  as  the  corporation's  only 
representatives  in  its  dealings  with  the  public,  with  their  ex- 
clusive knowledge  of  its  affairs  by  reason  of  their  exclusive 
right  of  management,  with  their  authority  to  determine 
when  the  corporation  is  insolvent  and  when  it  becomes  neces- 
sary to  abandon  the  object  for  which  it  was  created,  with 
the  duty  imposed  upon  them  to  devote  to  particular  uses 
the  property  placed  in  their  control,  with  the  public  as  well 
as  creditors  wholly  relying  upon  their  fidelity  and  integrity, 
it  would  seem  to  violate  the  very  spirit  of  equity  to  permit 
these  managing  agents  and  trustees,  when  the  corporation 
becomes  insolvent,  to  act  as  grantors  for  the  corporation  in 
distributing  to  themselves,  as  grantees,  upon  their  own  un- 
secured antecedent  claims,  the  remaining  assets  of  the  cor- 
poration, to  the  exclusion  of  other  unsecured  creditors. 

A  court  would  not  hesitate  to  repudiate  any  action  of  a 
director  of  a  solvent,  going  corporation  whereby  he  sought 
to  use  his  ofiicial  position  to  advance  his  personal  interests 
beyond  those  of  others  of  equal  merit.  This  is  true  because 
of  the  fiduciary  relation  of  a  director  towards  all  persons 
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lawfully  entitled  to  the  assets  of  the  corporation.    The  cred- 
itors of  an  insolvent  corporation  are  not  tha  less  lawfully 
entitled  to  the  remaining  assets  of  the  corporation  than  are 
the  stockholders  lawfully  entitled  to  the  assets  of  a  solvent 
corporation.     The  duty  of  the  directors  to  preserve  the  re- 
maining assets  and  apply  them  to  the  payment  of  debts,  | 
when  the  corporation  becomes  insolvent^  is  no  less  impera-             \ 
tive  than  it  is  to  acjjount  to  the  stockholders  when  the  cor-  ! 
poration  is  solvent.    And  when  the  director  of  an  insolvent             { 
corporation  undertakes  to  use  his  official  position  to  advance 
his  personal  interests  beyond  those  of  others  of  equal  merit 
the  condenmation  by  a  court  of  equity  of  such  an  act  should 
be  as  prompt  and  effective  as  it  would  be  in  cases  where  the 
corporation  is  solvent    Until  it  can  be  said  that  some  per- 
son or  class  of  persons,  other  than  creditors,  has  or  may  have 
some  claim  upon  the  remaining  assets  of  an  insolvent  cor- 
poration, the  statement  that  there  is  no  trust  relation  be- 
tween the  directors  of  the  insolvent  corporation  and  the  cred- 
itors must  stand  unsupported  by  sufficient  reason. 

6.  It  is  argued  that  appellant — a  creditor — can  not 
complain  of  the  acts  of  the  directors  in  giving  preference 
to  themselves,  but  that  the  stockholders  alone  can  do  so; 
and  it  is  held  that  "if  the  corporation  and  the  stockholders 
acquiesce  in  the  action  of  the  director  creditors,  outside 
creditors,  who  are  strangers  to  the  corporation,  and  have  no 
lien  or  claim  upon  its  property,  can  not  impeach  the  trans- 
action." This  necessarily  is  based  upon  the  proposition 
that  if  the  act  of  the  directors  was  a  fraud,  it  was  a  fraud 
upon  the  stockholders  alone.  But  how  could  the  act  be  a 
fraud  upon  the  stockholders,  who,  under  no  circumstances, 
can  receive  any  of  the  remaining  assets  of  the  corporation 
after  it  becomes  hopelessly  insolvent?  Upon  insolvency  all 
the  beneficial  interest  the  stockholders  had  in  the  assets  is 
transferred  to  the  creditors,  who  must  look  to  the  property  of 
the  corporation  as  the  only  fulfilment  of  its  obligations. 
The  only  recourse  the  creditors  have  when  the  corporation 
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becomes  insolvent  is  the  property  in  the  hands  of  its  man- 
aging officers.  As  they  are  the  only  persons  injured  under 
such  circumstances,  as  all  the  remaining  assets  must  go  to 
creditors,  and  to  no  one  else,  we  think  it  necessarily  follows 
that  they  are  the  proper  parties  to  complain  of  fraudulent 
acts  of  the  directors  in  disposing  of  the  remaining  assets. 
Could  creditors  not  he  heard  to  complain  if  the  directors 
were  giving  away  the  remaining  assets  or  disposing  of  them 
at  a  sacrifice  in  the  interest  of  others,  even  with  the  consent 
of  the  stockholders  ?  It  must  he  admitted  that  it  is  as  much 
the  duty  of  the  directors  after  the  corporation  becomes  insol- 
vent to  preserve  its  assets  for  the  benefit  of  creditors  as  it 
was  their  duty  before  insolvency  to  preserve  the  assets  for 
the  stockholders.  See  2  Morawetz,  Corporations  (2d  ed.), 
679 ;  6  Thompson,  Corporations,  §6530 ;  Crovm  v.  Brainerd 
(1865),  57  Vt  625;  Atlanta  Real  Estate  Co.  v.  Atl(mia 
Nat.  Bank  (1885),  75  Ga.  40;  Sweeny  v.  Sugar  Refining 
Co.  (1887),  30  W.  Va.  443,  4  S.  E.  431,  8  Am.  St  88. 
Moreover,  where  the  directors  and  stockholders  are  the 
same  persons,  as  when  the  corporation  has  but  three  or  five 
directors,  and  they  are  its  sole  stockholders,  it  could  hardly 
be  expected  that  the  stockholders  would  sue  themselves  as 
directors  to  set  aside  as  fraudulent  a  transaction  in  which 
they  themselves  had  been  engaged.  A  court  of  equity  will 
certainly  protect  the  right  of  creditors  of  an  insolvent  cor- 
poration to  have  the  remaining  assets  applied  in  payment 
of  their  daims. 

7.  Some  of  the  states,  among  them  Ohio,  Tennessee, 
Texas,  Washington  and  South  Dakota,  adhere  to  the  trust- 
fund  doctrine,  and  upon  the  insolvency  of  the  corporation 
no  preferences  can  be  made,  which  necessarily  means  that 
director  creditors  can  not  be  preferred.  The  great  weight 
of  authority  is  against  permitting  the  directors  or  officers  of 
an  insolvent  corporation  to  be  preferred  as  creditors,  or  to 
prefer  themselves,  and  in  support  of  the  view  we  have  taken 
of  the  question  we  cite  the  following:     Bonney  v.  Tilley 
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(1895),  109  CaL  346,  42  Pac.  439;  Sacrcmenlo  Bank  v. 
Pacific  Bank  (1899),  124  Cal.  147,  56  Pac  787,  45  L. 
R.  A.  863,  71  Am.  St  36;  Merced  Bank  v.  Ivett  (1899), 
127  Cal.  134,  59  Pac.  393-;  Fishel  v.  Ooddard  (1902),  30 
Colo.  147,  69  Pac.  607;  Lotory  Banking  Co.  v.  Empire 
Lumber  Co.  (1893),  91  Ga.  624,  17  S.  E.  968;  MiOedge: 
ville  Bwnking  Co.  v.  Mclntyre  AUiance  Store  (1896),  98 
Ga.  503,  25  S.  E.  567 ;  Atlas  Tack  Co.  v.  Macon  Tlardvmt 
Co.  (1897),  101  Ga.  391,  29  S.  E.  27;  Monroe  Mercantile 
Co.  V.  Arnold  &  McCord  (1899),  108  Ga.  449,  34  S.  E 
176;  Atlas  Tack  Co.' v.  Exchange  Bank  (1900),  111  Ga. 
703,  36  S.  E.  939;  Beach  v.  MiOer  (1889),  130  III  162, 
22  N".  E.  464,  17  Am.  St  291;  Roseboom  v.  Whittaker 
(1890),  132  111.  81,  23  N.  E.  339 ;  Attuxder  v.  American 
Exchange  Nat.  Bank  (1894),  152  HI.  605,  38  N.  E.  1017; 
Gottlieb  V.  MiUer  (1894),  154  lU.  44,  39  K  E.  992;  Rock- 
ford,  etc.,  Orocery  Co.  v.  Standard  Grocery,  etc.,  Co. 
(1898),  175  HI.  89,  61  N.  E.  642,  67  Am.  St  205;  Maur 
V.  Hodge  &  Homer  Co.  (1898),  78  HI.  App.  556;  Rokker 
V.  /.  W.  Butler  Paper  Co.  (1900),  88  HI.  App.  278;  Byan 
V.  Leavenworth,  etc.,  R.  Co.  (1879),  21  Kan.  365 ;  Chicago, 
etc..  Bridge  Co.  v.  Fowler  (1895),  55  Kan.  17,  39  Pac. 
127;  Hays  v.  Citizens  Bank\l89Z),  51  Kan.  535,  33  Pac. 
318 ;  Grand  De  Tour  Plow  Co.  v.  Rude  Bros.  Mfg.  Co. 
(1899),  60  Kan.  145,  56  Pac.  848;  Cahill  v.  Peopfe's 
Slaughter-House,  etc.,  Co.  (1895),  47  La.  Ann.  1483, 17 
South.  784;  James  Clark  Co.  v.  Colton  (1900),  91  Md. 
195,  46  Atl.  386,  49  L.  R  A.  698 ;  Symonds  v.  Lems 
(1901),  94  Me.  501,  48  Atl.  121;  Clay  v.  TowU  (1886), 
78  Me.  86,  2  Atl.  852 ;  EuroTpeaoi,  etc.,  R.  Co.  v.  Poor 
(1871),  59  Me.  277;  Twylor  v.  Mitchell  (1900),  80  Minn. 
492,  83  N.  W.  418 ;  Janney  v.  Minneapolis,  etc.,  ExposUion 
(1900),  79  Minn.  488,  82  N.  W.  984,  50  L.  R  A  273; 
Taylor  v.  Fanning  (1902),  87  Minn.  62,  91  N.  W.  269; 
Love  Mfg.  Co.  v.  Queen  City  Mfg.  Co.  (1896),  74  Miss. 
290,  20  South.  146 ;  Millsaps  v.  Chapman  (1899),  76  Miss. 
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942,  26  South.  369,  71  Am.  St  547;  King  v.  Wool- 
dridge  (1900),  78  Miss.  179,  28  South.  824;  Robins  v. 
Embry  (1843),  1  Sm.  &  M.  Ch.  207,  262;  Lamb  v.  Rug- 
sell  (1902),  81  Miss.  382,  32  South.  916;  TiUson  v.  Dovm- 
ing  (189^),  45  Neb.  549,  63  N.  W..  836;  Ingweraen 
Bros.  V.  Edgecombe  (1894),  42  Neb.  740,  60  N.  W.  1032; 
Siough  V.  Ponca  Mill  Co.  (1898),  54  Neb.  500,  74  N.  W. 
868;  Seeds  Dry-Plate  Co.  v.  Heyv.  Photo-Supply  Co. 
(1898),  57  Neb.  214,  77  N.  W.  660;  Reynolds  v.  Smiih 
(1900),  60  Neb.  197,  82  N.  W.  627;  National  WaU 
Paper  Co.  v.  Columbia  Nat.  Bank  (1901),  63  Neb.  234, 
88  N.  W.  481,  56  L.  R.  A.  121;  Merchants  Nat.  Bonk 
V.  McDonald  (1901),  63  Neb.  363,  88  N.  W.  492;  Will- 
iams V.  Turner  (1902),  63  Neb.  575,  88  N.  W.  668; 
Smith  V.  Puinam  (1882),  61  N.  H.  632;  Richards  v. 
New  Hampshire  Ins.  Co.  (1861),  43  N.  H.  263;  Tay- 
lor  V.  Gray  (1899),  59  N.  J.  Eq.  621,  4^  Atl.  668; 
Savage  v.  Miller  (1898),  56  N.  J.  Eq.  432,  36  AtL 
578,  39  Atl.  665;  MaJlory  v.  Kirkpatrick  (1895),  54  N. 
J.  Eq.  50,  33  Atl.  205;  Montgomery  v.  Phillips  (1895), 
53  N.  J.  Eq.  203,  81  Atl.  622 ;  Tennant  v.  Appleby  (1898) 
(N.  J.  Eq.),  41  Ad.  110,  9  Am.  and  Eng.  Corp.  Cas.  (N. 
S.)  205;  Third  Nat.  Bank  v.  Elliott  (1886),  42  Hun  121, 
affirmed  in  114  N.  Y.  622,  21  N.  E.  416;  HiU  v.  Pioneer 
Lumber  Co.  (1893),  113  N.  C.  173,  18  S.  E.  107,  21 
L.  R.  A.  560,  37  Am.  St  621;  Graham  v.  Carr  (1902), 
130  N.  C.  271,  41  S.  E.  379 ;  Bouse  v.  Merchants  Nat. 
Bank  (1889),  46  Ohio  St  493,  22  N.  E.  293,  15  Am.  St 
644,  5  L.  R.  A.  378 ;  Finch  Mfg.  Co.  v.  Stirling  Co.  (1898), 
187  Pa.  St  596,  41  Atl.  294;  Mueller  v.  Monongahela  Fire- 
clay Co.  (1898),  183  Pa,  St  450,  38  Atl.  1009;  Sicardi 
V.  Keystone  Oil  Co.  (1892),  149  Pa.  St  148,  24  AtL  163; 
Pangbum.  v.  American  Vault,  etc.,  Co.  (1903),  205  Pa. 
St  83,  54  Aa  604;  Olney  v.  Conanicut  Land  Co.  (1889), 
16  R  I.  597,  18  Ati.  181,  5  L.  R.  A.  361,  27  Am.  St 
767;  Adams  &  WestUke  Co.  v.  Deyette  (1895),  8  S.  Dak. 
Vol.  35—37 
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119,  65  N.  W.  471,  31  L.  R  A.  497,  59  Am.  St    'Z'Sl; 
Portland,  etc..  Mining  Co.  v.  Rossiter  (1908),  16  S.    I>«'^ 
633,  94  N.  W.  702;  Memphis  Barrel,  etc.,  Co.  v.   XVati 
(1897),  99  Tenn.  172,  42  S.  W.  13,  63  Am,  St     825; 
New  Memphis  Gaslight  Co.  Cases  (1900),  105  Tenn-   S68> 
292,  60  S.  W.  206;  Marr  v.  Bank  of  West  Tenn.  (1867), 
4  Coldw.  471;  Swepson  v.  Exchange  &  Deposit  ^<"*»* 
(1882),  9  Lea  713;  Lyons-Thomas  Hardware  Co.  v.  ferry 
Stove  Mfg.  Co.  (1893),  86  Tex.  143,  24  S.  W.  16,  33  I* 
K.  A.  802 ;  Lyons-Thomas  Hardware  Co.  v.  Perry  J^tov^ 
Mfg.  Co.  (1895),  88  Tex.  468,  27  S.  W.  100;  Noble  Mer- 
cantile Co.  V.  Mt.  Pleasant,  etc.,  Inst.  (1896),  12    TJt*!*- 
213,  42  Pa&  869 ;  Bumham,  etc.,  Co.  v.  McComick  (18»8^ 
18  Utah  42,  55  Pac.  77 ;  State,  ex  rel.,  v.  Superior  Oo^^ 
(1899),  20  Wash.  545,  56  Pac  35,  45  L.  K.  A.    I'f  h 
Cook  V.  Moody  (1897),  18  Wash.  114,  50  Pae.  1020,  gj 
Am.  St  872;  Conover  v.  Hull  (1895),  10  Wash.  673,  39 
Pac.  166,  45  Am.  St  810 ;  Hvlings  v.  Hvlvngs  Lumber  Co. 
(1893),  38  W.  Va-  361,  18  S.  E.  620;  Lamb  v.  Laugklin 
(1884),  25  W.  Va.  300;  Lamb  v.  PanneU  (1886),  28  W. 
Va.  663 ;  Haywood  v.  Lincoln  Lumber  Co.  (1885),  64  Wib. 
639,  26  N.  W.  18^;  First  Nat.  Bank  v.  Knowles  (1886), 
67  Wis.  373,  28  N.  W.  225 ;  Rowe  v.  Leuthold  (1898),  101 
Wis.  242,  77  N,  W.  153 ;  Slack  v.  NoHhwestem  Nat.  Bank 
(1899),  103  Wis.  57,  79  N.  W.  51,  74  Am.  St  841;  Dur- 
lacher  v.  Frazer  (1898),  8  Wyo.  58,  55  Pac  306,  80  Ajlu 
St  918;  Bradley  v.  Farwell  (1874),  Holmes  433,  44Q> 
Fed.  Cas.  Na  1,779;  Bradley  v.  Conberse  (1876),  4  CV\«. 
376,  379,  Fed.   Cas.  No.   1,776;   CorbeH  v.   Woodvjvrd 
(1879),  5  Saw.  403,  417,  Fed.  Cas.  No.  3,223;  C^x*^ '^ 
Braine  v.  Tome  (1881),  9  Fed.  532,  534;  Lippir*^****  "• 
Shaw  Carriage  Co.  (1885),  25  Fed.  577,  586;  A.d4»*^^- 
Kehlor  Milling  Co.  (1888),  35  Fed.  433,  435;  A^^^"' 
Kehlor  Milling  Co.  (1888),  36  Fed.  212,  213  ;Con9^^*^^ 
Tank-Line  Co.  v.  Kansas  CUy  Varnish  Co.  (1890),  4r3  Fed. 
204 ;  Howe,  Brown  &  Co.  v.  Sanford,  etc..  Tool  Co.  C  ^  ^    '' 
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44  Fed.  231,  33  Am.  and  Eng.  Corp.  Cas.  288 ;  Consoli- 
dated Ta/nk'Line  Co.  v.  Kansas  City  Varnish  Co.  (1891), 

45  Fed.  7,  13;  Svitoru  Mfg.  Co.  v.  Hutchinson  (1894),  63 
Fed.  496,  502,  11  C.  C.  A.  320,  11  Am.  R.  and  Corp.  Eep. 
156;  Bosworth  v.  Jacksonville  Nat.  Bank  (1894),  64  Fed. 
615,  619, 12  C.  C.  A.  331 ;  Northwestern  Mut.  Life  Ins.  Co. 
7.  Cotton  Exdiange,  etc.,  Co.  (1895),  70  Fed.  155,  160; 
Kittel  V.  Augusta,  etc.,  R.  Co.  (1897),  78  Fed.  855,  856; 
Richards  v.  Haliday  (1899),  92  Fed.  798;  HaH  v.  Olobe 
Ins.  Co.  (1882),  113  Fed.  307,  342;  Harding  v.  Hart 
(1902),  113  Fed.  304,  51  C.  C.  A.  264;  Koehler  v.  Black 
River,  etc.,  Co.  (1862),  2  Black  715,  17  L.  Ed.  339 ;  Drwry 
V.  Cross  (1868),  7  Wall.  299, 19  L.  Ed.  40 ;  Curran  v.  State 
(1853),  15  How.  *304,  14  L.  Ed.  705;  Graham  v.  BaH- 
road  Co.  (1880),  102  U.  S.  148,  26  L.  Ed.  106;  Hollins  v. 
Brierfield  Coal,  etc.,  Co.  (1893),  150  TJ.  S.  371,  14  Sup. 
Ct  127,  37  L.  Ed.  1113;  Gaslight  Improvement  Co.  v. 
Terrell  (1870),  L.  R  10  Eq.  168;  Aberdeen  R.  Co.  v. 
Bhkie  (1854),  1  Macq.  461;  1  Beach,  Priv.  Corp.,  §241b; 
2  Cook,  Corporations  (5tli  ed.),  §692 ;  Clark,  Corporations, 
§244;  3  Clark  &  Marshall,  Prir.  Corp.,  p.  2414;  Elliott, 
Corporations  (3d  ed.),  §189;  Field,  Corporations,  §§172- 
174;  2  Morawetz,  Priv.  Corp.  (2d  ed.),  §787;  2  Spelling, 
Priv.  Corp.,  §713;  Taylor,  Priv.  Corp.  (4th  ed.),  §759; 
5  Thompson,  Corporations,  §6503;  7  Thompson,  Corpora- 
tions, §8496 ;  Wait,  Insolvent  Corp.,  §162 ;  2  Beach,  Con- 
tracts, §1071 ;  Reese,  Ultra  Vires,  §155 ;  23  Am.  Law  Rev. 
1009 ;  27  Am.  Law  Rev.  846 ;  note  to  Termant  v.  Appleby, 
9  Am.  and  Eng.  Corp.  Cas.  (N.  S.)  209-212;  note  to 
Atlas  Tack  Co.  v.  Exchange  Bank,  13  Am.  and  Eng.  Corp. 
Cas.  (N.  S.)  252;  note  to  GraJiam  v.  Carr,  16  Am.  and 
Eng.  Corp.  Cas.  (N.  S.)  483;  note  to  Siddell  v.  Missouri 
Pac.  R.  Co.,  24  C.  C.  A.  221-231 ;  note  to  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  22  L.  R.  A.  802, 
807;  note  to  Buck  v.  Ross,  57  Am.  St.  63,  82;  note  to 
Conover  v.  Hull,  45  Am.  St  826,  835 ;  note  to  Brown  v. 
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Grand  Rapids,  etc..  Furniture  Co.,  22  L.  R  A.  817;  note 
to  Sutton  Mfg.  Co.v.Hutchwson,!!  Am.  R.  and  Corp.  Eep. 
156-171 ;  note  to  HUl  v.  Pioneer  Lumber  Co.,  9  Am.  R  and 
Corp.  Rep.  65-61. 

As  bearing  upon  the  proposition  that  directors  may  not 
prefer  themselves,  see,  also,  Richardson  v.  Green  (1890), 
133  U.  S.  30,  10  Sup.  Ct.  280,  33  L.  Ed.  616;  Wisconsin, 
etc.,  Ins.  Co.  v.  Lehigh,  etc..  Coal  Co.  (1894),  64  Fed. 
497 ;  Siddell  v.  Missouri  Pac.  R.  Co.  (1897),  78  Fed.  724, 
24  C.  C.  A.  216 ;  Standard,  etc..  Oil  Co.  v.  Excelsior  Re- 
fining Co.  (1902),  108  La.  74,  32  South.  221;  Kraiuse  v. 
Malaga  Ghss  Co.  (1889)  (K  J.  Eq.),  18  AtL  367;  Ifer- 
chanis  Nat.  Bank  v.  Newton  Cottcm  Mills  (1894),  115  K 
C.  507,  20  S.  E.  765 ;  Mary  Lee,  etc.,  R.  Co.  v.  Knox  & 
Co.  (1895),  110  Ala.  632,  19  South.  67;  Corey  v.  Yfodsr 
worth  (1891),  99  Ala.  68,  11  South.  360,  42  Am.  St  29, 
23  L.  R  A.  618;  Cvrran  v.  State  (1863),  15  How.  ♦804, 
14  L.  Ed.  705;  King  v.  Vnvon  Iron  Co.  (1890),  68  Hnn 
601, 11  :N^.  Y.  Supp.  603 ;  Burd  v.  New  York,  etc..  Laundry 
Co.  (1901),  167  K  Y.  89,  60  N.  E.  327;  Standard  Nat. 
Bank  v.  National  Silk  Label  Co.  (1900),  63  N.  Y.  Supp. 
312. 

Without  unduly  extending  this  opinion,  we  can  quote  but 
briefly  from  a  few  of  the  above  decisions.  Bonney  v.  TiUey 
(1895),  109  Cal.  346:  "It  seems  to  be  well  settled  that 
directors  of  an  insolvent  corporation,  who  are  creditors  of 
the  company,  can  not  secure  to  themselves  any  preference  or 
advantage  over  other  creditors  in  the  payment  of  their 
claims."  Monroe  Mercantile  Co.  v.  Arnold  &  McCord 
(1899),  108  Ga.  449:  "In  th6  management,  thereforev  of 
the  property,  after  the  failure  of  the  corporation,  the  govern- 
ing body  of  officers  thereof  are  charged  with  the  duty  of  con- 
ducting its  affairs  strictly  in  the  interest  of  its  existing  cred- 
itors ;  and  it  would  be  a  breach  of  such  trust  for  than  to 
undertake  to  give  any  one  of  its  members  any  advantage  over 
any  other  creditor  in  securing  the  payment  of  bis  debt  in 
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preference  to  all  others,"     Atv/ater  v.  Americcun  Exchange 
Nat.  Bank  (1894),  152  111.  605:     "If  the  directors  are 
themselves  creditors  they  can  not  receive  any  advantage  or 
preference  in  the  payment  of  their  claims  at  the  expense  of 
other  creditors."     Bockford,  etc..  Grocery  Co.  v.  Standard 
Grocery,  etc.,  Co.  (1898),  175  HI.  89:     "The  law  is,  how- 
ever, that  an  insolvent  corporation  can  not  prefer  a  creditor 
who  at  the  time  is  a  director  therein."     Rokker  v.  /.  W. 
Butler  Paper  Co.  (1900),  88  111.  App.  278 :     "The  purpose 
and  spirit  of  the  rule  is  to  prevent  officers  who  are  creditors 
of  an  insolvent  corporation  from  taking  advantage  of  their 
position  as  such  officers,  to  secure  a  preference  over  other 
creditors."     Hays  v.  Citizens  Bank  (1893),  51  Kan.  535: 
"The  directors  of  a  corporation  occupy  a  fiduciary  character 
toward  the  stockholders  and  creditors.     *     *     *     The  de- 
cisions are  well-nigh  unanimous  that  the  directors  of  such  a 
corporation  can  not,  while  tliey  continue  in  the  control  of  the 
remaining  assets  of  the  corporation,  take  any  advantage  of 
their  position  to  secure  preference  or  advantage  for  them- 
selves over  other  creditors."     CahUl  v.  People's  Slaughter- 
House,  etc.,  Co.  (1895),  47  La.  Ann.  1483 :     "The  director 
who  is  the  trustee  of  the  creditor,  who  has  it  in  his  power  to 
stop  expenses  and  prevent  losses  to  the  creditors,  is  not  a 
third  person   who  can   acquire  rights   superior   to   him." 
James  Clark  Co.  v.  Colton  (1900),  91  Md.  195  (from  syl- 
labus) :     "Officers  of  a  corporation,  who  are  also  its  cred- 
itors, can  not  lawfully  pay  their  own  claims  in  preference 
to  other  creditors,  when  the  corporation  is  insolvent"     Tay- 
tor  V.  Mitchell  ( 1900) ,  80  Minn.  492 :     "But,  when  the  cor- 
poration is  insolvent,  its  directors  who  are  its  creditors  can 
not  secure  to  themselves  any  advantage  or  preference  over 
other  creditors.     They  can  not  thus  take  advantage  of  their 
fiduciary  relation,  and  deal  directly  with  themselves,  to  the 
injury  of  others  in  equal  right     If  they  do,  equity  will  set 
aside  the  transaction  at  the  suit  of  creditors  of  the  corpora- 
tion, or  their  representatives,  without  reference  to  the  ques- 
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tion  of  any  actual  fraudulent  intent  oa  the  part  of  the  direo- 
tors,  for  the  right  of  the  creditors  does  not  depend  upon 
fraud  in  fact>  but  upon  the  violation  of  the  fiduciary  rela- 
tion of  the  directors."  Love  Mfg.  Co.  v.  Queen  City  Mfg. 
Co.  (1896),  74  Miss.  290:  "To  permit  it  [directors  to 
prefer  themselves]  would  be  to  allow  those  entrusted  with 
the  governing  power  of  a  corporation  to  prefer  themselves 
by  their  own  determination  and  action — ^a  proposition  mon- 
strous in  the  extreme,  shocking  to  the  moral  sense,  and 
wholly  indefensible."  *  *  ♦  These  directors,  by  their 
own  will  and  act,  preferred  themselves,  a  thing  quite  nat- 
ural, but  which  the  law  can  not  sanction.  By  their  act  they 
practically  dissolved  the  corporation  and  put  an  end  to  its 
going,  and  appropriated  its  property  to  themselves,  thereby 
destroying  forever  all  chance  of  realization  by  other  cred- 
itors from  the  continued  operation  of  the  corporati<Hi/' 
Symonds  v.  Lewis  (1901),  94  Me.  601:  "At  common  law 
a  debtor  may  prefer  a  creditor  to  the  exclusion  of  others — 
but  a  different  rule  prevails  when  the  creditor  is  a  director  of 
an  insolvent  corporation  debtor.  The  directors  in  such  case 
are  not  strictly  trustees  for  the  general  creditors,  though 
sometimes  so  called,  but  tliey  owe  them  a  duty,  which  is 
inconsistent  with  the  taking  of  a  security  for  prior  indebted- 
ness to  their  detriment"  Williams  v.  Tvmer  (1902),  63 
Neb.  575 :  "The  proposition  that  an  insolvent  corporation 
can  not  prefer  a  debt  on  which  its  officers  and  directors  are 
bound  as  sureties  is  now  thoroughly  established  in  this 
state."  Smith  v.  Putnam  (1882),  61  N.  H.  632:  "While 
directors  of  corporations  are  not  trustees  in  a  technical  sense, 
there  is  yet  no  doubt  but  that  they  occupy  a  fiduciary  posi- 
tion toward  stockholders  and  creditors  of  the  corporati(m, 
and  tliat  they  come  within  the  designation  of  persons  filling 
a  fiduciary  relationship.  In  fact,  they  hold  a  position  of 
the  highest  trust,  and  will  therefore  be  required  to  execute 
it  with  the  utmost  fidelity.  This  being  so,  it  is  plain  that 
the  defendants  could  not  use  their  official  position  to  advance 
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their  individual  interests."  Oraham  v.  Carr  (1902),  130 
N.  C.  271 :  "The  law  will  not  allow  the  stockholders  and 
officers  of  the  corporation  to  take  advantage  of  their  knowl- 
edge of  the  insolvent  condition  of  the  concern,  and  their 
power  to  use  and  control  the  assets,  to  pay  their  own  debts, 
or  to  relieve  them  from  special  liabilities  to  the  injury  of 
other  creditors."  Mueller  v.  Morumgaheku  Fire-Clay  Co. 
(1898),  183  Pa.  St.  450:  "It  is  the  settled  law  of  this 
commonwealth  that  an  insolvent  debtor,  whether  corpora- 
tion or  individual,  may  prefer  bona  fide  creditors;  but  if 
the  creditor  benefited  be  a  director  or  other  officer  possessed 
of  corporate  power  and  corporate  knowledge  of  the  insolv- 
ency of  his  corporation,  then  he  has  an  advantage  over  other 
creditors  whose  claims  may  be  of  equal  merit ;  he  has  knowl- 
edge that  his  debt  is  in  peril,  and  has  the  power  to  prefer 
himself.  As  he  is  in  a  sense  trustee  for  all  the  stockholders 
and  creditors,  equity  forbids  that  he  should  act  solely  for 
himself,  regardless  of  the  interests  of  those  for  whom  he  is 
trustee."  Olnei/  v.  Conanicut  Land  Co.  (1889),  16  R  L 
597 :  "It  has  been  generally  agreed  that  directors  are  trus- 
tees for  stockholders.  This  being  established,  we  think  it 
follows  naturally  that,  when  the  corporation  becomes  in- 
solvent and  the  stockholders  have  no  longer  a  substantial 
interest  in  the  property  of  the  corporation,  directors  should 
be  regarded  as  trustees  of  the  creditors  to  whom  the  property 
of  the  corporation  must  go.  *  *  *  If,  then,  the  director 
be  a  trustee,  or  one  who  holds  a  fiduciary  relation  to  the 
creditors,  in  case  of  insolvency  he  can  not  take  advantage  of 
his  position  for  his  own  benefit  to  their  loss.  The  right  of 
the  creditor  does  not  depend  upon  fraud  or  no  fraud,  but 
upon  the  fiduciary  relation."  Roive  v.  Leuthold  (1898), 
101  Wis.  242  \  "While  it  is  true  that  the  mere  fact  of  the 
insolvency  of  a  corporation  does  not  convert  its  property  into 
a  trust  fund  for  the  benefit  of  all  its  creditors,  so  as  to  pre- 
vent one  of  them,  without  fraud,  from  obtaining  a  prefer- 
ence by  ordinary  adversary  proceedings,  yet  the  officers  and 
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directors  of  an  insolvent  corporation  can  not  lawfully  prefer 
themselves  over  its  general  creditors."  Corhett  v.  Wood- 
ward (1879),  5  Saw.  403 :  "A  director  of  an  incorporation 
is  a  trustee  of  its  property  and  assets  for  its  stockholders  and 
creditors,  and  it  is  contrary  to  the  first  principles  of  equity 
that  he  should  deal  with  such  property  for  his  own  advantage 
and  to  their  injury."  Adams  v.  Kehlor  Milling  Co. 
(1888),  35  Fed.  43»:  "It  may  be  conceded  that  a  corpora- 
tion, though  insolvent^  has  the  power  to  prefer  creditors,  but 
the  relation  which  directors  bear  to  the  corporation  as  trus- 
tees of  its  assets  is  such  that  they  can  not  lawfully  exercise 
the  power  in  question  for  their  personal  advantage."  Con- 
solidated Taoik-Lvne  Co.  v.  Kansas  City  Varnish  Co. 
(1891),  45  Fed.  7:  "When  a  corporation,  in  its  business 
affairs,  is  thus  in  articido  mortis,  whatever  may  yet  be  main- 
tained on  divided  opinions  as  to  its  right  to  dispose  of  its 
property  so  as  to  give  a  preference  to  sotne  general  creditor, 
the  law  is  too  well  settled,  at  least  in  this  jurisdiction,  to 
admit  of  extended  discussion  that  its  directors  can  not  make 
a  disposition  of  the  assets  so  as  to  secure  to  themselves, 
directly  or  indirectly,  a  preference  over  general  creditors. 
*  *  *  It  is  not  too  much  to  say  that  it  is  the  established 
doctrine  of  the  federal  courts."  Tennant  v.  Applehy 
(1898)  (N.  J.  Eq.),  41  Atl.  110^  "Independent  of  any 
statute  relating  to  preference  of  creditors  by  an  insolvent 
corporation,  the  directors  of  a  corporation  upon  its  insol- 
vency become  trustees  for  its  creditors,  and  can  not  use  their 
own  positions  of  trust  to  obtain  for  their  own  debts  an  in- 
ordinate share  of  the  assets."  See,  also,  the  dissenting 
opinion  and  cases  cited  by  Hadley,  J.,  in  Nappanee  Canning 
Co.  V.  Reid,  Murdoch  &  Co.  (1903),  159  Ind.  614,  59  L. 
R.  A.  199. 

In  support  of  the  doctrine  that  a  corporation  in  embar- 
rassed or  failing  circumstances  may  prefer  debts  due  to  the 
directors,  or  indirectly  as  sureties,  the  following  cases  are 
cited :   Reichwald  v.  Commercial  Hotel  Co.  (1883),  106  HI 
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439 ;  Central  R.,  etc.,  Co.  v.  Clagham  (1844),  1  Speer  Eq. 
(S.  C.)  545;  Sanford,  etc..  Tod  Co.  v.  Howe,  Brown  d! 
Co.  (1895),  157  U.  S.  312,  39  L.  Ed  713, 15  Sup.  Ct  621 ; 
Farmers,  etc..  Bank  v.  Wasson  (1878),  48  Iowa  336,  30 
Am.  Rep.  398 ;  Oarrett  v.  Burlington  Plow  Co.  (1886),  70 
Iowa  697,  29  N.  W.  395,  59  Am.  Rep.  461;  Warfield, 
Howell  &  Co.  y.  Marshall,  etc.,  Co.  (1887),  72  Iowa  666, 
34  N.  W.  467,  2  Am.  St  263 ;  Sargeant  v.  Webster  (1847), 
13  Mete  497,  46  Am.  Dec.  743 ;  Butler  v.  Haarison  Land, 
etc.,  Co.  (1897),  139  Mo.  467,  41  S.  W.  234,  61  Am.  St. 
464;  B<wJc  of  Montreal  v.  Potts,  etc..  Lumber  Co.  (1892), 
90  Mich.  345,  51  N.  W.  512;  Peters  v.  Badn  (1890),  133 
U.  S.  670, 10  Sup.  Ct  354,  33  L.  Ed.  696;  Planters  Bank 
V.  Whittle  (1884),  78  Va.  737;  Worthenv.  GHffith  (1894), 
•69  Ark.  562,  28  S.  W.  286,  43  Am.  St  50 ;  CatUn  v.  Eagle 
Bank  (1826),  6  Conn.  233. 

In  Reichwald  v.  Commercial  Hotel  Co.  (1883),  106  111. 
439,  it  is  held  that  the  fact  that  a  creditor  is  a  stockholder 
does  not  debar  him  from  obtaining  security  for  debts  due  to 
himself  to  the  exclusion  of  other  creditors.  But  in  the  same 
state,  in  Beach  v.  Miller  (1889),  130  111.  162,  22  N.  E.  464, 
17  Am.  St  291,  it  is  held  that  if  directors  are  creditors  they 
can  not  secure  any  advantage  or  preference  in  the  payment 
of  their  claims  at  the  expense  of  other  creditors;  and  in 
Rockford,  etc.,  Orocery  Co.  v.  Standard  Grocery,  etc.,  Co. 
(1898),  175  111.  89,  51  K  E.  642,  67  Am.  St  205,  the  court 
said :  "The  law  is,  however,  that  an  insolvent  corporation 
can  not  prefer  a  creditor  who  at  the  time  is  a  director 
therein." 

In  Central  R.,  etc.,  Co.  v.  Claghom  (1844),  1  Speer  Eq. 
(S.  C.)  545,  the  coxirt  did  not  find  that  the  corporation  was 
insolvent  when  the  mortgages  were  given,  but  states  in  the 
opinion  that  it  can  not  be  said  that  the  company  was  actually 
insolvent  when  the  mortgages  were  given  or  that  they  were 
given  as  a  means  of  winding  up.  The  case  depended  mainly 
on  a  statute  of  that  state. 
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In  Stmford,  etc..  Tool  Co.  v.  Howe,  Brown  &  Co.  (1895), 
157  U.  S.  312,  the  court  rests  its  ruling  upon  the  facts  that 
when  the  mortgage  was  executed  the  corporation  was  not  in- 
solvent ;  that  it  was  believed  by  all  the  parties  at  the  time  to 
be  solvent,  and  was  in  fact  solvent,  if  the  assets  were  worth 
as  much  as  they  cost;  that  it  was  a  going  concern,  and 
intended  to  continue  in  business  and  did  in  fact  continue  for 
some  months  in  the  ordinary  way,  and  paid  $30,000  indebt- 
edness, other  than  that  secured,  in  the  usual  course  of  busi- 
ness. The  court  expressly  holds  that  the  rule  that  directors 
may  not  take  advantage  of  their  position  and  power  to  secure 
personal  advantage  to  themselves  has  no  application  to  the 
facts  of  that  case.  It  is  true  that  the  case  was  reversed  upon 
appeal  from  the  circuit  court  {Howe,  Brown.  &  Co.  v.  Saanr 
ford,  etc..  Tool  Co.  [1890],  44  Fed.  231),  the  circuit  court 
having  foxmd  that  the  corporation  was  "deeply  insolvent," 
its  debts  far  in  excess  of  its  assets.  In  Sutton  Mfg.  Co.  v. 
Ilutchinson  (1894),  63  Fed.  496,  11  C.  C.  A.  320,  in  an- 
swer to  the  contention  that  in  the  absence  of  statute  an 
insolvent  corporation,  though  not  intending  to  continue  its 
business,  might  make  preferences  among  its  creditors,  who- 
ever they  may  be  or  whatever  their  relation  to  the  corpora- 
tion, Harlan,  circuit  justice,  said :  "If  this  be  a  sound  rule, 
it  would  follow  that  directors,  being  also  creditors,  of  an 
insolvent  corporation,  which  has  abandoned  the  objects  of  its 
creation  and  ceased  an  active  existence,  may  distribute 
among  themselves  its  entire  assets,  if  the  reasonable  value 
thereof  does  not  exceed  their  aggregate  demands.  We  can 
not  accept  this  view." 

In  Richardson  v.  Green  (1890),  133  U.  S.  30,  10  Sup. 
Ct  280,  33  L.  Ed.  516,  it  is  said  in  the  syllabus:  "While 
the  relations  of  a  party  towards  a  corporation,  as  a  director 
and  officer,  or  as  its  principal  stockholder,  do  not  preclude 
him  from  entering  into  contracts  with  it,  from  making  loans 
to  it>  and  from  taking  its  bonds  as  collateral  security,  a  court 
of  equity  will  refuse  to  lend  its  aid  to  their  enforcement 
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unless  satisfied  that  the  transaction  waa  entered  into  in  good 
faith,  with  a  view  to  the  benefit  of  the  company  as  well  as  of 
its  creditors,  and  not  solely  with  a  view  to  his  own  benefit" 
See,  also,  United  States  Supreme  Court  cases  cited  above. 

Farmers,  etc..  Bank  v.  Wasson  (1878),  48  Iowa  336, 
Oarrett  v.  Burlingion  Plow  Co.  (1886),  70  Iowa  697,  and 
Warfield,  Eowell  £  Co.  v.  MarshaJl,  etc.]  Co.  (1887),  72 
Iowa  666,  foDoW  the  case  of  Buell  v.  BucJcingham  &  Co. 
(1864),  16  Iowa  284,  which  holds  that  a  director  creditor 
may  be  preferred,  although  Judge  Cole  states  there  was  no 
evidence  that  the  company  was  insolvent;  but  the  correct- 
neas  of  the  rule  seems  to  be  doubted  in  In  re  Woolen  Mills 
V.  Allender  (1897),  101  Iowa  181,  70  N.  W.  115.  See, 
also.  Singer  Piano  Co.  v.  Walker  (1900),  113  Iowa  664,  83 
N.  W.  725, 13  Am.  and  Eng.  Corp.  Cas.  (K.  S.)  269. 

In  Sargent  v.  Welster  (1847),  13  Mete.  497,  it  is  held 
that  a  corporation  may  prefer  creditors,  but  in  that  case  Sar- 
gent was  not  an  officer  or  director,  but  simply  a  stockholder. 
Massachusetts  now  has  a  statute  restricting  the  right  of 
insolvents  to  prefer  themselves. 

In  Butler  v.  Harrison  Land,  etc.,  Co.  (1897),  139  Mo. 
467,  it  was  held  that  the  three  directors  of  an  insolvent  cor- 
poration, who  were  the  sole  stockholders,  might  prefer  them- 
selves to  the  exclusion  of  all  other  creditors.  In  a  later 
case  {State,  ex  rel,,  v.  Manhattan,  etc.,  Mfg.  Co.  [1899], 
149  Mo.  181,  209,  50  S.  W.  321),  the  court,  speaking  of  the 
Butler  case,  and  other  cases,  said:  "But  in  these  and  in 
all  other  cases  that  have  come  before  this  court  bringing  into 
question  the  powers  and  duties  of  directors  they  have  been 
treated  as  trustees  of  whom  the  utmost  good  faith  was  de- 
manded, and  nothing  has  been  said  in  any  of  its  decisions 
that  would  justify  a  director  in  preferring  himself  to  the 
detriment  of  the  best  interest  of  the  corporation  or  its  stock- 
holders." That  court  formerly  held  that  directors  could 
not  prefer  themselves.  Rown  v.  Winn  (1887),  93  Mo.  503, 
4  S.  W.  736;  LaOrange  Butter  Tub  Co.  v.  National  Bank 
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(1894),  122  Mo.  154,  26  S.  W.  710,  43  Am.  St  558;  Sudr 
dath  V.  Gallagher  (1895),  126  Mo.  393,  28  &  W.  880. 
And  the  court  of  appeals  of  that  state  follows  the  trust^fuiid 
theory,  and  denies  tlie  right  to  make  such  preferences. 
Williams  v.  Jackson  County,  etc.  (1886),  23  Mo.  App.  132 ; 
Kankakee  WoolenAMill  Co.  v.  Kampe  (1889),  38  Mo.  App. 
229 ;  State,  ex  rel,  v.  Brockman  (1890),  39  Mo.  App.  131. 

In  Peters  v.  Bain.  (1890),  133  U.  S.  670,  33  L.  Ed  696, 
the  court  accepted  the  construction  given  a  state  statnte 
against  fraudxilent  conveyances  by  the  supreme  court  of  ap- 
peals of  Virginia  as  controlling.  The  right  of  a  corporate 
officer  to  prefer  himself,  to  the  exclusion  o£  other  creditoi8y 
was  not  presented. 

Worthen  v.  Griffith  (1894),  59  ArL  562,  follows  the  Iowa 
cases,  but  Arkansas  now,  by  statute,  forbida  preferences  by 
insolvent  corporations. 

Catlin  V.  Eagle  Bank  (1826),  6  Conn.  233,  simply  de- 
cides that  preferencee  may  be  made.  No  question  waa  made 
as  to  the  right  of  directors  to  prefer  themselves; 

If  the  sole  managing  agents  of  a  corporation  may,  even 
after  they  know  it  is  approaching  insolvency,  invite  public 
confidence  by  continuing  the  business  as  a  going  c(mcem, 
determine  for  themselves  how  long  they  shall  continue  the 
losing  business,  determine  how  far  the  assets  shall  be  de- 
pleted before  they  declare  the  corporation  insolvent,  theee 
same  managing  agents,  having  reached  the  point  where  in- 
solvency must  be  declared,  still  acting  for  the  corporation, 
should  not  be  pennitted  to  appropriate  the  remnant  of  the 
assets  to  tlie  payment  of  their  individual  unsecured  claims  to 
the  exclusion  of  all  other  creditors.  If  the  right  to  collect 
a  debt  is  "a  race  of  diligence,"  open  alike  to  all  creditors — 
and  this  is  admitted  in  some  of  the  above  cases,  BueU  ▼. 
Buckingham  (1864),  16  Iowa  284,  among  others — ^it  is 
difficult  to  find  any  sufficient  reasoning  that  will  support 
the  conclusion  that  the  outside  creditor  has  an  equal  oppor- 
tunity with  the  director  creditor.     It  is  not  enough  simply 
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to  say  "that  he  has  an  advantage,  it  is  true,  but  it  is  (me 
which  remits  from  his  position,  and  which  is  known  to  every 
person  who  deals  with  and  extends  credit  to  the  corpora- 
tion." The  common,  unofficial  creditor  does  not  know, 
when  he  extends  credit  to  the  corporation,  that  its  officers, 
with  their  superior  advantages,  may,  upon  insolvency,  ap- 
propriate all  its  remaining  property  in  payment  of  their  own 
claims  unless  a  court  has  previously  so  declared.  What 
greater  advantage  could  the  director  creditor  ask  than  to 
control  the  corporate  affairs,  determine  when  the  corpora- 
tion is  insolvent,  keep  the  public  and  all  creditors  in  igno- 
rance of  this  fact,  and  then  be  permitted,  with  this  exclusive 
information,  to  declare  himself  successful  in  a  contest  with 
another  party  who  did  not  even  know  that  a  contest  was  to 
take  place  ?  In  two  or  three  of  the  cases  it  is  said  that  the 
act  of  director  creditors  preferring  themselves  may  consti- 
tute a  good  legislative  reason  for  giving  priority  to  outside 
creditors,  but  the  legislature  must  furnish  the  remedy.  But 
in  such  a  case  it  would  seem  that  a  court  of  equity  should  not 
wait  for  the  legislature  to  declare  the  proper  rule  of  action. 

8.  As  we  are  not  abl^  to  agree  with  the  conclusion  that 
director  creditors  of  an  insolvent  corporation  may  prefer 
themselves,  and  believing  that  the  ruling  in  the  case  of 
Nappanee  Canning  Co.  v.  Reid,  Mwrdoch  &  Co.  (1903), 
159  Ind.  614,  59  L.  R.  A.  199,  is  erroneous,  this  case  is 
transferred  to  the  Supreme  Court  under  the  provisions  of 
§1337]  Bums  1901,  Acts  1901,  p.  565,  §10. 

Black,  J.,  concurs. 

Henley,  C.  J.,  dissents. 
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Todd  t;.  Cage  et  al. 

tSo.  54d2.    Filed  March  29,  1905.    Rehearing  denied  Jnne  %  1906.] 

Appeal  and  Error. — Briefs. — AppeUate  Court  Rules. — ^Where  the  only 
questions  raised  on  appeal  concern  the  answer  and  the  snfllciency  of 
the  evidence,  and  neither  the  answer  or  its  substance,  nor  the  eridence 
or  its  substance,  is  set  out  in  the  appellant's  brief,  as  required  by 
Appellate  Court  rule  22,  clause  5,  the  appeal  will  be  dismissed. 

From  Tipton  Circuit  Court;  James  F.  Elliott,  Judge. 

Action  by  Clement  V.  Todd  against  Thomas  W.  Cage  and 
wife.  From  a  decree  for  defendants,  plaintiff  appeals. 
Appeal  dismissed. 

Oijford  &  Gijford,  for  appellant. 

E.  A.  Mock  and  Colemun  &  Caaier,  for  appeUees. 

Black,  J. — The  appellant  sued  the  appellees,  Thomas  W. 
Cage  and  Mary  Cage,  for  the  recovery  of  possession  of  cer- 
tain land,  and  to  quiet  the  appellant's  alleged  title  thereto. 
It  is  assigned  that  the  court  erred  in  overruling  the  appel- 
lant's demurrer  to  the  separate  answer  of  Mary  Cage. 

Counsel  for  appellees  direct  attention  to  the  failure  of  the 
appellant  to  comply  with  clause  five  of  rule  twenty-two  of 
this  court,  with  reference  to  this  answer,  the  all^aticms 
of  which  are  not  shown  in  appellant's  brief  with  sufficient 
fullness  to  inform  us  as  to  the  character  and  substance  of  the 
pleading.  The  court  overruled  the  appellant's  motion  for 
a  new  trial,  based  upon  the  alleged  reasons  that  the  court 
erred  in  directing  the  jury  to  return  a  verdict  for  the  appel- 
lees, and  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence. For  a  proper  decision  of  these  reasons  for  a  new 
trial,  it  would  be  necessary  to  consider  the  evidence;  but 
counsel  for  the  appellant  have  failed  to  present  in  their  brief 
any  statement  of  so  much  of  the  record  as  would  fully  pre- 
sent the  error  and  exception  relied  on,  or  any  recital  of  the 
evidence  in  narrative  form,  so  as  to  present  the  substance 
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thereof,  as  required  by  the  rale  above  mentioned.  Not  with- 
out contravening  our  own  rule,  to  which  counsel  for  the 
appellees  have  called  attention,  could  we  interfere  with  the 
result  reached  in  the  trial  court;  and,  the  rule  having  been 
thus  wholly  disregarded,  the  appeal  must  be  dismissed^ 
Perry,  etc..  Stone  Co.  v.  Wilson  (1903),  160  Ind.  435. 
Appeal  dismissed. 


Chicago  Fijbnitube  Co.  et  al.  v.  Ceonk, 

[No.  5,179.     Filed  June  2,  1905.] 

1.  Apfeaj.  and  Ebbob. — New  Trial. — Recovery  Too  Large. — ^The  Ap- 
pellate Court  will  not  disturb  the  verdict  becaaae  the  amount  of  recov- 
ery was  too  large,  where  the  evidence  was  conflicting,    p.  591. 

2.  Same. — Netc  Trial — Joint  Assignment. — Where  appellant,  in  his 
motion  for  a  new  trial,  jointly  assails  several  instructions  given,  and 
on  appeal  questions  only  one  of  such  instructions,  no  error  is  pre- 
sented,    p.  502. 

8.  Same. — Ittstructions. — Bill  of  Exceptions. — ^The  instructions  given 
in  a  cause  can  not  be  brought  into  the  record  on  appeal  by  incorporat- 
ing them  with  the  evidence  and  certifying  same  in  an  original  bill  of 
exceptions  as  provided  by  the  act  of  1897  (Acts  1897,  p.  244,  §638a 
Burns  1901).     p.  592. 

4.  Same. — Instructions. — Failure  to  Show  Those  in  BiU  of  Exceptions 
Wert  All  given. — A  failure  to  show  in  the  bill  of  exceptions  that  the 
instructions  included  therein  were  all  that  were  given  in  the  cause  is 
fatal  to  any  question  sought  to  be  raised  upon  such  instructions, 
p.  593. 

From  Lake  Circnit  Court;  Willis  C.  McMahan,  Judge. 

Action  by  Addie  Cronk  against  the  Chicago  Furniture 
Company  and  others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

J.  A.  Gavit,  for  appellants. 
Knotts  &  Conroy,  for  appellee. 

RoBiNsow,  J. — 1.  Suit  by  appellee  for  the  alleged 
wrongful  taking  and  conversion  of  personal  property,  con- 
sisting of  household  goods,  wearing  apparel,  and  other  prop- 
erty.    A  trial  by  jury  resulted  in  a  verdict  for  appellee  for 
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$200.  Ovemiling  appellants'  motion  for  a  new  trial  is  the 
only  error  assigned.  It  is  argued  that  the  assessment  of  the 
amount  of  recovery  is  erroneous,  being  too  large,  and  that 
the  verdict  is  not  sustained  by  sufficient  evidence.  How- 
ever, upon  a  careful  reading  of  all  the  evidence,  we  can  not 
disturb  the  jury's  conclusion.  There  was  a  sharp  conflict  in 
some  of  the  evidence,  and  it  would  serve  no  useful  purpose 
to  set  out  any  of  the  evidence.  The  credibility  of  the  wit- 
nesses was  a  matter  to  be  determined  by  the  trial  court  and 
the  jury  who  saw  and  heard  the  witnesses  testify.  There  is 
evidence  in  the  record  authorizing  the  jury  in  fixing  the 
amount  of  the  recovery  at  the  amount  they  did.  See  Tea  v. 
Gates  (1858),  10  Ind.  164;  Ewvarumgh  v.  ToAfhr  (1891), 
2  Ind.  App.  602. 

2.  The  only  remaining  question  argued  is  the  correctness 
of  the  thirteenth  instruction.  One  reason  for  asking  a  new 
trial  was  that  "the  court  erred  in  giving  instructions  niun- 
bered  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten, 
eleven,  twelve,  thirteen,  fourteen  and  fifteen  on  its  own 
motion."  To  render  this  available  as  a  cause  for  a  new 
trial,  all  the  instructions  named  must  be  incorrect  But 
under  this  assignment  appellant  assails  the  thirteenth  in- 
struction only.  It  is  not  claimed  thererwas  any  error  in 
giving  the  other  instructions.  As  it  could  not  be  claimed 
that  they  were  all  erroneous,  the  motion  for  a  new  trial  for 
this  cause,  as  appellee's  counsel  insist,  must  fail.  Cargar 
V.  Fee  (1895),  140  Ind.  572;  Indiana,  etc.,  R.  Co.  v.  Sny- 
der (1895),  140  Ind.  647;  Ohio,  etc.,  R.  Co.  v,  McCartney 
(1890),  121  Ind.  385 ;  Williamsonv.  Brandenberg  (1892), 
6  Ind.  App.  97;  Mock  v.  City  of  Muncie  (1894),  9  Ind. 
App.  536;  Douglass  v.  Slate  (1897),  18  Ind.  App.  289; 
Lawrence  v.  Van  BushirJc  (1895),  140  Ind.  481 ;  Toung  v. 
Montgomery  (1903),  161  Ind.  68;  Gtnn  v.  State  (1903), 
161  Ind.  292. 

3.  Moreover,  the  instructions  are  not  properly  in  die 
record.     In  the  transcript  is  the  original  bill  of  exceptions 
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containing  the  evidence.  Immediately  following  the  evi- 
dence and  preceding  the  judge's  certificate  appears  a  copy 
of  the  instructions.  At  the  close  is  the  judge's  certificate, 
which  is  his  original  certificate.  It  seems  it  is  attempted  to 
bring  the  instructions  into  the  record  by  copying  them  into 
and  making  them  a  part  of  the  original  bill  of  exceptions 
containing  the  evidence.  That  is,  if  the  instructions,  which 
are  copied  into  the  transcript,  are  in  the  record  by  a  bill  of 
exceptions,  and  no  attempt  has  been  made  to  put  them  into 
the  record  in  any  other  way,  a  part  of  the  bill  by  which  they 
are  brought  in  is  an  original  bill.  There  is  no  more  author- 
ity for  bringing  instructions  into  the  record  by  a  bill,  a  part 
of  which  is  a  transcript  and  a  part  original,  than  there  is  for 
putting  the  original  bill  containing  the  instructions  into  the 
transcript.  See  Andrysiak  v.  Satkoski  (1902),  159  Ind. 
428;  Oetchel  v.  Chicago  Junction  B.  Co.  (1902),  29  Ind. 
App.  410;  Prudmtial  Ins.  Co.  v.  Sulliva/n  (1901),  27  Ind. 
App.  30;  SoiUh  Chicago  City  B.  Co.  v.  Zerler  (1903),  31 
Ind.  App.  488. 

4.  Even  if  the  instructions  set  out  were  properly  in  the 
record,  it  does  not  aiBrmatively  appear  that  the  record  em- 
braces all  the  instruction  given  to  the  jury.  In  Lake  Erie, 
etc.,  B.  Co.  V.  Holland  (1904),  162  Ind.  406,  63  L.  R.  A. 
948,  the  court  said:  "The  settled  rule  of  this  State  goes 
even  further  than  applies  to  this  record,  namely,  that  the 
record  must  affirmatively  show  that  it  embraces  all  the  in- 
structions given  to  the  jury ;  and,  upon  failure  to  do  so,  wo 
must  presume  that  the  substance  of  instructions  asked  and 
refused  was  embraced  in  charges  given  by  the  court,  and  not 
contained  in  the  record,  and  that  objectionable  instructions 
given  by  the  court  of  its  own  motion,  and  set  out  in  the  rec- 
ord, were  corrected  or  withdrawn  in  others  given  and  not 
embraced  in  the  record."  Citing  State  v.  Winstandley 
(1898),  151  Ind.  495;  Board,  etc.,  v.  Gibson  (1902),  158 
Ind.  471,  490. 

Judgment  affirmed. 
Vol.  35—38 
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Union  Investment  Co.  v.  McKinnet. 

[No.  5,355.     Filed  Jane  6,  1905.] 

1.  Appeal  asd  Ebbor. — Briefs. — Appellate  Court  Rules. — No  question 
can  be  raised  upon  a  pleading  unless  such  pleading  or  its  substance  is 
set  out  in  the  party's  brief  in  accordance  with  Appellate  Court  role 
22.     p.  596. 

2.  Same. — Demurrer. — Special  Findings. — When  Same  Question  Pre- 
sented.— Where  the  special  finding  contains  the  same  facts  as  set 
forth  in  an  answer,  an  exception  to  the  conclusion  of  law  on  such 
finding  presents  the  same  question  as  a  demurrer  to  such  answer, 
p.  596. 

3.  Vekdob  and  Pubchaseb. — Buildings  Erected  hy  Vendee.— Forfeit- 
ure.— Structures,  placed  upon  lands  which  the  vendee  has  contracted 
for  and  is  occupying  under  such  contract,  are,  as  between  such  vendee 
and  his  vendor,  real  estate,  and  upon  a  forfeiture  of  the  contract  th^y 
return  to  the  vendor  as  a  part  of  the  realty,     p.  599. 

4.  Tbial. — Special  Findings. — Failure  to  Find. — Where  the  complaint 
alleged  that  defendant  "maliciously  removed  and  destroyed"  certain 
improvements  upon  a  lot,  and  the  special  findings  show  that  she 
"removed"  them,  the  plaintiff's  allegation  is  not  supported,    p.  599. 

5.  Same. — Special  Findings. — Can  Not  Be  Aided  hy  the  Pleadings, — 
The  special  findings  can  not  be  aided  by  the  pleadings,  and  where 
there  is  a  failure  to  find  a  material  fact  the  party  having  the  burden 
to  prove  such  fact  must  lose.     p.  599. 

6.  Sams. — Special  Findings. — Failure  to  Find  Terms  of  Contract. — 
Where  the  special  findings  fail  to  show  the  terms  of  the  contract  sued 
upon,  the  court  can  not  grant  relief  thereon,    p.  600. 

From  Superior  Court  of  Vanderburgh  County;  JohnH. 
Foster,  Judge. 

Action  by  the  Union  Investment  Company  of  Indiana 
against  Ollie  B.  McKinney.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Ajjirmed. 

Denton  &  Siler  and  Funkhouser,  Hostetter  &  Funk- 
houser,  for  appellant 

Andrew  J.  Clwrk  and  W.  M.  Blakey,  for  appellee. 

Wiley,  C.  J. — On  the  5th  day  of  August,  1900,  appellant 
and  appellee  entered  into  a  written  contract,  by  the  terms  of 
which  the  former  sold  to  the  latter  certain  real  estate  in  the 
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city  of  Evansville  for  a  stipulated  prices  There  was  a  mort- 
gage on  the  real  estate,  which  appellee  assumed  and  agreed 
to  pay  as  a  part  of  the  purchase  money.  After  deducting 
the  amount  of  the  mortgage  from  the  purchase  price,  appel- 
lee owed  $1,518.25,  which  she  agreed  to  pay  as  follows: 
$75  cash,  and  the  remainder  in  eighty-six  equal  payments, 
evidenced  by  that  number  of  notes.  Upon  the  execution  of 
the  contract^  appellee  took  possession  of  the  real  estate,  upon 
which  was  a  dwelling-house  and  other  improvements,  and 
occapied  the  same  until  the  12th  day  of  March,  1902,  at 
which  time  she  abandoned  said  property  and  surrendered 
possession  thereof. 

Said  contract  contained  the  following  provisions :  "And 
in  case  of  the  failure  of  said  party  of  the  second  part  to  pay 
the  interest  when  due  on  the  mortgaged  indebtedness 
*  *  *  assumed  by  her,  or  to  make  either  of  the  twelve 
payments  or  any  two  subsequent  payments  due  said  party 
of  the  first  part  *  *  *  this  contract  shall,  at  the  option 
of  the  party  of  the  first  part,  be  forfeited  and  determined, 
and  said  party  of  the  second  part  shall  forfeit  all  payments 
made  by  her  on  this  contract  prior  to  such  default,  and  such 
payments  shall  be  retained  by  said  party  of  the  first  part  in 
fall  satisfaction  and  in  liquidation  of  all  damages  by  it  sus- 
tained,'* etc. 

It  is  averred  that  the  appellee  failed  and  refused  to  pay 
the  notes  or  the  interest  on  the  mortgage  or  taxes  on  said 
real  estate,  all  of  which,  by  the  terms  of  said  contract,  she 
agreed  to  pay.  The  complaint  then  makes  the  following 
averments:  "That>  while  said  defendant  so  occupied  said 
premises,  she  wilfully,  maliciously,  and  without  legal  right, 
wrongfully  removed  and  destroyed  a  part  of  the  permanent 
iniprovements  upon  said  real  estate^  to  wit,  a  large  stable 
situated  thereon,  of  the  value  of  $325,  and  a  part  of  the 
fence  enclosing  said  premises,  of  the  value  of  $25,  to  the 
plaintiff's  damage,"  etc. 

The  cause  was  put  at  issue  by  the  answer  in  two  para- 
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graphs,  and  reply.  A  demurrer  to  the  second  paragraph  of 
answer  was  overruled.  At  the  request  of  appellant,  the 
court  made  a  special  finding  of  facts,  and  stated  its  conclu- 
sions of  law  thereon.  To  each  conclusion  of  law  the  appel- 
lant reserved  an  exception.  The  overruling  of  the  demurrer 
to  the  second  paragraph  of  answer,  and  commission  of  error 
in  each  conclusion  of  law,  are  assigned  as  errors.  Counsel 
for  appellant  state  in  their  brief  that  the  same  questions  are 
presented  by  the  second  paragraph  of  answer  and  the  con- 
clusions of  law,  and  they  are  discussed  tt^ether. 

1.  If  it  were  necessary  to  pass  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  second  paragraph  of 
answer,  appellant  is  not  entitled  to  a  ruling  thereon,  for  the 
reason  that  it  has  wholly  failed  to  give  even  an  abstract  of 
the  allegations  of  the  pleading. 

2.  Where  the  special  findings  recite  the  facts  alleged  in 
a  pleading,  and  an  exception  was  taken  to  tlie  conclusions  of 
law,  and  upon  such  facts  the  defendant  below  was  entitled  to 
judgment,  this  court  will  deem  it  unnecessary  to  pass 
directly  upon  the  sufficiency  of  the  answer.  Boss  v.  Vim- 
Nattd  (1905),  164  Ind.  557. 

The  facts  specially  found,  and  upon  which  the  rights  of 
the  parties  must  be  determined  in  this  appeal,  are  that  the 
appellee  entered  into  possession  of  the  real  estate  in  contro- 
versy immediately  after  the  execution  of  the  contract  be- 
tween the  parties ;  that  she  complied  with  all  the  conditions 
of  the  contract  on  her  part  until  December  1,  1901,  having 
paid  up  to  that  time  thirteen  of  the  eighty-six  instalments 
which  she  agreed  to  pay,  and  the  $75  cash  stipulated  in  the 
contract;  that  in  all  other  respects  she  complied  with  the 
contract  up  to  that  time;  that  in  December,  1901,  she  failed 
and  refused  to  pay  the  instalment  then  due,  and  also  failed 
and  refused  to  pay  the  semiannual  interest  on  the  mortgage, 
and  that  she  never  thereafter  paid  any  sum  according  to  the 
terms  of  the  contract;  that  when  she  entered  into  the  pos- 
session of  the  premises  there  were  a  dwelling-house  and  out- 
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buildings  situated  thereon,  and  there  was  a  fence  surround- 
ing the  real  estate ;  tliat  Clate  C.  McKinney  was  appellant's 
husband^  and  resided  with  her  on  said  promisee,  and  had 
acted  for  her  in  the  negotiations  leading  up  to  the  making  of 
the  contract,  and  transacted  all  of  the  business  of  the  appel- 
lee in  reference  thereto;  that  shortly  after  she  entered  into 
possession  of  said  real  estate  her  husband  erected  thereon  a 
two-story  frame  bam ;  that  it  was  substantially  constructed, 
and  built  upon  foundations  of  wood,  and  oapable  of  being 
easily  moved;  that  this  stable  was  erected  for  the  conven- 
ience of  the  appellee's  husband  for  keeping  his  horse  therein, 
and  for  the  enjoyment  of  die  premises  by  the  appellee  and 
her  husband;  Uiat  on  or  about  Januarj'  10,  1902,  while  ap- 
pellee was  in  possession  of  said  premises,  and  after  she  had 
defaulted  in  the  payments  under  the  contract,  her  husband, 
with  her  permission  and  consent,  removed  from  the  premises 
the  bam  which  he  had  constructed  thereon,  and  placed  the 
same  upon  another  lot  belonging  to  appelleo  in  the  city  of 
Evansville;  that  in  moving  said  bam  appellee's  husband 
acted  for  and  on  behalf  of  her,  and  that  it  was»  moved  in  the 
belief  and  under  the  claim  that  it  had  not  become  the  prop- 
erty of  appellant;  tliat,  when  said  bam  was  constructed  by 
appellee's  husband,  a  section  of  the  fence  on  the  alley  line 
of  said  premises  was  removed  to  make  a  place  for  the  bam, 
and  that  it  was  never  replaced ;  tliat  the  value  of  the  prem- 
ises at  and  before  the  barn  was  erected  exceeded  in  value  the 
value  of  the  premises  after  tlie  barn  was  removed  in  the  sum 
of  $10,  and  that  the  diminution  in  the  value  was  caused  by 
the  taking  down  of  the  section  of  fence  aforesaid ;  that  on  the 
12th  day  of  March,  1902,  appellee  removed  from  the  prem- 
ises, and  took  up  her  residence  ui)<)n  other  premises  owned 
by  her  in  Evansville.  Subsequently  to  the  defaults  herein  set 
forth,  appellant  repeatedly  demanded  i)ayment  of  all  sums 
due  from  appellee  under  the  contract,  and  a  few  days  after 
the  12th  day  of  March,  appellant,  witli  knowledge  of  the 
facts  hereinbefore  found,  declared  said  contract  forfeited. 
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demanded  and  received  from  the  appellee-  the  keys  of  the 
premises,  and,  with  the  consent  of  the  appellee,  took  posses- 
sion thereof,  and  retained  all  payments  made  by  her  under 
the  contract  The  court  further  found  that  the  value  of  the 
premises  with  the  bam  thereon  exceeded  the  value  of  the 
premises  without  the  bam  thereon  in  the  sum  of  $150. 

As.  conclusions  of  law  the  court  stated :  (1)  "That  the 
exercise  of  the  option  to  forfeit  the  contract  and  to  retain 
all  payments  made  by  the  defendant  was  subject  to  the  pro- 
visions of  the  agreement  that  the  retention  of  such  payments 
should  constitute  full  satisfaction  and  be  in  liquidation  of 
all  the  damages  sustained  by  the  plaintiff."  (2)  "That  the 
words  *all  damages,'  being  general  words  used  alone  without 
any  particular  words  of  more  limited  meaning,  should  be 
construed  most  strongly  against  the  party  exercising  an  op- 
tion to  forfeit^  and  should  be  construed  to  include  any  and 
all  damages  existing  at  the  time  the  forfeiture  was  daimed 
which  arose  out  of  any  violation  of  the  agreement,  or  out  of 
any  violation  of  any  obligation  arising  from  the  legal  rela- 
tions between  the  parties  created  by  the  agreement,  and 
should  be  construed  to  include  any  damage  caused  by  reason 
of  the  removal  of  the  bam  as  in  the  findings  set  forth,"  (3) 
"That  the  plaintiff  ought  to  take  nothing  by  its  suit  herein, 
and  that  the  defendant  ought  to  recover  of  and  from  the 
plaintiff  her  costs  and  charges  in  this  action  laid  out  and 
expended." 

The  findings  show  that  appellant  and  appellee  entered 
into  a  written  contract,  by  which  the  former  agreed  to  sell 
and  the  latter  agreed  to  purchase  certain  feal  estate,  and 
refers  to  the  contract  as  "set  out  in  the  amended  complaint," 
but  does  not  find  what  the  terms  and  conditions  of  the  am- 
tract  were.  The  findings  simply  state  that  the  contract  was 
"upon  the  terms  and  conditions  therein  stated."  It  is  also 
found  tliat  appellee  entered  into  possession  of  the  real  estate ; 
that,  while  in  possession,  her  husband,  with  her  consent^ 
erected  thereon  a  bam,  in  which  to  keep  his  horse,  and  for 
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the  better  enjoyment  of  the  premises  on  the  part  of  the  ap- 
pellee and  her  husband ;  that  while  she  was  in  possession, 
and  with  her  consent,  her  husband  removed  the  bam  to  an- 
other lot 

3.  The  general  rule  of  law  is  that  a  structure  erected 
by  a  vendee  of  land,  who  is  in  possession  by  virtue  of  his 
contract  of  purchase,  but  who  has  not  yet  obtained  title  to 
the  premises,  can  not  be  removed  without  the  consent  of  the 
vendor,  the  presumption  being,  from  his  interest  under  his 
contract  and  expectation  of  acquiring  absolute  title,  that  he 
intended  the  structure  to  be  a  part  of  the  land.  13  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  672;  Smiih  v.  Moore  (1861), 
26  HI.  392 ;  Ogden  v.  Stock  (1864),  34  111.  622 ;  Hementuay 
v.  CiUler  (1863),  51  Me.  407;  Lapham  v.  Norton  (1880), 
71  Me.  83;  Kmgdey  v.  McFaa-laaid  (1889),  82  Ma  231; 
Poor  V.  Oakmm  (1870),  104  Mass.  309;  Michigan  MuL 
Life  Ins.  Co.  v.  Cronk  (1892),  93  Mich.  49 ;  Little  v.  Will- 
ford  (1883),  31  Minn.  173;  Seatoff  v.  Anderson  (1871), 
28  Wis.  212. 

4.  The  charge  in  the  complaint  is  that  appellee  "wil- 
fully, maliciously  and  without  legal  rigl;it  removed  and  de- 
stroyed a  part  of  the  permanent  improvements,"  etc.  There 
is  no  averment  that  it  was  done  without  the  consent  of  appel- 
lant. There  is  no  finding  that  the  appellee  "wilfully,  ma- 
ficiously,"  etc.,  removed  the  bam,  nor  that  it  was  done  with- 
out appellant's  consent.  There  is  a  finding  that  appellee 
removed  the  bam  "in  the  belief  and  under  the  claim  that 
the  same  had  not  become  the  property  of  the  plaintiff." 
The  naked  finding  that  she  removed  it  does  not  meet  the 
issue  tendered  by  the  complaint 

5.  We  can  not  look  to  the  pleadings  to  determine  facts. 
•When  a  special  finding  of  facts  is  made,  the  facts  upon 
which  the  plaintiff  relies  must  be  stated,  and  the  failure  to 
find  a  material  fact  will  be  taken  as  a  finding  against  him. 
The  burden  was  upon  appellant  to  establish  all  material 
facts  necessary  to  its  recovery.    Where  a  special  finding  is 
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silent  as  to  a  fact,  the  existence  of  which  is  necesscu'y  to  the 
plaintiff's  case,  the  presumption  is  that  the  fact  waa  not  esr 
tablished'  by  the  evidence  and  did  not  exist,  and  is  equiva- 
lent to  a  finding  upon  that  point  against  such  party.  2 
Woollen,  Trial  Proc,  §4351,  and  authorities  there  cited. 

6.  While  the  court  finds  that  appellee  complied  with  all 
the  conditions  of  the  contract  on  her  part  up  to  a  oertain  data 
and  then  'defaulted ;  that,  while  she  was  in  possession,  her 
husband,  with  her  consent,  erected  thereon  a  barn,  and  also 
while  she  was  in  possession  and  with  her  consent  he  removed 
it;  and  further  that  thereafter  she  abandoned  the  premises 
and  appellant  declared  the  contract  forfeited,  and  retained 
and  still  retains  all  payments  made  by  the  ^'defendant  on  the 
agreement  aforesaid" — ^yet  there  is  not  a  single  finding  or 
any  number  of  findings  as  to  the  terras  and  conditions  of 
that  agreement.  Presumptions  or  intendments  are  not  avail- 
able to  support  a  special  finding,  but  the  facts  in  issue  must 
be  stated  with  reasonable  certainty.  HUl  v.  SunJMrt 
(1897),  148  Ind.  319.  A  copy  of  the  written  agreement  is 
not  made  an  exhibit  to  the  complaint,  but  is  embodied  in  it 
as  a  part  thereof.  For  aught  that  appears  in  the  findings, 
the  contract  may  have  given  appellee  the  right  to  move  the 
barn,  and  remove  a  section  of  the  fence.  Neither  can  we 
tell  from  the  special  findings  what  the  rights  of  the  parties 
are  with  regard  to  the  several  amounts  paid  by  appellee. 
The  legal  status  of  the  parties  in  relation  thereto  can  not  be 
determined  from  the  facts  stated. 

By  its  second  conclusion  of  law  the  court  declared  that  the 
words  "all  damages"  should  be  construed  to  include  any  and 
all  damages  existing  at  the  time  of  the  forfeiture,  and  should 
be  construed  to  include  any  damage  caused  by  the  removal 
of  the  bam,  etc.  But  we  search  the  findings  in  vain  to  dis- 
cover any  fact  or  facts  found  by  the  court  which  throw  any 
light  upon  the  question  of  damages  which  the  parties  agreed 
upon  in  case  of  a  declaration  of  forfeiture.  And,  as  above 
stated,  we  can  not  look  to  the  pleadings  to  deterinine  the 
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facts,  and  hence  are  left  in  ignorance  of  material  facts  essen- 
tial to  support  appellant's  cause  of  action. 

Under  the  facts  found,  and  upon  the  theory  of  the  com- 
plaint, appellant  was  not  entitled  to  recover.  Judgment 
affirmed. 


Indianapolis  &  Cincinnati  Traction  Company 
V.  Shepherd. 

[No.  5,373.    Filed  June  0.  1905.] 

1.  ThlAL» — Eminent  Domain. — Railroadu, — Damages. — Right  to  Open 
and  Close. — In  a  railroad  condemnation  proceeding  the  burden  of 
proving  damages  is  on  the  landowner,  and  he  has  the  right  to  open 
and  close,    p.  602. 

2.  Evn)ENCE. — Eminent  Domain, — Railroads. — Damages. — Cost  and 
Sale  Price  of  Land. — Where  the  landowner,  in  a  railroad  condemna- 
tion proceeding,  testifies  as  to  the  value  of  the  land  sought  to  be  con- 

'  demned,  the  railroad  company,  on  cross-examination,  may  show  what 
such  landowner  paid  for  such  land  and  what  he  received  for  a  por- 
tion of  such  land  which  he  had  sold.    p.  603. 

From  Rush  Circuit  Court ;  Douglas  Morris^  Judge. 

Condemnation  proceeding  by  the  Indianapolis  &  Cincin- 
nati Traction  Company  against  Samuel  Shepherd.  From  a 
judgment  for  Shepherd,  said  company  appeals.    Reversed. 

Smith,  Cambern  &  Smith,  for  appellant 
Watson,  Titsworth  &  Oreen,  for  appellee. 

CoMSTOCK,  C.  J. — The  appellant  filed  its  instrument  of 
appropriation,  asking  that  appraisers  be  appointed  to  assess 
the  damages  that  might  be  sustained  by  appellee  on  account 
of  the  appropriation  of  a  strip  of  ground  for  railroad  pur- 
poses. The  appraisers  were  appointed  and  made  their 
award,  and  exceptions  were  filed  to  this  award  by  tlie  appel- 
lant)  on  the  ground  that  tlie  same  was  excessive.  To  the 
complaint  asking  that  appraisers  be  appointed,  the  demurrer 
of  the  appellee  was  overruled^  and  an  answer  of  general 
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denial  filed.     A  trial  by  jury  resulted  in  a  verdict  for  appd- ' 
lee  in  the  sum  of  $400.     Appellant's  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  on  tlie  verdict 

The  only  error  assigned  is  overruling  appellant's  motion 
for  a  new  trial,  and  all  the  reasons  for  a  new  trial  are  waived 
except  three,  namely:  Errors  of  law  occurring  at  the  trial 
in  this:  (1)  Refusing  to  allow  the  appellant  to  assume  the 
burden  of  proof  and  the  right  to  open  and  close  the  case; 
(2)  refusing  to  allow  appellant  to  ask  appellee  on  examina- 
tion what  he  had  paid  for  the  real  estate  in  controversy;  (3) 
refusing  to  allow  appellant  to  ask  appellee  what  he  had 
received  for  part  of  said  real  estate  sold  by  him  to  one 
Moore.  These  questions  will  be  discussed  in  the  order 
named. 

1.  "Where  proceedings  to  condemn  are  instituted  by  the 
party  seeking  the  property,  -and  the  question  of  'just  com- 
pensation' is  submitted  to  a  jury  or  commission  as  part  of 
said  proceeding,  the  question  as  to  which  party  has  the  bur^ 
den  of  proof  is  one  upon  which  the  authorities  conflict  In 
the  states  of  Indiana,  Massachusetts,  Minnesota,  Nebraska, 
New  York,  Oregon,  South  Carolina,  Arkansas  and  Califor^ 
nia  it  is  held  that  it  is  incumbent  on  the  owner  in  the  first 
instance  to  prove  the  amount  of  compensation  to  which  he  is " 
entitled ;  while  in  Alabama,  Illinois,  Georgia,  Ohio,  Texas, 
Tennessee  and  Washington  the  decisions  hold  that  the  bur- 
den is  on  the  party  seeking  to  condemn."    6  Ency.  Ev.,  191. 

Consistently  with  the  proposition  that  the  burden  is  upon 
the  owner  to  prove  the  amount  of  his  damages,  the  following 
cases  hold  that  he  is  entitled  to  open  and  close :  EvansviUe, 
etc,  R.  Co.  V.  Miller  (1868),  30  Ind.  209;  Grand  Rapids, 
etc.,  R.  Co.  V.  Horn  (1873),  41  Ind.  479;  Indiana,  etc.,  R. 
Co.  V.  Cook  (1885),  102  Ind.  133;  Consumers  Oas  Trvsl 
Co.  V.  Huntsinger  (1895),  12  Ind.  App.  285.  See,  also, 
Peed  V.  Brenneman  (1883),  89  Ind.  253,  upon  the  general 
proposition  that  the  party  upon  whom  rests  the  burden  of 
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the  issues  has  the  right  to  open  and  close.  It  appears  from 
an  admission  made  part  of  the  record  that  the  parties  dis- 
agreed only  as  to  the  value  of  the  land  sought  to  be  con- 
demned. In  Orand  Rapid&,  etc,  R.  Co.  v.  Horn,  supra,  and 
Evansville,  etc.,  R.  Co.  v.  Miller,  supra,  this  was  the  only 
question  to  be  determined  by  the  jury.  These  cases  are 
therefore  directly  in  point.  The  court  did  not  err  in  giving 
the  opening  and  closing  to  appellee. 

2.  The  appellee  testified  as  a  witness  in  his  own  behalf  as 
to  the  value  of  the  land  before  and  after  the  railroad  should 
be  located  across  it^  and  identified  the  land  as  some  he  had 
bought  from  a  Mrs.  Glass,  and  on  cros^examination  appel- 
lant's counsel  asked  him  how  much  he  paid  for  the  land,  to 
which  question  appellee  objected ;  and  appellant  offered  to 
prove  by  the  same  witness  that  he  paid  $1,760  for  the  32^ 
acres  that  he  bought  from  Mrs.  Glass,  it  being  a  part  of  the 
land  now  involved  in  this  controversy.  The  court  sustained 
the  objection,  and  refused  appellant's  offer. 

Appellee  also  testified  that  he  sold  twenty-eight  acres 
of  this  land  to  John  P.  Moore,  leaving  in  the  tract  in  con- 
troversy four  and  one-half  acres.  Appellant  had  appropri- 
ated for  its  right  of  way  a  strip  four  rods  wide  off  of  the 
south  side  of  this  four  and  one-half  acre  tract  amounting  to 
about  one  and  one-tenth  acres.  Appellant's  counsel  then 
asked  appellee  how  much  he  received  for  the  twenty-eight 
acres  sold  to  Moore,  but  the  court  refused  to  allow  him  to 
answer;  and  appellant  offered  to  prove  that  he  received 
$1,500  for  the  twenty-eight  acres,  but  the  court  refused  the 
offer.  One  of  the  questions  involved  was  the  value  of  the 
four  and  one-half  acre  tract  owned  by  appellee  before  the 
company  located  its  tracks  over  it.  The  appellee  had  testi- 
fied it  was  worth  $900,  and  also  testified  that  other  farm 
land  in  the  neighborhood  was  worth  from  $90  to  $125  per 
acre ;  that  there  were  no  buildings  or  other  improvements  on 
this  land.    The  q^e8tion  presented  is  not  as  to  the  weight, 
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but  as  to  the  competency  of  the  proposed  evidencet  The  evi- 
dence rejected  was  calculated  to  throw  light  upon  the  value 
of  the  land  in  controversy.  It  might  have  been  entitled  to 
but  little  weight,  and  appellee  would  have  had  the  privilege 
of  showing  all  the  facts  and  circumstances  which  might  have 
affected  the  consideration  paid  for  the  land  at  the  time  or 
times  named,  but  the  evidence  was  relevant  on  the  question 
of  value. 

In  Gillett,  Indirect  and  Collat  Ev.,  §79,  it  is  said: 
'^There  is  a  distressing  conflict  upon  the  authorities  as  to 
the  right  of  a  party  producing  a  witness  as  to  value  to  prove 
by  such  witness  the  prices  received  in  recent  sales  of  like 
property  in  the  same  neighborhood.  The  courts  of  Massa- 
chusetts, K^ew  Hampshire,  Illinois,  Wisconsin,  Iowa, 
Kansas  and  Washington  may  be  cited  as  supporting  the 
affirmative  of  this  proposition,  while  the  negative  is  main- 
tained by  the  courts  of  New  York,  Pennsylvania,  New  Jer- 
sey, Georgia,  Missouri,  Minnesota  and  California,  As  re- 
spects the  objection  that  such  evidence  is  collateral,  it  may 
be  a  sufficient  answer  that  in  determining  the  question,  as  to 
the  value  of  property,  the  witnesses  must^  in  their  own 
mental  operations,  draw  largely  upon  the  same  oollateral 
considerations.  *  *  *  jf  the  criterion  was  inherent 
value,  there  could  be  no  warrant  for  an  examination  into 
collateral  instances,  but  as  actual  sales  are  at  least  a  part  of 
the  indicia  of  market  value,  evidence  of  other  sales  can 
scarcely  be  regarded  as  collateraL" 

While  the  right  of  a  party  producing  a  witness  to  make 
proof  in  the  direct  examination  of  the  amounts  realized  from 
other  sales  may  be  in  doubt,  we  are  of  the  opinion  that  upon 
cross-examination  such  inquiry  should  be  permitted,  the 
jury  being  entitled  to  all  the  facts  calculated  to  aid  them  in 
determining  the  value  of  the  property  in  question* 

The  difference  in  the  value,  if  any,  fixed  by  appellee  upcm 
this  property,  or  upon  parts  of  it,  might  or  might  not  affect 
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his  testimony  in  the  estimation  of  the  jnry,  depending  upon 
the  conditions  and  circumstances  attending  each  particular 
sale^    The  excluded  evidence  should  have  been  admitted. 

Judgment  is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Nance  v.  Kempeb. 

[No.  6,287.    Filed  March  31,  1905.    Rehearing  denied  June  6,  1905.] 

1.  GokTBACTS. — Rescission, — Fraud. — Drunkenness, — Rescission  of  a 
contract  for  fraud  and  drunkenness  will  not  be  decreed  where  no 
fraud  was.  practiced,  unless  such  drunkenness  was  such  as  to  render 
plaintiff  incompetent  to  contract,    p.  607. 

2.  Same. —  Rescission, —  Drunkenness, —  A  contract  can  be  rescinded 
for  drunkenness  only  when  plaintiff  is  shown  to  have  been  so  drunk 
as  to  be  deprived  of  his  understanding,  similar  to  cases  of  insanity  or 
idiocy,  and  a  finding  that  be  was  ''too  much  intoxicated  fully  to  real- 
ize what  he  was  doing'*  is  not  sufficient  to  avoid  such  contract, 
p.  60& 

From  Tipton  Circuit  Court;  James  F.  EUiott,  Judge. 

Action  by  Nimrod  Kemper  against  Theodore  M.  Nance. 
lYom  a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

Coleman  &  Carter,  for  appellant. 
Oifford  &  Clifford,  for  appellee. 

Robinson,  P.  J. — Suit  by  appellee  to  annul  a  contract  of 
purchase  of  personal  property  from  appellant  A  trial  by 
the  court  upon  issues  formed  resulted  in  a  judgment  in  favor 
of  appellee  for  $200  and  the  cancelation  of  a  note  for  $100 
executed  by  appellee  to  appellant. 

The  special  finding  of  facts  shows:  About  a  year  prior 
to  the  bringing  of  this  action,  appellee,  about  seventy-four 
years  old,  and  without  experience  in  business  except  ajs  a 
farmer,  removed  from  a  farm  to  the  city  of  Tipton,  and 
since  that  time  his  former  habit  of  drink  had  greatly  in- 
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creased^  so  much  so  that  he  remained  intoxicated  ahnost  coo- 
tinuously.  Appellant^  from  the  year  1866  until  1900  was 
engaged  in  the  saloon  business^  and  during  the  greater  po^ 
tion  of  that  time  appellee  was  on  appellant's  bond  for  the 
sale  of  liquor.  They  were  intimate  friends.  Appellee 
drank  often  and  excessively  at  appellant's  bar  while  he  was 
in  the  business,  and  continued  to  drink  there,  where  appel- 
lant still  made  hia  headquarters^  until  the  time  of  the  trans- 
action in  question.  During  December,  1902,  appellee  was 
so  under  the  influence  of  intoxicating  liquors  that  those  oon- 
nected  with  him  in  small  business  matters  considered  the 
propriety  of  having  a  guardian  appointed  for  him,  as  he 
was  becoming  incompetent  to  transact  business.  On  the  aft- 
ernoon of  Saturday,  December  20, 1902,  appellee  and  Joseph 
Henry  met  in  a  saloon,  and,  after  drinking  until  both  were 
badly  intoxicated,  watched  the  bartender  carry  on  the  busi- 
ness, and  talked  of  what  a  great  business  it  was,  and  Henry 
told  appellee  of  a  set  of  fixtures  appellee  might  buy  and  start 
in  business,  and  that  he  (Henry)  would  tend  bar  for  him. 
Thereupon  appellee  directed  Henry  to  see  appellant,  the 
owner  of  the  fixtures,  and  learn  what  they  could  be  bought 
for.  Appellee  and  Henry  went  to  the  saloon  where  the  fix- 
tures were,  and,  taking  a  casual  look  at  them,  left  the  saloon, 
and  appellee  sent  Henry  in  to  learn  the  price,  and  when 
Henry  reported  they  could  be  bought  for  $300  appellee 
at  once  sent  Henry  to  tell  appellant  that  he  would  take  them. 
Appellant  had  previously  told  Henry  that  he  would  take 
$250  for  the  fixtures,  and  that  he  could  have  for  his  services 
in  selling  them  all  he  could  get  above  that  sum.  Henry  had 
been  barkeeper  for  appellant  in  the  saloon  where  the  fixtures 
were,  and  knew  appellee  and  his  habits  of  drink.  Appellee 
and  Henry  returned  to  the  saloon  in  which  they  had  been 
drinking,  and,  after  drinking  more,  started  out  and  met 
appellant  in  front  of  the  saloon,  when  appellant  suggested 
that  they  go  at  once  and  close  up  the  contract^  which  they 
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proceeded  to  do,  going  to  a  real  estate  office  where  appellant 
dictated  the  contract  of  sale^  and  appellee,  at  appellant's 
direction,  executed  his  note  for  $300,  due  in  five  days. 
When  appellee  left  the  office  he  was  so  intoxicated  he  fell, 
and  had  to  be  helped  to  his  feet    The  property  consisted  of 
certain  saloon  fixtures  which  were  of  old  style,  and  not  of 
greater  value  than  $50.     Appellee  went  to  his  home  that 
evening  greatly  intoxicated,  remained  intoxicated  all  next 
day,  and  on  the  morning  of  Monday,  December  22,  began 
drinking  again,  when  Henry  came  after  him  to  close  the 
trade.    He  and  Henry  went  to  a  saloon  and  drank.    Coming 
out  they  met  appellant  and  went  in  and  drank  again.    At 
appellant's  request  they  then  went  to  a  bank,  which  held  the 
notes  of  appellee  in  a  large  sum,  and,  at  appellant's  direc- 
tion, appellee  gave  a  note  to  the  bank  for  $200,  and  paid  the 
money  to  appellant,  and  executed  his  note  to  appellant  for 
$100,  appellant  surrendering  the  $300  note.     "During  all 
these  transactions  plaintiff  was  intoxicated,  but  not  so  much 
so'as  on  Saturday  evening  before,  but  was  too  much  intoxi- 
cated fully  to  realize  what  he  was  doing;  that  from  Satur- 
day noon  until  Monday, morning  plaintiff  had  no  recollec- 
tion as  to  what  he  did  or  where  he  was ;  that  the  defendant 
knew  plaintiff's  condition,  and  that  he  knew  that  he  was  not 
in  condition  to  transact  business,  on  accoimt  of  intoxica- 
tion."   Henry  was  acting  as  agent  of  appellant,  who  paid 
him  $50  for  his  services.    On  December  23,  1902,  appellee, 
by  his  agent  and  attorney,  tendered  back  to  appellant  the 
property  and  demanded  the  money  paid,  all  of  which  was 
refused  by  appellant    As  conclusions  of  law  the  court  stated 
that  the  contract  was  null  and  void,  that  appellee  was  en- 
titled to  recover  of  appellant  $200,  and. that  the  note  for 
$100  should  be  canceled.    Judgment  was  rendered  accord- 
ingly. 

1.     The  case,  as  made  by  the  complaint^  is  upon  the 
theory  that  appellant,  knowing  appellee's  habit  of  exces- 
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sively  using  intoxicating  liquor,  and  his  appetite  for  strong 
drink,  induced  appellee  to  drink  alcoholic  drinks,  to  the 
extent  that  he  became  intoxicated,  for  the  false  and  fraudu- 
lent purpose  and  intent  of  cheating  and  defrauding  him; 
and  that  while  in  an  intoxicated  condition,  thus  brought 
about,  appellee  was  induced  to  enter  into  a  contract  wherehy 
he  purchased  for  $300  certain  personal  property  of  the  value 
of  $20.  The  findings  are  not  upon  the  theory  that  appellee 
was  induced  by  appellant  to  become  intoxicated  for  the  pur- 
pose of  defrauding  him  out  of  his  property,  but  if  they  are 
sufficient  to  authorize  the  conclusions  of  law  it  must  be  upon 
the  theory  that  appellee  was  incapacitated  by  intoxieatiwi 
from  making  a  contract,  and  that  this  incapacity  was  known 
to  appellant  at  the  time  of  the  transaction.  See  17  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  399.  So  far  as  appellant  is 
concerned,  appellee's  intoxication  was  voluntary.  Even  if 
the  inference  is  authorized  that  the  agent  induced  appellee 
to  become  intoxicated,  yet  there  is  nothing  in  the  finding  to 
show  that  in  so  doing  he  was  acting  for  appellant  But 
fraud  is  not  found  as  a  fact  It  is  true  that  fraud  might  be 
inferred  from  appellee's  condition  at  the  time  the  transac- 
tion was  entered  into,  taken  in  connection  with  the  character 
of  the  transaction  itself;  but  this  court  can  not  draw  that 
inference.  As  the  trial  court  has  not  found  fraud  as  a  fact, 
that  element  is  not  in  the  case,  and  the  finding  must  rest 
upon  the  theory  that  when  the  contract  was  made  appellee 
was  incapable  of  contracting  because  of  his  intoxication. 
The  simple  question  then  is  whether  the  findings  show  that 
appellee  was  not  competent  to  contract 

2.  In  Henry  v.  Ritenotcr  (1869),  31  Ind.  136,  in  speak- 
ing of  an  answer  based  upon  intoxication,  the  court 
said :  "His  intoxication  seems  to  have  been  voluntary,  and 
to  have  gone  to  the  extent  only  that  he  did  not  clearly  under- 
stand the  business.  That  is  not  enough,  however,  to  render 
his  contract  void  or  voidable,  in  the  absence  of  any  advan- 
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tage  having  been  gained  By  dealing  with  him.  Mere  dull- 
ness of  intellect,  from  whatever  canse,  does  not  amount  to 
incapacity  to  contract" 

In  Reinshopf  v.  Rogge  (1871),  37  Ind.  207,  the  court 
said :  "Drunkenness  of  itself  merely,  unless  fraud  be  prac- 
ticed, will  not  avoid  a  contract;  but  if  the  party  be  in  such  a 
state  of  intoxication  that  he  is,  for  the  time,  deprived  of 
reason,  the  contract  is  void."  See  Jenners  v.  Howard 
(1842),  6  Blackf.  240. 

In  Harhisonv.  Lemon  (1832),  3  Blackf.  51,  23  Am.  Dec. 
376,  it  is  said :  "The  contract  is  not  shown  to  be  unfair ; 
nor  is  there  any  proof  that  the  intoxication  was  produced 
by  the  grantee's  contrivance.  The  defendants  rely  on  the 
naked  fact  of  drunkenness.  To  enable  them  to  succeed,  they 
were  bound  to  prove  the  drunkenness  to  have  been  so  great  as 
to  produce  an  absolute  privation  of  understanding  for  the 
time,  similar  to  cases  of  idiocy  or  insanity."  See,  also,  Mus- 
selman  v.  Cravens  (1874),  47  Ind.  1;  Cwnmiags  v.  Henry 
(1858),  10  Ind.  109 ;  Harlanv.  Brown  (1892),  4  Ind.  App. 
319;  Joest  v.  Williams  (1873),  42  Ind.  565,  13  Am. 
Rep.  377. 

Tested  by  these  rules,  it  must  be  concluded  that  the  find- 
ings do  not  show  that  appellee  was  incompetent  to  contract 
by  reason  of  intoxication.  The  strongest  statement  in  the 
findings  upon  the  question  is  that  he  was  "too  much  intoxi- 
cated fully  to  realize  what  he  was  doing."  We  can  not  pre- 
sume anything  in  aid  of  the  findings.  If  he  realized  what 
he  was  doing,  although  intoxicated,  he  was  bound,  in  the  ab- 
sence of  fraud.  His  failure  fully  to  realize  what  he  was 
doing  could  result  from  intoxication  that  produced  no  more 
than  "mere  dullness  of  intellect"  As  the  findings  come  to 
us,  appellee  relies  wholly  upon  incompetency  to  contract  be- 
cause of  intoxication,  and  under  the  above  authorities  the 
findings  do  not  show  such  incompetency  as  makes  the  trans- 
action voidable.  While  the  findings  are  insufficient  to  author- 
VoL.  35—39 
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ize  a  judgment  in  appellee's  favor,  yet,  we  think  ihe  ends  of 
justice  will  be  best  subserved  by  ordering  a  new  trial 

Judgment  reversed,  with  instructions  to  grant  appellantfs 
motion  for  a  new  trial^  with  leave  to  appellee  to  amend  his 
complaint 


Smith  t;.  Smith. 

[No.  5,400.     Filed  June  7,  1006.1 

1.  PlJiADiNG. — Complaint— 8uf[lciencif.—In%t%<a  Attack  (m  Appeal.^ 
A  complaint  is  sufficient,  when  attacked  for  the  first  time  on  appeal, 
where  it  states  facts  sufficient  to  bar  another  action,  and  indades 
every  fact  absolutely  necessary  to  state  a  cause  of  action,    p.  611. 

2.  Judgment. — Res  Judicata, — ^A  subsisting  judgment,  rendered  by  a 
court  having  jurisdiction  of  the  parties  and  subject-matter,  upon  the 
merits,  as  between  the  parties  thereto,  is  res  judicata  as  to  all  ques- 
tions actually  in  issue,  and  sometimes  as  to  all  questions  capable  of 
litigation  in  such  action,    p.  613. 

3.  Same. — Res  Judicata. — Divorce, — Support. — ^A  judgment  denying  a 
wife  a  divorce  and  alimony  is  not  rea  judicaia  as  to  a  subsequent 
action  by  such  wife  for  support  for  herself  and  children  under 
§§6977,  6978  Burns  1901,  §85132,  5133  R.  S.  1881.    p.  614. 

4.  Husband  and  Wife.  —  Support.  —  Complaint. — DmUal.  —  Pacts 
Provable. — Under  the  general  denial  to  a  complaint  for  support,  the 
husband  may  disprove  the  charge  of  intoxication,  desertion  and  mis- 
treatment,  and  may  show  that  the  wife  was  at  fault  in  the  separation, 
p.  615. 

5.  Appeal  and  Ebbob.  —  Weighing  Evidenea.  — -The  Appellate  Court 
will  not  disturb  the  finding  below,  rendered  upon  conflicting  oral  evi- 
dence, where  there  was  competent  evidence  in  support  of  every  mate- 
rial allegation  of  the  complaint,    p.  616. 

6.  Husband  and  Wife. — Support. — Decree  of  Money  Pa^falle  Weeklif. 
— In  an  action  by  the  wife  against  the  husband  for  support  for  her- 
self and  children  it  is  within  the  power  of  the  court  to  decree  weekly 
payments,  instead  of  a  sum  in  gross,    p.  617. 

7.  Same. — Domicile  of  Wife. — Presumption. — Ri  the  absence  of  a  con- 
trary showing,  the  domicile  of  the  wife  is  that  of  the  husband,  and  the 
presumption  is  that  they  are  living  together,    p.  618. 

8.  Same. —  Trial —  Desertion. —  Evidence. —  Under  a  charge  of  deser- 
tion, in  an  action  for  support,  the  wife  may  prove  the  cause  thereof 
as  bearing  on  the  amount  of  allowance,    p.  619. 

9.  Same.— iSffippor*.— Decree.— Under  86980  Burns  1901,  §5135  R.  8. 
1881,  the  court,  in  an  action  by  the  wife  for  support,  may  authoriie 
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such  wife  to  lease  or  mortgage  such  husband's  property  and  apply 
the  rents  or  proceeds  to  the  payment  of  the  decree,    p.  619. 

From  HamiltDD  Circuit  Court;  Ira  W,  Christian,  Judge. 

Action  bj  Minnie  6.  Smith  against  Aaron  H.  Smith. 
From  a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Shirts  &  Fertig,  T.  J.  Terhune  and  A.  C.  Pearson,  for 
appellant 
Kane  £  Kane,  for  appellea 

Mtebs^  p.  J. — This  is  an  action  by  the  wife  (appellee) 
against  her  husband  (appellant)  for  separate  support  of 
herself  and  their  two  children,  aged  seven  and  five  years 
respectively.  This  cause  is  based  upon  §6977  et  seq.  Bums 
1901,  §5132  et  seq.  E.  S.  1881.  The  complaint  declares 
upon  the  third  clause  of  §6977,  supra,  and  substantially 
complies  with  §6978,  supra, 

1.  In  the  form  in  which  the  record  comes  to  this  court, 
the  sufficiency  of  the  complaint  is  here  for  the  first  time  the 
subject  of  attack  for  want  of  facts.  The  objections  stated 
are :  ( 1 )  That  it  does  not  aver  the  desertion  without  cause ; 
(2)  "the  n^lect  to  provide,  by  reason  of  drunkenness,  is  not 
shown  to  have  continued  for  any  length  of  time,  being  laid 
simply  in  the  present  tense,  and  followed  by  the  averment 
that  appellant  had  not  furnished  appellee  with  any  aid  since 
January  26,  1904."  With  all  reasonable  presumptions  and 
intendments  in  favor  of  the  pleading,  no  one  will  say  that  it 
does  not  oontain  facts  enough  to  bar  another  action,  or  affirm 
that  it  totally  fails  to  state  a  material  fact  absolutely  neces- 
sary to  the  right  of  recovery.  And  yet  such  must  be  the 
weakness  of  the  complaint,  or  the  defects  therein,  if  any, 
will  bo  cured  by  the  verdict  and  judgment  Peoria,  etc.,  R. 
Co.  V.  Attica,  etc.,  R.  Co.  (1900),  154  Ind.  218;  City  of 
South  Bend  v.  Turner  (1901),  156  Ind.  418,  54  L.  R.  A. 
396,  83  Am.  St  200;  Xenia  Real  Estate  Co.  v.  Macy 
(1897),  147  Ind.  568;  Walter  v.  Walter  (1889),  117  Ind. 
247;  Brandis  v.  Grissom  (1901),  26  Ind.  App.  661.    The 
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complaint  is  sufficient  to  withstand  the  objections  urged 
against  it  Harris  v.  Harris  (1885),  101  Ind.  498 ;  Burkett 
V.  Holman  (1885),  104  Ind,  6. 

To  the  complaint  an  answer  was  filed  in  three  paragraphsw 
The  first,  a  general  deniaL  As  to  the  facts  averred  in  the 
second  and  third  paragraphs,  we  take  appellant's  statement 
as  follows:  "The  second  paragraph  admits  the  marriage, 
the  birth  of  children,  and  the  ownership  of  property  allied 
fti  the  complaint,  but  further  alleges  that  on  June  24, 1903, 
appellee  sued  appellant  in  the  same  court  for  divorce  and 
alimony,  alleging  in  her  complaint  the  marriage,  cohabita- 
tion and  the  birth  of  thei3hildren ;  also  appellant's  ownership 
of  property,  as  in  the  present  complaint;  also  that  appellant 
had  deserted  appellee  and  her  children,  and  had  not  made 
"provision  for  their  support;  that  appellant  was  an  habitual 
drunkard,  and  had  treated  appellee  in  a  cruel  and  inhuman 
manner,  and  had  continuously  cursed,  abused  and  otherwise 
mistreated  her,  so  that  she  had  been  oompelled  to  leave  him 
and  live  separate  and  apart  from  him ;  that  she  was  in  desti- 
tute circumstances,  and  without  means  to  employ  counsel; 
that  the  prayer  was  for  divorce,  the  custody  of  said  children, 
and  for  $5,000  alimony ;  and  that  all  Ihe  all^ations  against 
appellant  in  the  present  complaint  are  the  same  all^tions 
and  charges  as  contained  in  the  former  complaint;  that  ap- 
pellant joined  issue  Ijy  general  denial ;  that  the  cause  was 
tried  before  the  court  in  January,  1904,  and  after  hearing 
all  the  evidence  the  court  found  for  appellant,  and  gave 
judgment  in  his  favor  against  the  appellee  that  all  and  sin- 
gular the  said  all^ations  and  charges  were  untrue,  and  that 
she  take  nothing  by  her  complaint,  and  that  the  petition  for 
divorce  be  wholly  denied ;  that  said  judgment  remained  in 
full  force  and  effect;  that  appellee  was  thereby  debarred 
and  precluded  from  maintaining  this  action ;  and  that  all 
matters  charged  in  the  complaint  and  every  issue  thereby 
tendered  had  been  by  said  previous  judgment  fully  adjudi- 
cated and  set  at  rest. 
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"The  third  paragraph  of  answer  is  like  the  second,  except 
that  it  sets  up  the  former  suiji  and  judgment  as  a  har  to  the 
maintenance  of  the  present  action  on  account  of  any  act  or 
omission  alleged  against  the  appellant  as  having  occurred 
prior  to  the  24th  day  of  June,  1903.  The  allegations  as  to 
the  issues  and  trial  of  the  former  suit  are  the  same  as  in  the 
second  paragraph,  with  the  additional  averment  that  appel- 
lee applied  for  and  obtained  before  the  trial  an  allowance 
for  her  support,  pending  the  action,  which  appellant  paid, 
and  that  on  rendering  final  judgment  denying  the  divorce 
the  court  ordered  appellant  to  pay  the  costs  and  appellee's 
counsel  fees,  all  of  which  he  paid,  amounting  to  $800.  It 
is  further  alleged  in  the  third  paragraph  that  appellant  has 
not  been  intoxicated  since  the  bringing  of  the  said  action  for 
divorce,  and  that  he  has  not  deserted,  nor  in  any  manner 
mistreated,  the  appellee  since  said  date,  but  alleges  the  fact 
to  be  that  appellee  has  lived  apart  from  appellant^  since 
bringing  said  action  for  divorce,  of  her  own  free  will  and 
accord,  and  without  cause,  and  that  she  has  never  offered  to 
return  to  the  home  of  appellant  nor  asked  him  for  any  sup- 
port or  money  since  the  former  trial  and  judgment" 

2.  Separate  demurrers  to  the  second  and  third  para- 
graphs of  answer  being  sustained,  this  ruling  of  the  court  is 
here  assigned  as  error.  The  question  therefore  is,  did  each 
of  the  paragraphs  of  appellant's  answer,  separately  consid- 
ered, state  facts  sufficient  to  constitute  a  good  answer  of  res 
judicata? 

The  court  in  the  case  oiKitts  v.  ^Y^llson  (1894),  140  Ind. 
604,  said :  "Before  the  rule  of  former  adjudication  can  be 
invoked  it  must  appear  that  the  thing  demanded  was  the 
same ;  that  the  demand  was  founded  upon  the  same  cause  of 
action ;  that  it  was  between  the  same  parties,  and  found  for 
one  of  them  against  the  other  in  the  same  quality.  The 
party  must  not  only  be  the  same  person,  but  he  must  also  be 
suing  in  the  same  right.    Jones  v.  Vert  [1889],  121  Ind, 
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140;  Whitney  v,  Marshall  [1894],  138  Ind.  472,  and  au- 
thorities cited  in  those  cases." 

The  doctrine  of  former  adjudication  rests  upon  the  firmly 
settled  principle  of  law,  that  an  action  prosecuted  to  judg- 
ment in  a  court  having  jurisdiction  of  the  parties  and  of  the 
subject-matter,  upon  the  merits,  as  between  the  parties 
thereto,  without  appeal,  is  a  finality  as  to  all  issues  actually 
made  and  facts  proved  and  passed  upon,  and  in  certain  cases 
may  extend  to  such  issues  or  facts  as  might  properly 
have  been  made  and  decided  in  that  action.  Parker  v,  Oben- 
chain  (1895),  140  Ind.  211;  McFadden  v.  Ross  (1886), 
108  Ind.  512;  Crum  v.  Rea  (1896),  14  Ind.  App.  379; 
Black,  Judgments,  §504. 

3.  We  can  not  agree  with  appellant  that  the  proceedings 
had  in  the  divorce  action  instituted  by  appellant  on  June 
24,  1903,  as  averred  in  the  second  and  third  paragraphs  of 
answer,  were  sufficient  to  bar  a  recovery  in  the  action  now 
before  the  court.  The  gist  of  that  action,  as  it  appears  from 
appellant's  answers  herein,  was  whether  at  Itat  time  there 
existed  grounds  for  a  divorce;  the  questipn  of  alimony  is  in- 
cidental to  the  divorce,  and  is  granted  only  in  case  of  a  de- 
cree for  a  divorce.    Moon  v.  Bavm  (1877),  58  Ind,  194. 

The  averments  of  the  answers  show  that  the  same  facts 
and  grounds  for  this  action  were  in  issue  in  the  action  for  a 
divorce ;  that  the  issues  then  pending  before  the  court  were 
decided  adversely  to  appellee,  and  admit  that  the  parties  to 
tins  action  are  still  husband  and  wife.  A  complete  answef 
to  appellant's  contention  is  found  in  the  statement  of  this 
court  in  the  case  of  Carr  v.  Carr  (1893),  6  Ind.  App.  377: 
"The  obligation  of  a  husband  to  support  his  wife  and  infant 
children  is  a  continuing  one,  and  lasts  so  long  as  the  relation 
exists.  The  purpose  of  this  action  is  not  to  recover  for 
past  support^  but  for  present  and  future  maintenance. 
*  *  *  The  statute,  §§5134,  5135  R.  S.  1881,  in  speak- 
ing of  the  judgment  for  support  and  maintenance,  calls  it 
alimony.     The  word  alimony  is  here  used  in  its  primary 
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sense  of  nourishment,  sustenance,  means  of  living.  The  ef- 
fort here  is  to  obtain  nourishment  and  means  of  sustenaiice 
for  the  present  and  future." 

In  a  divorce  proceeding  the  effect  of  a  decree  for  alimony 
is  an  adjustment  of  all  property  rights  between  the  par- 
ties. Walker  v.  Walker  (1898),  150  Ind.  317;  Hilbish  v, 
Haitle  (1896),  145  Ind.  59,  33  L.  R  A.  783;  Murray  v. 
Murray  (1899),  153  Ind.  14. 

In  the  first  proceedings  the  relief  demanded  was  a  divorce, 
which  carried  with  it,  as  incidental  thereto,  the  adjustment- 
of  their  property  rights,  only  in  case  the  divorce  was 
granted.  The  only  grounds  for  divorce  charged  were  cruel 
treatment  and  habitual  drunkenness.  If  the  averment  of 
desertion  amounted  to  anything  at  all,  it  was  in  connection 
with  the  charge  of  cruel  treatment  No  more  can  be  said  of 
it  Actions  for  divorce  as  well  as  actions  for  support  are 
statutory,  yet  6ach  is  based  on  entirely  different  statutes.  A 
strictly  statutory  provision  authorizing  the  one  is  insufficient 
upon  which  to  base  the  other,  and,  as  applied  to  the  case  at 
bar,  each  paragraph  of  answer  is  insufficient,  in  that  it  does 
not  show  that  the  relief  demanded  is  the  same,  that  the  de- 
mand is  founded  upon  the  same  cause  of  action,  and  that 
the  actions  are  in  the  same  right.    Kitts  v.  WUlson,  supra. 

4.  That  there  was  no  intoxication  of  appellant;  that 
there  was  no  desertion  or  mistreatment  of  appellee  by  appel- 
lant; that  appellee  has  lived  separate  and  apart  from  appel- 
lant of  her  own  will  and  without  cause,  and  that  appellee 
never  offered  to  return  to  the  home  of  appellant  nor  asked 
him  for  any  support  or  money  since  the  trial  and  judgment 
in  \he  divorce  proceeding,  as  averred  in  the  third  paragraph 
of  answer,  are  all  facts  provable  under  the  general  denial. 
We  therefore  conclude  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  appellant's  second  and  third 
paragraphs  of  answer. 

The  issues  being  formed  by  an  answer  of  general  denial 
to  the  complaint,  the  same  were  submitted  to  the  court  for 
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trial,  resulting  in  a  general  finding  and  judgment  for  i 
lee,  to  which  finding  appellant  reaetved  an-  exception. 
Thereupon  judgment  was  rendered  requiring  appellant  to 
pay  certain  sums  weekly  to  appellee,  beginning  with  the  date 
of  the  filing  of  her  complaint^  and  continuing  until  the  fu^ 
ther  order  of  the  court,  and  in  default  of  payment  appellee 
was  empowered  to  take  possession  of  certain  real  estate  and 
lease  the  same,  or  a  part  thereof,  for  the  highest  and  beat 
rent  obtainable  therefor,  and  apply  said  rent  in  satisfaction 
of  this  order. 

Appellant's  motions  for  a  new  trial  and  to  modify  tbe 
judgment  were  overruled,  and  these  rulings  are  assigned  as 
error. 

5.     Fourteen  reasons  are  assigned  for  a  new  trial   Firsts 
the  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence.   Under  this  assignment  we  are  asked  to  weigh  the 
evidence  and  determine  the  fair  preponderance  lliereof 
under  the  issues.    Acts  1903,  p.  338,  §8.    The  facts  in  lie 
case  at  bar  were  sought  to  be  established  entirely  by  oral 
evidence.    And  on  examination  of  the  record  we  find  sOTie 
conflict  in  the  evidence  on  some  of  the  n:iaterial  questions  at 
issue.    As  compared  to  a  court  of  original  jurisdiction,  an 
appellate  tribunal  is  at  a  great  disadvantage  in  determining 
the  weight  which  should  be  given  to  the  testimony  of  the 
various  witnesses.    It  does  not  have  the  benefit  of  observing 
the  actions,  appearance  and  manner,  as  well  as  many  other 
circumstances  that  attach  to  and  surround  a  witness  wW^*^ 
testifying,  which  may  go  a  long  way  toward  impressing  the 
trial  court  with  the  truthfulness  or  falsity  of  the  witness's 
statements.     This  court  knows  that  in  the  actual  trial  of 
causes  many  incidents  happen  which  may  be  legitimately 
considered  by  the  trial  court  in  determining  the  weight 
which  should  be  given  to  the  evidence  of  a  witness^  wiich 
can  not  be  made  to  appear  from  the  record.    For  these  rea- 
sons, and  controlled  by  the  principles  announced  in  Pariir 
son  V.  Thompson  (1905),  164  Ind.  609,  and  Hudebon  v. 
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Eudelsofir(1905),  164  Ind.  694,  this  court  will  not  disturb 
the  decision  and  judgment  of  the  lower  court  upon  the 
weight  or  preponderance  of  evidence  alone,  unless  there  is  a 
clear  lack  of  evidence  to  support  a  material  fact  necessary  to 
support  the  finding  and  -judgment  of  the  lower  court,  or  the 
evidence  before  the  trial  court  was,  as  said  by  the  court  in 
the  case  of  Hudehon  v.  HudeUon,  supra,  all  "documentary, 
by  depositions,  or  otherwise  of  such  a  clear  and  conclusive 
character  as  to  enable  and  tO"  warrant  this  court  to  say,  as  a 
matter  of  law,  that  such  decision  is  erroneous." 

We  have  read  the  evidence  in  the  case  at  bar,  and  there 
is  evidence  tending  to  prove  brutal  and  cruel  treatment  on 
the  part  of  appellant  to  appellee,  and  from  which  the  court 
was  authorized  to  find  that  it  was  necessary  for  the  appellee, 
to  protect  herself  from  physical  injury,  to  seek  a  place  of 
abode  other  than  that  provided  by  appellant  There  is  also 
evidence  showing  that  appellant  was  not  furnishing  any  sup- 
port to  the  appellee,  or  to  their  children  domiciled  with 
appellee,  at  the  time  this  action  was  begun,  and  that  they 
were  receiving  aid  from  neighbors  and  friends.  There  is 
also  evidence  tending  to  prove  that  appellant  was  a  constant 
user  of  intoxicating  liquors,  and  to  the  extent,  and  by  reason 
thereof,  as  the  court  must  have  found  from  the  evidence,  as 
to  cause  him  to  neglect  to  provide  for  his  family.  There- 
fore, as  there  is  evidence  in  the  record  tending  to  support  the 
conclusion  reached  by  the  trial  court,  we  will  not  disturb  the 
judgment  on  the  question  of  preponderance  of  the  evidence. 

6.  Second,  that  the  decision  of  the  court  is  contrary  to 
law.  The  complaint  avers  that  appellant  is  the  husband  of 
appellee,  and  is  an  habitual  drunkard,  and  by  reason  thereof 
neglects  to  provide  for  his  family.  The  complaint  avers  one 
of  the  statutory  grounds  authorizing  the  wife  to  obtain  out 
of  the  property  of  her  husband  provision  fo«  the  support  of 
herself  and*  infant  children  of  herself  and  husband  in  her 
custody.  If  the  charge  made  in  the  complaint  be  true  (and 
in  the  case  now  under  consideration  the  court  so  found)  and 
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the  evidence  be  sufficient  to  sustain  such  finding  (and  we 
have  so  declared)  the  decision  of  the  coutt  can  not  be  said 
to  be  contrary  to  law.  But  it  is  contended  that  the  deciflicm 
of  the  lower  court  is  contrary  to  law,  for  the  reason  that  the 
finding  of  the  court  should  have  been  for  a  sum  in  gross,  and 
not  a  weekly  allowance.  Section  6979  Bums  1901,  §5134 
R.  S.  1881,  authorizes  the  court  to  make  "such  orders  and 
allowances,  in  the  nature  of  alimony,  out  of  the  husband's 
estate,  as  may  seem  just  and  equitable  and  for  the  best  inter- 
ests of  such  wife  and  children."  The  construction  given  the 
word  "alimony,"  as  used  in  this  section  of  our  statute  by 
this  court,  in  the  case  of  Carry.  Carr,  supra,  seems  to  us  to 
be  a  correct  interpretation  of  its  meaning.  The  object  of 
the  proceeding  such  as  the  one  here  invoked  by  the  wife  is 
cleerly  to  compel  him  on  whom  the  law  has  cast  the  burden 
of  supporting  the  family  to  furnish  nourishment^  sustenance 
and  a  means  of  living,  and  not  to  determine  property  rights 
between  husband  and  wife,  as  contemplated  by  our  statntes 
for  divorce.  The  allowances  here  authorized  are  such  "as 
may  seem  just  and  equitable,  and  for  the  best  interests  of 
such  wife  and  children,"  under  all  of  the  facts  and  circum- 
stances surrounding  the  case.  If,  in  the  discretion  of  the 
court,  weekly  allowances,  instead  of  a  sum  in  groes^  ''will 
be  for  the  best  interests  of  sUch  wife  and  children,"  it  is  ce^ 
tainly  within  the  power  of  the  court  so  to  order. 

The  third  and  fourth  reasons  assigned  for  a  new  trial  are 
not  discussed  by  appellant  in  his  brief,  and  therefore  may  be 
considered  as  waived. 

All  the  other  reasons  assigned  in  the  motion  for  a  new 
trial  question  the  ruling  of  the  court  on  the  admission  of 
evidence  of  particular  acts  of  misconduct  or  mistreatment 
on  the  part  of  appellant  ^toward  appellee. 

7.  In  the  absence  of  a  showing  to  the  contrary,  the  domi- 
cile of  the  wife  is  that  of  the  husband,  "and  the  law  pre- 
sumes that  they  are  living  and  cohabiting  together.*'  Joruu 
V,  Hirshhurg  (1897),  18  Ind.  App.  581;  CuHis  v.  Curfts 
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(1892),  131  Ind  ^Sd^Jenness  v.  Jenness  (1865),  24  Ind. 
355,  87  Am.  Dea  335. 

8.  In  the  case  at  bar  the  complaint  avers  that  appellant 
has  deserted  appellee  and  her  said  children,  and  has  not 
made  provision  for  their  support.  This  averment  would  not 
be  sufficient  to  withstand  a  demurrer  to  the  complaint  if  the 
complaint  were  grounded  wholly  upon  §6977  Burns  1901, 
clause  1,  §5132  E.  S.  1881.  Nor  was  the  averment  suffi- 
cient to  authorize  the  admission  of  evidence  over  objection, 
for  the  purpose  of  proving  that  the  desertion  was  without 
cause,  but  under  the  general  allegation  of  desertion,  which 
imports  a  separation,  a  separate  habitation  of  the  parties, 
the  evidence  was  admissible,  at  least  for  the  purpose  of 
showing  the  grounds  for  such  separate  habitation  as  a  fact 
in  connection  with  all  the  other  facts  bearing  upon  the  ques- 
tion of  the  amount  of  the  allowance. 

In  spealpng  of  the  testimony  relative  to  the  husband's 
conduct  toward  the  wife  immediately  before  and  during  the 
year  previous  to  the  separation,  the  court  in  Walter  v.  Wal- 
ter (1889),  117  Ind.  247,  said:  "If  the  objections  were 
sufficient  there  was  no  error  in  overruling  the  objections,  as 
the  questions  were  proper  to  show  what  the  conduct  of  the 
husband  had  been  toward  the  wife,  that  the  court  might  de- 
termine whether  there  had  been  such  conduct  on  his  part  as 
to  constitute  a  desertion  by  the  husband  of  the  wife."  See, 
also,  Harris  v.  Ilarris  (1885),  101  Ind.  498. 

9.  Error  is  also  assigned  on  the  overruling  of  appellant's 
motion  to  modify  the  judgment  In  support  of  this  motion 
counsel  for  appellant  say:  "There  is  nothing  in  the  case 
justifying  the  order  of  the  court  turning  over  appellant's 
entire  possessions — farm  and  town  property — to  appellee  to 
lease  and  manage  at  will."  The  court  did  not  err  in  this 
ruling.  Section  6980  Burns  1901,  §5135  K.  S.  1881, 
expressly  authorizes  the  judgment  as  rendered.  This 
section  provides:  "The  court  may,  also,  when  such  judg- 
ment for  alimony  is  rendered,  authorize  the  wife,  without 
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the  intervention  of  a  receiver,  *  *  *  to  lease  or  mort- 
gage his  real  estate  or  a  part  thereof,  and  apply  the  proceeds 
and  rents  to  such  judgment;  and  the  court  shall  have  power 
*  *  *  to  make  further  orders  in  the  cause  or  to  modify 
former  orders.^' 

After  a  careful  examination  of  the  record  in  this  case^  in 
our  judgment  tlie  trial  court,  on  the  merits  of  the  cause, 
reached  a  just  conclusion.    Judgment  affirmed. 


Taylor  et  al.  v.  Leeson. 

[No.  5,380.     Filed  June  7,  1905.] 

1.  Pleading. —  Complaint, —  Contracts, — Consideration, — ^A  complaint 
.   for  damages  for  the  breach  of  an  oral  contract,  which  fails  to  allege  a 

consideration  therefor,  is  bad.     p.  621. 

2.  Same. — Complaint, — Aider  6y  Verdict, — ^A  complaint  for  damagea 
for  a  breach  of  contract,  which  shows  no  consideration  therefor,  is  not 
aided  by  the  verdict  or  judgment,    p.  622. 

From  Madison  Circuit  Court;  John  F.  McClv/re,  Judge. 

Action  by  Eichard  L.  Leeson,  Jr.,  against  Henry  H.  Tay- 
lor and  another.  From  a  judgment  for  plaintiflF,  defendants 
appeal.    Reversed. 

Wilkie  &  Crockett,  for  appellants. 
McUeite  &  Myers  and  Chipman,  Keltner  &  Hendee,  for 
appellee. 

Black,  J. — This  cause  originated  in  the  city  court  of  the 
city  of  Elvvood,  whence  it  went  by  appeal  to  the  court  below. 

It  is  assigned  as  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  There  were 
two  paragraphs  of  complaint.  In  the  first  it  was  alleged, 
that  in  January,  1899,  the  appellants  (defendants)  were  co- 
partners in  the  hardware  business,  and  as  such  operated  a 
general  hardware  store  in  Elwood;  that  in  that  month  the 
appellee  (plaintiff)  contracted  with  the  appellants  "ta  fur- 
nish and  put  a  slate  roof  on  a  house  that  the  plaintiff  was 
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building,"  etc.;  that  the  contract  was  verbal;  that  by  its 
terms  the  slate  "was  to  be  the  best  quality  of  clear,  unfading, 
Black  Bangor  roofing  slate,"  of  a  designated  thickness,  as 
specified  in  the  plans  and  specifications  for  the  house,  and 
the  roof  was  to  be  rain-proof;  that,  in  pursuance  of  this 
contract^  the  appellant  put  a  slate  roof  on  the  house,  and  the 
appellee  paid  the  appellants  therefor  $323 ;  that  the  slate  so 
furnished  by  the  appellants  for  the  roof  was  not  the  best 
quality  of  clear,  unfading,  Black  Bangor  roofing  slate,  and 
was  not  of  the  designated  thickness,  as  contracted  for,  and 
as  the  appellants  agreed  to  furnish;  but  the  slate  so  fur- 
nished was  of  an  inferior  quality,  was  fading  slate,  was,  not 
of  the  required  thickness,  and,  as  a  result  of  said  inferior 
quality  of  slate,  the  pieces  thereof  in  the  roof  "have  been 
ccMitinually  breaking  and  dropping  out>  so  that  since  said 
roof  was  put  on,  in  the  summer  of  1899,  it  had  to  be  re- 
paired twice,  and  is  now  out  of  repair ;"  that  from  one-third 
to  one-half  of  the  skte  on  the  roof  "has  been  faded  out  to  a 
light  color,  giving  said  roof  an  ugly  appearance,  and  that 
said  roof  is  not  water-proof;"  that  the  appellee  will  have  to 
remove  the  roof,  and  have  another  put  on,  to  protect  the 
house;  that  in  so  doing  he  will  be  put  to  still  further  expense 
and  damage  to  the  house,  because  of  exposure ;  that  because 
of  said  breach  of  the  contract  by  the  appellants,  in  furnish- 
ing and  putting  on  the  roof  an  inferior  quality  of  fading 
slate,  instead  of  the  best  quality  of  clear  Black  Bangor  roof- 
ing slate,  and  in  not  making  the  roof  water-proof,  as  they 
agreed  and  contracted  to  do,  the  appellee  has  been  damaged 
in,  etc.    Wherefore,  etc. 

The  second  paragraph  was  like  the  first,  except  that  a  copy 
of  the  plans  and  specifications,  so  far  as  they  related  to  the 
kind  of  slate  to  be  used,  was  made  an  exhibit^  and  damage 
to  the  plastering  and  frescoing,  by  reason  of  water  leaking 
in,  was  alleged. 

1.  The  action  is  upon  the  oral  contract,  to  recover  dam- 
ages for  breach  thereof;  but  a  contract  is  not  fully  shown  by 
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either  paragraph  of  the  complaint  The  pleader  has  whoDy 
failed  to  state  a  consideration  for  the  promise  alleged  to  have 
heen  broken.  It  is  alleged  that  the  appellee  paid  the  appel- 
lants a  specified  sum,  but  it  does  not  appear  that  this  was 
the  consideration  agreed  upon,  or  ev6n  that  such  payment 
constituted  full  performance  on  the  part  of  the  appellee.  It 
is  a  settled  rule  that  a  pleader  relying  upon  an  oral  con- 
tract, or  upon  a  written  agreement  which  does  not  show  upon 
its  face  that  it  was  made  upon  an  adequate  consideration, 
must  show  in  the  pleading  that  the  contract  so  relied  upon  is 
supported  by  a  sufficient  consideration.  Highaan  v.  Hairris 
(1886),  108  Ind.  246;  Loiuisville,  etc.,  B.  Co.  v.  Bmes 
(1896),  16  Ind.  App.  312. 

The  facts  with  reference  to  the  consideration  should  be 
stated  in  the  pleading.  Brush  v.  Baney  (1870),  34  Ind. 
416.  "In  stating  a  contract  in  a  pleading,  the  consideration 
must  be  stated,  as  well  as  the  promise,  in  every  case  except 
where  the  pleading  is  upon  a  deed,  bill  of  exchange,  pronais- 
sory  note,  or  other  instrument  in  writing  which  imports  a 
consideration."  Leach  v.  Bhodes  (1874),  49  Ind.  291.  See 
Durlandv.  Pitcaim  (1875),  51  Ind.  426;  KeeslingY.  Wat- 
son (1883),  91  Ind.  578;  Plunkett  v.  Black  (1889),  117 
Ind.  14. 

Poundstpne  v.  Lewark  (1836),  4  Blackf.  173,  was  an 
action  commenced  before  a  justice  of  the  peace,  for  an 
alleged  breach  by  the  defendant  of  his  contract  whereby  he 
undertook  to  build  a  chimney.  The  complaint  was  held  bad 
on  demurrer,  because  of  failure  to  allege  a  consideration  for 
the  defendant's  promise. 

2.  Such  a  defect  in  a  complaint  is  not  cured  by  verdict 
Bobinson  v.  Barbour  (1841),  5  Blackf.  468. 

Both  paragraphs  of  the  complaint  were  plainly  insuffi- 
cient   Judgment  reversed. 
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Whinrey  v.  Starr  et  al. 

[No.  5^19.     Filed  April  25,  1905.    Motion  to  reinstate  denied  June  7, 

1905.]  ' 

1.  Appeal  and  Ebbos. — Trantcript. — Appellate  Court  Rules. — ^A  fail- 
ure of  appellant  to  comply  with  Appellate  Court  rule  three,  proyiding 
that  the  transcript  shall  be  provided  with  index  and  marginal  notes, 
is  a  sufficient  ground  for  dismissal  of  the  appeal,    p.  625. 

2.  Sake. — Dismissal, — Motion  Therefor, — It  is  not  necessary  that  a 
motion  to  dismiss  be  filed  on  appellant's  failure  to  comply  with  Appel- 
late Court  rule  three,  the  duty  being  upon  the  court  itself  to  enforce 
such  rule  in  all  proper  cases,    p.  626. 

From  Delaware  Circuit  Court;  Joseph  O.  Le filer ,  Judge. 

Action  by  Emily  P.  Whinrey  against  Thomas  Starr  and 
others.  From  a  judgment  for  defendants,  plaintiflF  appeals. 
Appeal  dismissed. 

C.  A,  Taughinhaugh,  for  appellant 
Binghaan  &  Lov/j,  for  appellees, 

Robinson,  P.  J. — On  December  26,  1903,  appellant,  by 
her  agent,  filed  with  the  clerk  of  the  Delaware  Circuit  Court 
an  affidavit.  The  title  is  Emily  P.  Whinrey  v.  Thomas 
Starr,  John  Ellis,  John  HuflFer,  Charles  F.  Koontz,  David 
Shroyer,  James  M.  Motsenbocker  and  Greorge  Mansfield. 
The  affidavit  states,  in  substance,  "that  the  plaintifiF's  cause 
of  action  therein  was  for  money  due  the  plaintifiF  on  a  prom- 
issory note  executed  by  the  defendant  and  others  to  the 
plaintiff,  a  copy  of  which  was  filed  with  the  complaint ;  that 
said  cause  of  action  was  duly  tried,  and  judgment  rendered 
therein  against  the  defendant  Thomas  Starr,  Morris  L. 
Roes  and  Amos  Cary"  for  $156.77  and  $13.75  costs^  on 
April  19,  1902,  in  the  Delaware  Circuit  Court;  "that  the 
plaintiff's  said  judgment  rendered  therein  as  aforesaid  re- 
mains wholly  impaid  and  unsatisfied;  that  the  plaintiff's 
claim  is  just ;  that  plaintiff's  claim  is  due,"  and  that  there  is 
now  due  plaintiff  "from  tlie  defendant  upon  said  judgment" 
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.  the  sum  of  $194.17,  which  sum  plaintiflf  ought  to  recover 
"from  the  defendant;"  that  Starr  has  sold  and  wmveyed 
and  is  about  to  sell  and  convey  his  property  subject  to 
execution,  with  the  fraudulent  purpose  of  cheating,  hinder- 
ing and  delaying  plaintiff  and  his  (StaTr's)  creditors; 
that  affiant  believes  that  Joseph  E.  Davis,  auditor  of  Dela- 
ware county,  has  $500  in  money  belonging  to  Starr;  that 
Nathan  Shroyer,  John  Huffer  and  John  Ellis,  commis- 
sioners of  the  county  of  Delaware,  have  under  their  control 
$500  belonging  to  Starr ;  that  George  Mansfield,  clerk  of  lie 
Delaware  Circuit  Court,  is  indebted  to  Starr  $500 ;  and  that 
"James  M.  Motsenbocker,  Charles  F.  Koontz,  treasurer  of 
Delaware  county,  has  control  of  the  credits"  of  Starr  in  the 
sum  of  $500. 

On  the  same  day  plaintiff  filed  a  bond,  to  the  approval  of 
the  clerk,  that  she  would  "duly  prosecute  her  proceedings 
therein,  and  pay  all  damages  which  may  be  sustained  by  the 
defendant  if  the  proceedings  of  plaintiff  be  wrongful  or 
oppressive."  On. the  same  day  a  summons  was  issued  to  the 
sheriff,  commanding  him  to  summons  Thomas  Starr  to  ap- 
pear on  January  14,  1904,  "the  tenth  day  of  the  next  term 
to  be  held  at  the  court-house  in  the  city  of  Muncie,  on  Mon- 
day, the  4th  day  of  January,  1904,  and  answer  to  the  com- 
plaint of  Emily  P.  Whinrey  in  garnishment"  This  was 
served  on  the  same  day  by  reading.  On  the  same  day  a 
summons  was  issued  commanding  the  sheriff  to  summon 
John  Ellis,  Nathan  Shroyer  and  John  Huffer,  as  commis- 
sioners of  Delaware  county,  Joseph  E.  Davis,  auditor, 
James  M.  Motsenbocker,  county  treasurer  electa  Charles  F. 
Koontz,  treasurer  of  Delaware  county,  George  Mansfield, 
clerk  of  the  Delaware  Circuit  Court,  and  Thomas  Starr,  to 
appear  on  the  tenth  day  of  the  next  term  of  court  "to  answer 
as  garnishees  in  a  cause  now  pending  in  said  court,  wherein 
Emily  P.  Whinrey  is  plaintiff  and  Thomas  Starr  is  defend- 
ant." This  was  served  on  December  26  and  28,  1903.  On 
January  18,  1904,  the  twelfth  day  of  the  January  term, 
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1904,  Starr  was  defaulted.  On  January  21,  1904,  Starr 
filed  a  motion,  supported  by  affidavit,  to  quash  the  summons 
and  writs  and  set  aside  the  default;  and  the  other  defendants 
filed  a  motion,  supported  by  affidavit,  to  quash  the  siunmons 
and  writ  of  garnishment  The  court  sustained  the  motion 
to  quash  the  summons  and  writ  of  attachment  and  garnish- 
ment, and  to  set  aside  the  default,  and,  upon  motion,  the 
proceeding  in  garnishment  was  dismissed.  Plaintiff  refus- 
ing to  plead  further,  judgment  was  rendered  against  her  for 
costs. 

The  assignment  of  errors  contains  eight  specifications 
predicated  upon  the  above  rulings. 

1.     Appellees,  before  entering  upon  the  merits  of  the 

appeal,  insist  that  appellant  has  not  brought  to  this  court 

any  record  presenting  the  question  sought  to  be  raised  by  the 

assignment  of  errors,  because  of  failure  to  comply  with  rule 

three  of  this  court,  and  that  the  appeal  should  be  dismissed. 

Appellee's  brief  calling  attention  to  this  defect  in  the  record 

was  filed  August  6,  1904,  but  no  steps  have  been  taken  to 

comply  with  the  rule.     Eule  three  provides,  among  other 

things,  that  the  appellant  ^^shall  also  cause  marginal  notes  on 

each  page  to  be  placed  on  the  transcript  in  their  appropriate 

places,  indicating  the  several  parts  of  the  pleadings  in  the 

cause,  the  exhibits,  if  any,  the  rulings  of  the  court,  and  the 

bills  of  exceptions.     *     *     *     The  appellant  shall  also 

note  on  the  margin  all  motions  and  rulings  therein,    *    *    * 

and  shall  prepare  an  index  referring  to  the  initial  page 

*     *     *     of  each  pleading,  exhibit  and  other  paper  in  the 

record,  such  index  to  form  the  first  page  of  the  transcript" 

No  attempt  whatever  has  been  made  to  comply  with  the 

above  requirements  of  the  rule.    It  has  been  held  that  the 

failure  to  comply  with  these  provisions  is  sufficient  ground 

for  dismissal  of  an  appeal.     Staie,  ex  ret,  v.  Lankford 

(1902),  158  Ind.  34;  Dixon  v.  Poe  (1902),  158  Ind.  54; 

Babcoek  v.  Johnson  (1899),  22  Ind.  App.  97;  Otis  v. 

Weiss  (1899),  22  Ind.  App.  161. 

Vol.  35—40 
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2.  Appellee  has  not  filed  any  motion  to  dismisa,  ^Tt 
was  not  the  purpose  of  the  rule,"  said  the  court  in  State, 
ex  rel.,  v.  Lankford,  supra,  "to  confine  its  benefits  to  ap- 
pellees, but  in  large  measure  to  aid  this  court  in  expediting 
the  business  before  it  We,  therefore,  have  the  power,  as 
well  as  the  imposed  duty,  to  enforce  it  of  our  own  motion  in 
all  proper  cases."  See  State  v.  Van  Cleave  (1902),  157 
Ind.  608;  Smith  v.  State,  ex  rel  (1894),  137  Ind.  198; 
Egan  v.  Ohio,  etc.,  R.  Co.  (1894),  138  Ind.  274. 

Appeal  dismissed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  t;.  Haas,  Administrator. 

[No.  5480.    Filed  June  8,  1905.] 

1.  Pleading. — Complaint. — Railroads, — Negligence. — Bridget, — A  com- 
plaint, by  the  administrator  of  the  head  brakeman  of  a  freiisht- 
train  against  the  company  for  negligence  in  maintaining  a  bridge, 
which  alleges  that  such  brakeman  was  leaning  out  between  the  engine 
and  tender,  watching  a  hot  journal  on  one  of  the  cars,  as  directed  by 
the  rules,  when  he  was  struck  by  such  bridge  and  instantly  killed; 
that  he  did  not  know  such  bridge  was  more  than  ordinarily  danger- 
ous ;  that  such  bridge  was  too  narrow  for  the  use  of  the  large  engines 
which  were  in  use,  and  that  defendant  knew  of  this,  but  did  not 
inform  decedent,  who  was  ignorant  thereof,  states  a  cause  of  action, 
p.  G27. 

2.  Railboaos. — Bridges. — Negligence  in  Maintenance. — Question  for 
Court. — ^The  courts  will  declare  as  a  matter  of  law  that  the  mainte- 
nance of  a  railroad  bridge  fourteen  feet  and  one  inch  wide  in  the  dear 
does  not  constitute  negligence  on  the  ground  that  such  bridge  is  insuf- 
ficient in  width,     p.  630. 

3.  Nbglioence.-— lJat7roa<fa.— Ordtnary  Care.— Anticipation  of  Possi- 
Wc  Accidents. — A  railroad  company  is  not  compelled  to  anticipate  all 
possible  injuries,  but  only  such  as  are  likely  to  happen  in  the  usual 
and  orderly  conduct  of  the  road.     p.  635. 

4.  ^AjLBOADa.--NegUgence.— Bridges.— Warning.— A  raiboad  com- 
pany is  not  guilty  of  negligence  for  failing  to  notify  its  brakeman  of 
the  dangers  of  a  bridge  of  standard  width  along  its  line  of  road, 
p.  636. 


MAY  TERM,  1905.  627 

Cleveland,  etc.,  R.  Co.  v.  Haas— 35  Ind.  App.  626. 

6.  Tbial. — Negligence, — Evidence, — When  Question  of  Law. — Where 
there  is  no  conflict  in  the  evidence  in  a  negligence  case,  and  but  one 
reasonable  inference  can  be  drawn  from  such  evidence,  a  question  of 
law  only  is  presented,     p.  636. 

From  Marion  Circuit  Court  (11,446) ;  Henry  Clay 
Allen,  Judge. 

Action  by.  Schuyler  A.  Ilaas,  as  administrator  of  the 
estate  of  Thomas  O'Brien,  deceased,  against  the  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Elliott,  Elliott  &  Littleton  and  John  T.  Dye,  for  appel- 
lant 

Henry  N.  Spaan,  8.  P.  Welman  and  Elias  D.  Salsbury, 
for  appellee. 

CoMSTocK^  J. — This  action  was  brought  by  plaintiff, 
appellee,  against  defendant,  appellant,  to  recover  damages 
for  the  death  of  the  plaintiff's  intestate  on  account  of 
the  alleged  negligence  of  the  defendant  in  maintaining 
a  bridge  claimed  to  have  been  too  narrow.  The  plaintiff's 
intestate  was  a  freight  brakeman  in  the  service  of  the  de- 
fendant, and  the  action  is  based  on  the  alleged  common-law 
liability  of  the  master  to  his  servant  The  case  went  to  the 
jury  upon  the  issue  formed  by  the  seventh  paragraph  of 
complaint  (the  other  paragraphs  having  been  withdrawn), 
and  answer  thereto  of  general  denial.  A  verdict  for  $3,000 
was  returned  in  favor  of  plaintiff,  and  judgment  rendered 
thereon. 

1.  The  first  specification  of  error  challenges  the  suffi- 
ciency of  the  complaint  Most  of  the  other  alleged  errors 
come  under  the  assignment  of  error  upon  the  motion  for  a 
new  trial,  and  the  court's  action  thereon.  The  paragraph 
under  consideration  alleges  that  on  the  14th  day  of  July, 
1901,  and  for  many  years  prior  thereto,  said  defendant  was 
a  railroad  corporation  owning  and  operating  among  other 
lines  of  railway  one  lying  between  the  cities  of  Peoria,  Uli- 
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nois,  and  Indianapolis^  Indiana ;  that  for  many  years  last 
past  said  corporation  had  operated  said  line  of  railway,  and 
especially  that  portion  lying  west  and  east  of  a  certain 
bridge  built  over  Eagle  creek,  near  the  city  of  Indianapolis ; 
that  said  bridge  was  built  more  than  twenty  years  ago,  and 
at  a  time  when  there  were  in  use  upon  said  line  of  railway 
small  engines ;  that  within  the  past  five  years  tlie  defendant 
had  been  operating  over  and  along  said  line  of  railway,  and 
over  said  brid^,  engines  much  larger  in  size — ^as  to  weight, 
height  and  width — ^than  the  engines  that  were  used  at 
the  time  said  bridge  was  built  and  sometime  thereafter; 
that  the  use  of  said  large  engines  over  said  line  of  railway 
makes  it  more  than  ordinarily  dangerous  for  trainmen  on 
freight-trains  to  handle  trains  running  across  said  bridge, 
in  this,  viz. :  that  said  engines,  being  much  wider  than  the 
engines  for  the  use  of  which  said  bridge  was  built,  makes 
the  space  between  the  engines  and  the  uprights  supporting 
said  bridge  much  smaller,  thereby  endangering  the  lives  of 
trainmen  whose  duties  call  them  to  the  side  of  said  trains 
while  they  are  in  operation  across  said  bridge;  all  of  which 
facts  were  known  to  the  defendant  for  more  than  five  years 
before  the  14th  day  of  July,  1901,  yet  it  failed  to  give  any 
warning  by  any  method  whatever  of  said  danger  to  its  em- 
ployes running  trains  over  said  bridge;  that  about  three 
months  prior  to  July  14,  1901,  Thomas  O'Brien  went  into 
the  employ  of  the  defendant  as  a  brakeman  on  f reight^trains 
running  on  the  line  of  railway  above  described ;  that  about  3 
o'clock  on  the  afternoon  of  said  day  he  was  acting  as  the  head 
brakeman  on  a  freight-train  running  east  and  west  over  said 
line  of  railway ;  that  sometime  before  said  train  arrived  at 
the  bridge  one  of  the  journals  on  one  of  the  freight-cars 
became  heated,  so  as  to  make  it  necessary  for  said  O'Brien 
to  watch  said  journal,  and  not  allow  it  to  become  over- 
heated ;  that  the  effect  of  allowing  a  journal  to  become  over- 
heated is  to  put  the  train  in  danger  of  leaving  the  track, 
because  of  the  fact  that  said  journal  may  become  crooked 
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and  swell  and  break  down,  thereby  endangering  the  safety 
of  defendant's  property;  that  it  was  the  duty  of  said 
O'Brien  to  watoh  said  journal  carefully  and  prevent  it  from 
overheating ;  that  the  only  way  he  could  do  that  while  said 
train  was  in  motion  was  to  watch  said  journal  from  time  to 
time,  and,  in  order  to  keep  a  proper  watch  upon  said  jour- 
nal, he  placed  himself  upon  the  gangway  of  the  engine  situ- 
ated between  the  engine  and  tender,  and  from  time  to  time 
he  leaned  out,  as  it  was  his  duty  to  do,  beyond  the  line  of 
said  engine^  and  looked  back  to  see  what  was  the  then  condi- 
tion of  said  journal ;  that  when  said  train  approached  the 
bridge  it  was  running  at  the  rate  of  forty  miles  an  hour,  and 
had  about  two  and  one-half  miles  to  run  before  it  reached 
Mooresfield,  its  next  stopping  place,  and  where  the  repair 
shops  of  the  defendant  were  then  located ;  that  just  before 
they  reached  the  bridge  O'Brien  Was  watching  the  journal 
from  the  gangway  before  described,  and  he,  being  tiicn  and 
there  intent  upon  his  duty  of  watching  the  overheated 
journal,  was  not  aware  of  the  near  approach  to  the  bridge, 
nor  did  he  know  at  that  time  that  said  bridge  was  more  than 
ordinarily  dangerous  because  of  the  narrowness  compared 
with  the  size  of  the  engine  upon  whicli  he  was  riding,  as 
befgre  described;  that  being  so  ignorant,  and  having  his 
mind  intent  upon  the  duty  of  watching  said  journal,  he 
leaned  out  over  the  side  of  said  engine  in  the  course  of  his 
duty  of  watching  said  journal,  and  while  so  doing  his  head 
and  body  came  in  contact  with  the  side  of  said  bridge,  and 
he  was  instantly  killed;  that  O'Brien  was  killed  because 
of  the  negligence  of  the  defendant  in  maintaining  said 
bridge  in  the  dangerous  condition  before  described,  that  is, 
too  narrow  for  the  running  thereover  of  engines  as  large  as 
the  one  upon  which  said  O'Brien  was,  said  engine  being 
one  of  the  large  engines  that  have  come  into  use  upon  the 
road  within  the  last  five  years ;  and  that  the  defendant  was 
negligent  in  not  notifying  O'Brien  of  the  more  than  ordi- 
narily dangerous  condition  of  the  bridge  described,  either 
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by  word  of  mouth  or  by  putting  up  the  proper  signal  or 
otherwise ;  that  O'Brien  did  not  know  the  dangerous  condi- 
tion of  said  bridge,  and  did  not  know  that  it  was  too  na^ 
row;  that  the  defendant  did  know  all  of  these  facts,  and 
had  known  them  for  more  than  five  years  before  the  killing 
of  O'Brien. 

The  first  point  made  by  the  defendant  is  that  the  court 
erred  in  overruling  its  demurrer  for  want  of  facts  to  the 
seventh  paragraph  of  the  complaint  The  second,  that  there 
was  no  negligence  of  the  defendant  shown  to  have  been  the 
proximate  cause  of  decedent's  death.  Notwithstanding  the 
able  argument  made  against  it,  we  are  of  the  opinion  that 
the  complaint  is  sufficient  to  withstand  a  demurrer. 

2.  Of  the  questions  growing  out  of  the  numerous  re- 
maining alleged  errors,  we  deem  it  necessary  only  to  decide 
whether  appellant  was  guilty  of  negligence.  In  doing  this  a 
consideration  of  the  following  undisputed  facts  is  required: 
The  bridge  in  question  was  fourteen  feet  one  inch  wide  in 
the  clear.  The  standard  width  is  fourteen  feet*  The  bridge 
in  question  was  one  inch,  wider  than  the  standard  width  of 
bridges  on  defendant's  road,  and  on  other  roads  generally. 
There  was  a  space  of  at  least  two  feet  and  two  inches  be- 
tween the  end  of  the  pilot  beam,  which  was  wider  than  any 
other  part  of  the  engine  or  train,  and 'the  nearest  portion  of 
the  bridge  on  either  side.  There  was  a  space  of  at  least  two 
feet  and  five  inches  between  the  outermost  edge  of  the 
gangway,  where  it  is  claimed  the  appellee's  intestate  was, 
and  the  nearest  part  of  the  bridge.  Engines  of  the  same 
size  as  that  in  question,  and  even  larger,  had  been  used  on 
the  road  and  run  over  the  bridge  in  question  for  at  least 
eight  years  before  the  accident,  and,  so  far  as  appears,  no 
such  accident  had  happened  before  at  the  bridge.  Plain- 
tiff's intestate  had  made  the  same  run,  going  or  coming, 
almost  every  day  for  nearly  three  months.  The  injury  was 
received  in  broad  daylight^  early  in  the  aftMHOon,    Plain- 
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tifPs  intestate  at  the  time  he  was  injured  was  standing  in 
the  gangway  of  the  engine,  leaning  out  on  the  north  side* 
and  looking  back  toward  the  rear  of  the  train.  No  one  gave 
plaintiflTs  intestate  any  orders  or  directions  to  lean  out  of 
the  engine.  The  complaint  does  not  allege  that  he  was  di- 
rected  by  any  one  to  stand  where  he  stood,  or  lean  out  of  the 
engine.  He  was  knocked  oflF  about  the  midde  of  the  bridge. 
He  had  passed  one  upright  before  reaching  the  one  by  which 
he  was  injured.  It  also  appears  that  the  hot  box  was  back 
of  the  middle  of  the  train,  and  one  of  plaintiff's  witnesses, 
who  was  the  only  witness  who  testified  as  to  the  duty  of  a 
head  brakeman  as  distinguished  from  that  of  the  rear  brake- 
man,  testified  that  if  the  hot  box  is  near  the  head  or  front 
end  of  the  train  the  head  brakeman  looks  after  it,  but  if  it 
is  near  the  rear  end,  the  rear  brakeman  looks  after  it  from 
the  rear  end  of  the  train.  If  defendant  was  guilty  of  negli- 
gence in  maintaining  the  bridge,  it  was  because  of  its  insuffi- 
cient width.  The  question  therefore  is,  what  should  Jiave 
been  the  width  of  such  a  structure?  Naturally  its  width 
should  have  reference  to  the  use  for  which  it  was  intended. 

In  IlUcJc  V.  Flint,  etc.,  R.  Co.  (1888),  67  Mich,  63^,  35 
N.  W.  708,  it  is  shown  that  the  standard  width  is  fourteen 
feet,  and  the  bridge  in  question  was  only  thirteen  feet  and 
four  inches  wide,  yet  it  was  held  that  the  company  was  not 
negligent  in  so  maintaining  it  In  the  opinion  the  negli- 
gence of  the  plaintiff's  intestate  is  held  by  Sherwood  and 
Champlain,  JJ.,  to  preclude  a  recovery,  Morse,  J.,  reserving 
his  opinion ;  but  all  concur  in  holding  that  the  negligence  of 
the  defendant  was  not  shown  by  the  evidence. 

In  Sheeler^s  Administrator  v.  Chesapeake,  etc.,  B.  Co. 
(1885),  81  Va.  188,  59  Am.  Eep.  654,  the  sides  of  the 
bridge  were  only  thirteen  and  one-half  inches  from  passing 
engines,  but  the  court  held  that  there  was  no  negligence  in 
this  respect 

In  Kewny  v.  Meddaugh  (1902),  118  Fed.  209,  55  C.  Ot 
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A.  116,  a  mail  crane  was  only  thirteen  and  one-half  inches 
from  the  engine,  yet  it  was  held  that  the  company  was  not 
n^ligent 

In  McKee  v.  Chicago,  etc.,  B.  Co.  (1891),  83  Iowa  616, 
50  N.  W.  209,  13  L.  R  A.  817,  a  wing  fence  was  three 
feet  and  ten  inches  from  the  rail,  making  it  about  two  feet 
from  the  side  of  the  car,  and  it  was  held  that  the  company 
was  not  negligent. 

In  New  York,  etc.,  B.  Co.  v.  Ostmnn  (1896),  146  Ind. 
452,  a  cattle  chute  was  only  thirteen  inches  from  the  cab 
window,  and  it  is  intimated  that  the  company  was  not  n^- 
ligent 

In  Wolf  V.  East  Term.,  etc.,  B.  Co.  (1891),  88  Ga.  210, 
14  S.  E.  199,  a  space  between  the  mail  crane  and  the  car 
was  shown  to  be  from  eighteen  to  twenty-two  inches,  yet 
the  court  held  that  it  did  not  appear  that  this  would  be 
unreasonably  dangerous  to  employes  when  properly  per- 
forming their  duties. 

In  Sisco  v.  Lehigh,  etc.,  B.  Co.  (1895),  145  N.  Y.  296, 
39  N.  E.  958,  the  mail  crane  by  which  the  trainman  was 
struck  was  only  twelve  inches  from  the  passing  train,  yet 
the  court  held  that  the  company  was  not  negligent. 

In  Bellows  v.  Pennsylvania,  etc.,  B.  Co.  (1893),  157  Pa. 
St  51,  27  Atl.  685,  an  engineer  was  put  on  an  engine  six 
inches  wider  than  those  on  which  he  had  been  running,  and 
no  warning  or  instructions  were  given  him.  The  space  be- 
tween the  side  of  the  engine  and  the  side  of  the  bridge  was 
only  twenty  inches,  yet  it  was  held  that  there  was  no  n^li- 
gence  on  the  part  of  tlie  company,  and  that  he  could  not 
recover  for  injuries  received  by  the  contact  of  his  head 
with  the  iron  work  of  the  bridge  while  he  was  leaning  out 
of  the  cab  window  watching  his  train,  although  he  could 
have  safely  done  so  on  the  engines  that  he  had  before  used. 

In  Illiclc  V.  Flint,  etc.,  B.  Co.,  supra,  the  court  say:  "A 
railroad  company  can  not  be  required  to  condemn  and  re- 
move a  bridge  which  is  without  fault  in  its  plan  or  defect 
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in  its  structure,  while  it  is  in  good  repair,  and  safe  for  the 
passage  of  trains,  simply  because  some  engineer  shall  pro- 
nounce it  not  as  good  or  convenient  as  some  other  kind. 
Bailroad  companies  must  be  allowed  to  use  their  own  dis^ 
cretion  as  to  the  kind  of  bridges  they  will  use,  and  when  and 
under  what  circumstances  they  will  remove  or  replace  them, 
while  they  are  safe.  Any  other  rule  would  be  both  unjust 
and  oppressive.  As  between  the  employers  and  employed, 
it  is  unquestionably  the  duty  of  the  railroad  company  to 
provide  a  track  and  equipments  which  shall  be  reasonably 
safe;  but  this  does  not  oblige  the  company  to  make  use  of 
the  latest  improvements,  or  to  change  the  structures  upon 
its  rood  so  as  to  conform  to  the  most  recent  or  advanced  im- 
provements and  ideas  upon  such  subjects ;  neither  does  good 
railroading  require  any  such  thing." 

In  Sheelers  Administrator  v.  Chesapeake,  etc,  B.  Co., 
supra,  the  court  say :  "The  bridge  was  without  fault  as  to 
plan  and  mode  of  construction;  was  amply  sufficient  for, 
and  had  for  many  years  answered  all  the  purposes  for  which 
it  was  constructed.  In  such  case  this  court  can  not  under- 
take, in  the  absence  of  evidence,  to  say  that  the  bridge  was 
too  narrow  or  was  in  any  respect  defective  or  unsuited  to  a 
well-constructed  railway,  or  dangerous  to  either  passengers 
or  employes  in  the  exercise  of  ordinary  care  and  caution. 
To  hold  a  railway  company  liable,  under  such  circum- 
stances, on  the  ground  of  defective  construction,  would  be  to 
go  far  beyond  the  limits  of  judicial  authority,  and  impose 
liability  not  imposed  by  law.  There  can  be  no  presumption 
of  negligence  in  a  case  like  this." 

It  is  said  in  Kenny  v.  Meddaugh,  supra:  "There  was, 
however,  no  failure  upon  the  part  of  the  defendants  to  use 
due  care  to  provide  the  decedent  a  reasonably  safe  place 
to  work,  in  this  particular.  Notwithstanding  the  proximity 
of  the  piail  crane  to  the  track,  and  the  liability  of  a  negli- 
gent fireman  coming  in  contact  with  it  when  in  position,  it 
was  reasonably  safe,     *    * _^    In  addition  to  this,  all 
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Other  mail  cranes  on  defendants'  road,  and  those  on  the 
Michigan  Central  and  Pere  Marquette  railroads  were  lo- 
cated at  substantially  the  same  distance  from  the  track  as 
the  one  in  question.  *  *  *  It  must  be  held,  therefore, 
that  there  was  no  failure  on  defendants'  part  to  use  due  care 
to  place  the  mail  crane  in  question  at  a  reasonably  safe 
distance  from  the  tracf 

In  New  Yofh,  etc.,  B.  Co.  v.  Ostman,  supra,  the  court 
say:  "It  would  seem  that  the  correct  standard  by  which 
the  negligence  of  the  railroad  company  ought  to  be  meas- 
ured, when  the  action  is  for  an  injury  or  death  to  one  of  its 
trainmen,  arising  out  of  its  alleged  negligence  in  erecting  or 
maintaining  a  chute  in  too  close  proximity  to  its  tracks  is, 
that  it  must  be,  when  so  erected  or  maintained,  dangerous 
or  unsafe  to  persons  operating  its  trains  when  they  are  exer- 
cising, under  the  particular  circumstances,  ordinary  care.* 
If  a  bridge  is  wide  enough  to  clear  trains  and  let  them  pass 
in  safety  the  purpose  of  their  construction  would  seem  to  be 
accomplished.  It  is  not  to  be  anticipated  that  employes  will 
be  at  the  sides  of  the  trains,  or  leaning  far  out  from  them 
while  passing  through  bridges. 

In  the  case  last  above  named  the  case  of  Oould  v.  C^^ 
cago,  etc.,  R.  Co.  (1885),  66  Iowa  590,  24  N.  W.  227,  is 
cited,  and  the  following  quotation  made  from  the  opinion: 
"  *It  is  not  true  that  a  raiboad  company  is  to  be  regarded  as 
negligent  in  erecting  or  maintaining  contrivances  or  things 
for  use  in  the  operation  of  their  roads,  for  the  reason  that 
they  are  "dangerous  to  the  persons  operating  trains."  h" 
deed,  the  whole  business  of  operating  trains  is  "dangerous.' 
It  is  full  of  perils  to  those  employed  therein.  Because  there 
is  danger,  it  does  not  follow  that  the  companies  are  negli- 
gent as  to  the  things  from  which  the  danger  springs.  The 
instruction  should  have  expressed  the  thought  that  if  the 
crane  was  dangerous  to  persons  operating  trains  in  the  exer 
cise  of  ordinary  care  the  defendant  was  negligent  in  cpft' 
structing  iV  " 
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3.  Appellant  owed  to  the  deceased  ordinary  care.  The 
proper  inquiry  is  whether,  taking  into  consideration  the  cir- 
cumstances as  they  existed  at  the  time  of  the  accident,  the 
company  was  negligent  in  failing  to  anticipate  and  provide 
against  it  Wabash,  etc.,  R.  Co.  v.  LocJce  (1887),  112  Ind. 
404,  2  Am.  St  193 ;  Beaity  v.  Ceniral  lotva  B.  Co.  (1882), 
58  Iowa  242,  12  N.  W.  332,  8  Am.  and  Eng.  E.  E. 
Cas.  210.  Appellant  was  only  bound  to  anticipate  such 
combination  of  circumstances,  and  accidents  and  injuries 
therefrom,  as,  taking  into  account  its  experience  and  the 
experience  and  practice  of  other  companies  as  relating  to 
the  conduct  of  its  business,  it  might  reasonably  forecast  as 
likely  to  happen.  Wabash,  etc.,  B.  Co.  v.  Locke,  supra. 
Ordinary  care  does  not  require  that  every  possible  contin- 
gency must  be  anticipated  and  guarded  against,  but  only 
such  as  are  likely  to  occur.  It  is  the  rule  that  appliances 
and  structures  should  be  kept  in  suitable  repair,  and  be  rea- 
sonably sufficient  for  the  purpose  intended.  Appellee's 
decedent  had  safely  passed  over  the  bridge  for  months; 
other  employes  had  done  so  for  a  number  of  years  without 
accident  There  was  nothing  in  the  observation  or  experi- 
ence of  appellants,  or  the  history  of  the  road,  from  which 
the  accident  could  have  been  anticipated.  There  is  no  evi- 
dence that  tlie  deceased  was  directed  to  take  the  position 
that  he  took  on  the  gangway,  or  to  lean  out  beyond  the  line 
of  the  locomotive. 

In  McKee  v.  Chicago,  etc.,  B.  Co.,  supra,  a  brakeman,  in 
order  to  ascertain  what  was  wrong  with  the  running-gear 
of  a  freight-car,  descended  the  ladder  at  the  side,  and, 
while  swinging  out  to  look  under,  came  in  contact  with  the 
wing  of  a  fence.  The  court  held  that  as  the  accident  hap- 
pened at  a  place  where  the  employe  could  not  be  reasonably 
expected  to  be,  there  was  not  negligence,  saying :  "So  far 
as  the  record  sliows  the  accident  in  question  was  improb- 
able, and  it  was  due  to  causes  of  such  rare  occurrence  that 
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tho  defendant,  in  the  exercise  of  ordinary  diligence,  was 
not  required  to  provide  against  it" 

In  Bryce  v.  Chicago,  etc.,  B.  Co.  (1897),  103  Iowa  666, 
72  N,  W.  780,  it  is  announced  that  the  same  rdle  controlled 
in  Koontz  v.  Chicago,  etc.,  B.  Co.  (1884),  65  Iowa  224,  21 
N.  W.  577,  54  Am.  Eep.  5,  and  Dams  v.  Cchmbia,  etc.,  B. 
Co.  (1883),  21  S.  C.  93. 

It  is  not  to  be  anticipated  that  an  intelligent  and  (^infl^ 
ily  prudent  man  will  unnecessarily  expose  himself  to  immi- 
nent or  apparent  danger.  Against  such  possible  conduct 
upon  the  part  of  the  employe  it  is  not  required  to  provide. 
There  is  nothing  in  the  evidence  to  indicate  that  defendant, 
in  the  construction  and  maintenance  of  the  bridge,  had  not 
provided  its  employes  a  reajsonably  safe  place  for  the  dis- 
charge of  their  ordinary  duties.  There  is  an  absence  of 
testimony  directed  to  the  negligence  of  the  company  as  to  the 
decedent's  leaning  out  beyond  the  locomotive^  The  bridge 
was  reasonably  safe  for  the  conduct  of  the  business  of  the 
road.    Such  condition  does  not  c<m9titute  negligence. 

4.  But  it  is  contended  by  counsel  for  plaintiff  that  the 
theory  of  the  complaint  is  that  the  defendant  was  negligent 
in  not  notifying  the  deceased  that  the  bridge  was  dangeroos. 
This  theory  of  the  complaint  is  without  support  in  the  evi- 
dence, but,  as  the  bridge  was  of  standard  width,  an  express 
warning  was  not  required. 

5.  The  evidence  is  undisputed,  and  the  question  of  the 
negligence  of  the  defendant  becomes  one  of  law,  under  the 
decisions.  Wo  are  of  the  opinion  that  defendant,  upon  the 
facts,  is  not  shown  to  have  been  negligent 

It  is  contended  by  counsel  for  plainti£F  that,  considering 
the  evidence  and  the  inferences  that  might  legitimately  be 
drawn  therefrom  by  the  jury,  the  evidence  is  amply  suffi- 
cient to  sustain  tho  charge  of  negligence  against  defendant 
To  sustain  this  claim  counsel  cite  Central  Trust  Co.  v.  East 
Tenru,  etc.,  B.  Co.  (1895),  73  Fed.  661;  Whipple  v.  New 
York,  etc,  B.  Co.  (1896),  19  K,  L  587,  35  Atl.  305,  61 
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Am,  St  796;  Poiter  v.  Detroit,  etc.,  B.  Ca  (1899),  122 
Mich.  179,  81  K  W.  80,  82  N.  W.  245 ;  Sweei  v.  Michigcm 
Cent.  B.  Co.  (1891),  87  Mich.  559,  49  N.  W.  882;  Wright 
V.  Chicago,  etc.,  B.  Co.  (1903),  160  Ind.  583;  Soidhem 
Kan.  B.  Co.  v.  Michaels  (1896),  57  Kan.  474,  46  Pac. 
938 ;  Bryce  v.  Chicago,  etc.,  B.  Co.,  supra;  Baltimore,  eic, 
B.  Co.  v.  Boberts  (1903),  161  Ind.  1 ;  Illinois  Cent.  B.  Co. 
V.  Welch  (1869) y  52  HI.  183,  4  Am.  Rep.  593;  Chicago, 
etc.,  B.  Co.  V.  Stevens  (1901),  189  111.  226,  59  N.  E.  577. 

In  Whipple  v.  New  York,  etc.,  B.  Co.,  supra,  a  telegraph 
pole  was  erected  by  a  railroad  company  so  npar  its  track, 
and  with  such  a  slant  towards  the  track,  as  to  render  it  dan- 
gerous to  the  company's  employes  in  the  performance  of 
their  ordinary  duties.  It  was  held  to  be  a  defective  struc- 
ture, and  the  location  and  maintenance  of  the  pole  in  such 
a  position  was  held  to  be  negligence  on  the  part  of  the  com- 
pany. 

In  Sweet  v.  Michigan  Cent.  B.  Co.,  supra,  it  was  held 
that  the  constructing  and  maintaining  of  a  side-track  so 
near  to  a  building  in  the  yards  of  a  railroad  company,  and 
under  its  control,  as  to  endanger  the  lives  of  its  employes 
while  switching  cars  on  said  track,  is  a  violation  of  the  duty 
of  a  company  to  provide  a  safe  place  for  its  employes  to 
work  in. 

In  Wright  v.  Chicago,  etc.,  B.  Co.,  supra,  a  railroad 
brakeman  sued  his  employer  for  injuries  sustained  by  him 
by  being  struck  by  a  switch  target  while  he  was  attempting 
to  get  on  the  cab  of  an  engine.  The  complaint  alleged  that 
the  cause  of  the  injury  was  the  negligence  of  the  defendant 
in  placing  the  switch  target  dangerously  near  the  track.  It 
was  held  that,  as  against  a  general  verdict  for  the  plaintiff, 
it  was  not  to  be  presumed  that  the  defendant  was  not  guilty 
as  charged,  where  the  answers  to  interrogatories  by  the  jury 
did  not  expressly  so  find. 

In  Southern  Kan.  B.  Co.  v.  Michaels,  supra,  it  was  held 
that  the  placing  and  maintenance  of  a  switch-stand  on  the 
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top  of  which  there  is  an  arrow  or  spear  seventeen  inches 
long,  and  which,  when  turned  toward  the  track,  is  so  close 
as  to  knock  trainmen  from  the  ladder  on  the  side  of  the  cars 
when  engaged  in  the  performance  of  their  duties^  is  negli- 
gence on  the  part  of  the  company. 

In  Bryce  v.  Chicago,  etc.,  R.  Co.,  supra,  the  railroad 
track  curved  somewhat  on  a  bridge,  so  that  at  one  comer 
the  ends  of  bolts  in  a  truss  at  the  side  of  the  bridge  would 
be  only  fifteen  inches  from  a  car.  It  was  the  duty  of  the 
brakemen  on  freight-trains  to  loosen  hand  brakes  while  near 
and  passing  over  the  bridge,  and  plaintiff,  while  going  down 
a  ladder  on  a  car,  in  the  discharge  of  such  duty,  was  struck 
by  said  bolts.  It  was  held  under  the  facts  that  he  might 
recover.  In  the  course  of  the  opinion  it  was  stated:  "Nor 
can  the  railroad  company  be  said  to  be  n^ligent  in  permit- 
ting obstructions  between  stations  which  do  not  interfere  in 
any  way  with  the  ordinary  and  useful  operations  of  its 
trains."  Also,  "It  waS  urged  that  the  bridge  was  of  stand- 
ard width,  and  such  as  is  commonly  used  by  all  railroads. 
No  evidence  in  the  record  tends  to  sustain  this  claim." 
Again  it  is  said :  "No  accident  has  occurred  at  this  bridge 
during  the  nine  years  of  its  existence.  There  was  no  evi- 
dence in  support  of  this  contention  and  none  was  admissi- 
bla"  Iludson  v.  Chicago,  etc.,  B.  Co.  (1882),  59  Iowa 
581,  13  N.  W.  735,  44  Am.  Eep.  692. 

In  Baltimore,  etc.,  R.  Co.  v.  Boberts,  suprot,  an  action  by 
a  freight  brakeman  for  personal  injuries  caused  by  the  al- 
leged negligence  of  the  defendant  in  maintaining  its  tracks 
in  too  close  proximity  to  each  other,  and  in  leaving  a  car 
loaded  with  lumber  standing  on  one  of  its  tracks,  which 
struck  plaintiff  as  he  passed  on  a  car  in  the  line  of  hia  duty, 
the  negligence  of  the  defendant  was  properly  submitted  to 
the  jury. 

In  Illinois  Cent.  B.  Co.  v.  Welch,  supra,  plaintiff,  while 
in  the  service  of  the  company  as  a  brakeman,  sustained  in- 
juries; the  evidence  showing  that  the  injury  complained  of 
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happened  while  plaintiff  was  engaged  in  the  discharge  of 
his  duties,  by  collision  with  an  awning  projecting  from  one 
of  the  station-houses  on  defendant's  line  of  road,  whereby 
he  was  knocked  off  the  car  and  injured.  "Thfe  dangerous 
position  of  the  awning  was  well  known  to  the  division  super- 
intendent and  to  the  division  engineer,  whose  attention  had 
been  called  to  it  a  long  time  prior  to  the  accident.  It  was 
held  that  this  was  negligence  of  such  a  character  that  the 
company  must  be  held  liable  for  the  damages  sustained. 

In  Chicago,  etc.,  R.  Co.  v.  Stevens,  supra,  it  is  held  that 
knoweldge  of  the  danger  from  the  dose  proximity  of  the 
coal  chute  to  the  tracks  is  not  necessarily,  as  a  matter  of 
law,  chargeable  to  an  employe  from  the  mere  fact  that  he 
had  frequently  passed  the  chute,  that  his  train  had  stopped 
there  twice  or  more  for  coal,  and  that  there  was  no  rule  of 
the  company  requiring  employes  to  descend  ladders  of  the 
freight-cars  on  the  opposite  side  from  such  structures. 

In  Central  Trust  Co.  v.  East  Tenru,  etc.,  B.  Co.,  supra,  it 
was  found  from  the  evidence  that  C,  a  fireman  on  a  loco- 
motive, while  in  the  discharge  of  the  duty  assigned  him  by 
the  engineer,  and  in  the  position  which  he  could  naturally 
and  properly  assume  for  the  purpose  of  such  duty,  was 
knocked  from  the  engine  by  a  station-limit  board  placed 
near  the  track.  Held,  that  it  followed  from  these  circum- 
stances that  the  board  was  too  near  the  track,  and  was  a 
dangerous  structure,  the  maintenance  of  which  was  negli- 
gence. To  quote  from  the  report  of  the  special  master: 
"The  evidence  in  the  case  is  somewhat  voluminous  and  con- 
tradictory. After  a  careful  consideration  of  the  same,  I  am 
of  the  opinion  that  the  following  conclusions  are  reasonably 
deducible  therefrom :  The  station-limit  board  in  question, 
a  few  days  after  the  accident,  was  taken  up  by  the  employes 
of  the  defendant,  and  removed  three  feet  further  from  the 
track  than  where  it  had  originally  been  placed.  From  an 
actual  measurement,  it  was  shown  that  the  post  was  located, 
at  the  time  of  the  accident,  six  and  one-half  feet  from  the 
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near  rail  of  the  track,  the  measurement  being  from  the  hole 
left  in  the  ground  where  the  post  formerly  stood.  The  poet 
was  about  seven  feet  high  from  the  ground,  having  at  the 
top  a  board  with  the  words  'Station  Limit'  printed 
thereon,  extending  towards  the  rail  eighteen  inches.  This 
would  bring  the  end  of  the  board  on  the  top  of  the  post  four 
and  one-half  feet  from  the  near  rail  of  the  track.  It  was 
shown  from  the  evidence  that  the  engine  extended  over  the 
rail  from  two  to  three  feet.  These  facts  clearly  show  that 
the  station-limit  board  was  sufficiently  near  the  track  to 
have  struck  the  employe,  if  he  had  been  leaning  out  from 
the  gangway  two  and  one-half  feet  Was  this  station-limit 
board,  therefore,  so  near  the  track  as  to  render  it  dangerous 
to  servants  of  the  defendant,  in  the  proper  and  reasonable 
discharge  of  their  duties  ?  On  this  point  the  evidence  of 
the  defendant  fixes  the  customary  and  safe  distance  of  such 
obstructions  at  least  eight  feet  from  the  rail  of  the  track 
— one  and  one-half  feet  further  than  the  actual  measure- 
ment makes  this  station-limit  board.  In  view  of  these  facts, 
I  think  it  is  fair  to  conclude  that  this  particular  post  was 
located  too  near  the  track." 

In  the  case  at  bar  the  bridge,  as  shown  by  the  evidence^ 
was  of  standard  width,  and  the  sides,  the  usual  distance  from 
the  track. 

In  Potter  v.  Detroit,  etc.,  R.  Co.,  supra,  it  was  not  only 
not  shown  that  the  structure  was  a  usual  one,  and  the  ordi- 
nary distance  from  the  track,  but  that  there  was  no  other 
like  it  or  so  close  to  the  track  along  the  road.  The  court 
admitted  that,  if  there  had  been,  this  would  have  been  suffi- 
cient notice  of  the  obstruction  in  question. 

In  Southern  Kan.  R.  Co.  v.  Michaels,  suprof,  the  structure 
was  nine  inches  from  the  side  of  passing  cars  when  the 
arrow  on  top  of  it  was  turned  with  the  point  towards  tho 
track,  and  it  was  so  that  the  arrow  so  turned  could  not  he 
readily  observed.  The  court  stated  that  "it  does  not  appear 
that  there  was  any  other   dangerously  near  the  trade" 
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In  Bryce  v.  Chicago,  etc.,  R.  Co.,  supra,  the  obstructioii 
-was  only  fifteen  inches  from  passing  cars,  and  its  nature 
and  situation  were  snch  that  it  could  not  be  readily  ob- 
served. The  reference  in  the  opinion  to  the  fact  that  there 
was  no  evidence  that  the  bridge  was  of  standard  width,  or 
that  there  was  any  necessity  for  projecting  bolts,  can  only 
,  be  accepted  as  an  intimation  that  if  the  bridge  containing 
the  projecting  bolt  which  constituted  the  obstruction  had 
been  shown  to  be  of  standard  width,  there  would  have  been 
no  liability. 

We  have  aimed  to  give  the  substance  of  the  foregoing  de- 
cisions upon  the  subject  of  culpable  negligence.  The  facts 
are  distinguishable  from  those  in  the  case  at  bar,  which 
exhibit  a  necessary  structure,  properly  located,  straight, 
without  peculiar  or  unusual  mechanical  detail,  of  standard 
width,  and  safe  for  the  passage  through  and  over  of  defend- 
ant's trains. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Shryeb  et  al.  v.  Louisville  &  Southern 
Indiana  Traction  Company. 

[No.  5,573.     Filed  June  8,  1905.] 
Appeax<  and  Erbor. — Joint  Exception, — Several  Assignment. — No  ques- 
tion is  presented  by  a  several  assignment  of  errors  on  appeal  where 
the  exception  taken  below  was  joint. 

From  Jefferson  Circuit  Court;  Hvrami  Francisco,  Judge, 

Action  by  Georgiana  Shryer  and  another  against  the 
Louisville  &  Southern  Indiana  Traction  Company  for  an 
injunction.  From  a  decree  for  defendant,  plaintiffs  appeal. 
A^ffirmed. 

James  W.  Fortune  and  Perry  E.  Bear,  for  appellants, 
M.  Z.  Starmard  and  G.  H.  Voigt,  for  appellee. 
Vol.  35— il 
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EoBY,  J. —  Appellants'  complaint  was  in  three  para- 
graphs, to  each  of  which  a  demurrer  was  sustained.  They 
then  filed  what  amounted  to  an  amended  complaint  in  three 
paragraphs.  Appellee  thereupon  filed  a  separate  demurrer 
to  each  paragraph  thereof.  It  filed  three  demurrers,  a  sepa- 
rate order-hook  entry  of  each  being  mada  The  record  pro- 
ceeds as  follows :  "Come  the  plaintiffs  by  *  *  *  their 
attorneys,  comes  also  the  defednant  by  *  *  *  its  at- 
torneys, and  the  court  now  sustains  defendant's  d^nurrers 
to  each  of  the  first,  second  and  third  paragraphs  of  addi- 
tional complaint,  to  which  ruling  of  the  court  the  plaintiffs 
at  the  time  except  and  still  except.  And  now,  the  plaintiffs' 
electing  to  abide  said  demurrer  and  refusing  to  amend  their 
complaint  or  plead  further,  the  court  renders  judgment  for 
the  defendant  It  is  therefore  considered  and  adjudged," 
etc. 

The  errors  assigned  challenge  the  action  of  the  court  in 
sustaining  the  demurrer  to  each  paragraph  of  the  complaint 
The  exception  reserved  is  a  joint  exception.  If  the  court 
had  made  a  separate  entry  of  its  ruling  upon  the  demurrer 
to  the  first  paragraph  of  the  amended  complaint^  and  appel- 
lant had  thereupon  excepted  to  such  ruling,  and  if  the  court 
had  thereafter  made  and  entered  its  ruling  upon  the  de- 
murrer to  the  second  paragraph  of  the  amended  complaint, 
the  appellant  again  reserving  an  exception,  and  if  the  court 
had  then  made  and  entered  its  ruling  upon  the  demurrer  to 
the  third  paragraph  of  amended  complaint,  appellants  ^- 
cepting  thereto,  it  would  clearly  be  the  duty  of  this  court  to 
examine  each  paragraph  of  complaint  under  the  separate 
assignments  of  error  made. 

The  point  has  been  so  recently  determined  by  the  Su- 
preme Court  that  nothing  remains  for  this  Court  but  to 
follow  its  decisions.  Southern  Ind.  B.  Co.  v.  ffarreU 
(1904),  161  Ind.  689,  63  L.  K.  A.  460;  Nomum  v.  BeU 
(1902),  159  Ind.  329. 

Upon  these  authorities  the  judgment  is  affirmed. 
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Huffman  v.  Huffman. 

[No.  5,218.     Filed  Apnl  18,  1905.     Rehearing  denied  June  8,  1905.1 

1.  Trusts. — Canatrudive. — Huahand  and  Wife. — ^Where  a  husband  by 
threats  and  importunities  causes  his  wife  to  transfer  to  him  her  sep- 
arate property,  which  he  converts  to  his  own  use,  a  constructive,  and 
not  a  resulting,  trust  is  created,     p.  644. 

2.  SAifE. — Constructive, — Fraud, — Where  a  person  by  virtue  of  his 
relationship  to  another,  obtains  property ,  which  in  good  conscience 
belongs  to  such  other  person,  a  constructive  trust  will  be  decreed  in 
equity,  though  there  was  no  intention  to  create  a  trust  when  such 
property  was  received,     p.  645. 

3.  Same.  —  Relationship,  —  Fiduciary,  —  Where  a  person  stands  in  a 
fiduciary  relationship  to  another,  and  such  other  tak^s  advantage 
thereof  and  secures  property  equitably  belonging  to  such  person,  a 
constructive  trust  will  be  declared  in  equity,  and  it  matters  not 
whether  the  relation  be  legal,  moral,  social,  domestic  or  personal, 
p.  645. 

4.  Same. —  Constructive, —  Relationship, —  Burden  of  Proof, —  Where 
the  transaction  questioned  and  the  confidential  relation  are  shown,  the 
burden  of  proof  is  upon  the  person  occupying  the  superior  position  to 
show  the  integrity  of  his  claims,     p.  646. 

6.  Same. —  Constructive, —  Relationship. —  Husband  and  Wife. —  The 
confidential  relationship  of  husband  and  wife  is  sufficient  on  which  to 
establish  a  constructive  trust  by  a  court  of  equity,     p.  646. 

6.  Pleadiito. —  Complaint. —  Trusts. —  Hushand  and  Wife, —  A  com- 
plaint, showing  the  relationship  of  husband  and  wife,  and  the  influen- 
tial position  of  the  husband,  and  that  by  virtue  of  such  position  he 
secured  the  wife's  property  without  consideration,  and  converted  same 
to  his  own  use,  is  sufficient,     p.  646. 

7.  Trusts. —  Constructive. —  Amount  of  Decree. —  Where  the  husband 
has  converted  the  wife's  real  estate  to  his  own  use,  a  decree  in  her 
favor  for  the  rents  collected  therefrom  and  for  the  selling  price 
thereof,  less  the  Expense  of  improvements  thereon,  is  not  too  large. 
p.  647. 

8.  PlA/LDlNO. — Answer. — Trusts. — Constructive. — In  an  action  by  the 
wife  against  the  husband  for  the  establishment  of  a  constructive  trust, 
an  answer  that  the  husband  has  been  compelled  to  pay  a  surety  debt 
for  their  son  is  no  defense,    p.  648. 

From  Greene  Circuit  Court;  Orion  B.  Haaris,  Judge. 

Action  by  Jane  Huffman  against  Joeiah  R.  Huffman. 
From  a  decree  for  plaintiff,  defendant  appeals.     Affirmed. 
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SlwJcard  &  Slirikard,  for  appellant 
Cyrus  E.  Davis,  for  appellee. 

RoBY,  J. — ^The  substance  of  the  complaint  is  that  the  par- 
ties hereto,  who  have  been  since  1858  husband  and  wife^were 
living  apart,  but  not  divorced,  when  this  action  was  begun; 
that  appellee's  father  after  their  marriage  gave  and  cwi- 
veyed  to  her  eighty  acres  of  land  in  Clay  county,  and  after- 
ward gave  her  an  additional  twenty  acres;  that  she  was  in- 
duced to  and  did  convey  said  eighty  acres  to  the  appellant, 
and  that  such  conveyance  was  made  because  of  his  earnest 
request,  solicitation  and  importunity,  coupled  with  threats 
that  if  she  did  not  deed  the  land  to  him  he  would  leave  her, 
and  take  their  then  minor  children  with  him,  tt^ther  with 
his  refusal  to  pay  the  taxes  upon  said  land  unless  it  was  so 
conveyed ;  that,  before  her  father  conveyed  the  twenty  acres, 
appellant,  by  threats  of  desertion  and  importunities,  pro- 
cured her  consent  that  a  conveyance  be  made  to  a  third 
party,  who  purchased  the  same  and  paid  the  price  thereof 
—$900— to  him  in  1889.  It  is  further  shown  that  the 
eighty-acre  tract  was  sold  in  1890,  and  that  the  income  from 
it  and  the  proceeds  of  both  tracts  were  converted  by  him  to 
his  own  usa  The  prayer  is  that  he  be  decreed  to  hold  said 
sums  in  trust,  and  for  judgment  for  the  amount  thereof, 
with  interest  thereon.  To  this  complaint  a  demurrer  for 
want  of  facts  was  overruled ;  an  answer  in  general  denial, 
together  with  various  paragraphs  of  affirmative  answer,  was 
filed;  trial  had  and  special  jSnding  of  facts  made;  condu- 
sions  of  law  stated  in  appellee's  favor,  and  judgment  for 
$4,550  rendered  in  accordance  therewith. 

1.  Appellant's  learned  counsel  treat  the  action  as  one 
to  declare  and  enforce  a  resulting  trust,  and  rely  laigely 
upon  §3396  Bums  1901,  §2974  R.  S.  1881,  The  facts 
stated  tend  to  establish  the  existence  of  a  constructive,  and 
not  a  resulting,  trust  The  distinction  between  constructive 
and  resulting  trusts  is  clear  and  well  defined,  although  the 
terms  have  sometimes  been  improperly  used. 
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2.  For  the  purpose  of  working  out  justice,  constructive 
trusts  are  raised  by  equity,  when  in  fact  there  was  no  iirtei^- 
tion  by  the  party  charged  as  trustee  to  create  such  relation, 
and  usually,  indeed,  when  his  intention  was  otherwisa  The 
gist  of  every  constructive  trust  is  fraud,  which  may  be 
founded  upon  misrepresentation  and  concealment,  or  arise 
from  the  use  by  one  party  of  some  influential  or  confidential 
relation  which  he  sustained  toward  the  owner  of  a  legal  ' 
title,  thereby  obtaining  such  title  himself  upon  more  ndvan- 
tageous  terms  than  he  could  otherwise  have  dona  And 
therefore  one  who  obtains  the  legsl  title  to  property  by  arts 
or  acts,  or  through  circumvention  or  imposition,  or  by  vir- 
tue of  a  confidential  relation  and  influence  arising  from  it, 
under  such  circumstances  that  he  ought  not,  in  good  con* 
science,  to  hold  and  enjoy  the  beneficial  interest  therein,  is 
converted  into  a  trustee,  and  ordered  so  to*  execute  the  trust 
as  to  protect  or  indemnify  the  party  defrauded,  and  at  the 
same  time  promote  fair  dealing  and  common  honesty  in  the 
interest  of  society  and  the  state.  1  Perry,  Trusts  (5th  ed.), 
§166;  1  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §155;  3  Pomeroy, 
Eq.  Jurisp.  (3d  ed.),  §1044;  Htighes  v.  WiUson  (1891), 
128  Ind.  491;  Jackson  v,  Lcmders  (1893),  134  Ind.  529; 
Cox  V.  Amsmanit  (1881),  76  Ind.  210;  Wright  v.  Moody 
(1888),  116  Ind.  175, 179. 

3.  Whenever  two  persons  stand  in  such  relationship 
that,  during  its  continuance,  confidence  is  necessarily  re- 
posed by  one,  and  a  corresponding  influence  possessed  by  the 
other,  and  this  confidence  is  abused  and  influence  exerted  to 
obtain  an  advantage  at  the  expense  of  the  confiding  or  de- 
pendent party,  the  person  availing  himself  of  his  position 
for  such  purposes  will  not  be  permitted  to  retain  an  advan- 
tage thereby  secured.  The  principle  extends  to  every  case 
in  which  a  fiduciary  relation  exists,  as  a  fact;  confidence 
being  reposed  on  the  one  side  and  accepted  on  the  other. 
The  fiduciary  relation,  with  its  corresponding  duties,  does 
not  need  to  be  a  legal  one ;  it  may  be  moral,  social,  domestic 
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or  personal.  M'Cormick  v.  Malin  (1841),  5  Blackf.  509; 
2  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §956;  1  Perry,  Trusts 
(5th  ed.),  §194. 

4.  The  confidential  relation  and  the  transaction  having 
been  shown,  the  burden  of  proof  is  upon  the  person  occupy- 
ing the  superior  position  to  establish  the  integrity  of  his 
claim.  Rochester  v.  Levering  (1886),  104  Ind.  662,  568; 
Wainuright  v.  Smith  (1886),  106  Ind.  239,  242;  French 
V.  Cunningham  (1898),  149  Ind.  632;  1  Perry,  Trusts 
(5th  ed.),  §195. 

5.  The  relation  existing  between  the  parties  hereto  at 
the  time  appellant  acquired  title  to  the.  real  estate  belonging 
to  appellee  was  one  which  requires  the  application  of  the 
doctrines  above  stated.  As  was  said  by  the  New  Jersey 
court  of  chancery :  "The  confidence  of  the  marriage  rela- 
tion is  so  complete,  and  the  trust  of  the  wife  in  the  honor, 
good  faith  and  love  of  her  husband  is  generally  so  perfect, 
that  in  all  business  affairs  she  depends  upon  him,  and  suf- 
fers herself  to  be  controlled  by  his  judgment.  Unless,  there- 
fore, the  court,  in  the  language  of  Lord  Eldon,  watches 
transactions  between  parties  thus  situated,  where  fraud 
may  be  committed  with  such  facility  and  its  discovery  may 
be  so  easily  baffled,  with  a  jealousy  almost  invincible,  it  will 
oftener  lend  its  assistance  to  fraud  than  punish  the  fraud 
doer."  Farmer  v.  Farmer  (1884),  39  N.  J.  Eq.  211,  216; 
Sheas  Appeal  (1888),  121  Pa.  St  302,  316,  16  Atl.  629, 
1  L.  R.  A.  422;  Darlington's  Appeal  (1878),  86  Pa.  St. 
512,  27  Am.  Rep.  726;  2  Pomeroy,  Eq.  Jurisp.  (3d  ed.), 
§963;  3  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §1049;  1  Peny, 
Trusts  (5th  ed.),  §204. 

6.  The  averments  not  only  show  the  existence  of  a  re- 
lation which  is  in  itself  one  of  confidence,  but  they  show  the 
inflmential  position  of  the  appellant  as  a  fact,  and  the  com- 
plaint was  therefore  sufficient.  Warner  v.  Warner  (1892), 
132  Ind.  213;  Dayton  v.  Fisher  (1870),  34  Ind  356; 
Pierce  v.  Hower  (1895),  142  Ind.  626, 
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The  facts  exhibited  in  the  special  findings  accord  with 
the  averments  of  the  complaint.  They  contain  nothing 
tending  to  vindicate  the  action  of  appellant  in  taking  over 
the  property  belonging  to  his  wife.  In  the  statement  of 
facts  contained  in  appellant's  brief  it  is  said :  "The  appel- 
lant refused  to  pay  the  taxes  on  this  eighty  acres  while  it 
was  in  his  wife's  name,  and  he  gives  as  a  reason  that  he  did 
not  propose  to  improve  and  pay  the  taxes  on  this  land,  as  he 
did  not  believe  his  wife  would  permit  him  to  live  there  after 
he  had  got  it  in  cultivation.  After  he  had  told  his  wife  that 
he  would  not  pay  the  taxes,  she  voluntarily  went  to  her 
brother  and  told  him  that  she  was  going  to  change  the  deed ; 
that  she  would  deed  the  eighty  acres  to  him,  and  she  wanted 
him  to  redeed  it  to  appellant,  which  was  accordingly  done." 
There  is  not  the  slightest  denial  of  the  fact  that  the  husband 
procured  all  the  property  of  the  wife  without  giving  any 
consideration,  and  by  means  of  the  coercive  power  he  pos- 
sessed over  her,  an.d  the  judgment  must  therefore  be  af- 
firmed. 

7.  A  further  question  remains  as  to  the  amount  of  re- 
covery. The  facts  found  show  that  the  eighty-acre  tract 
first  referred  to  was  conveyed  to  appellee  in  1863,  and  to 
appellant  in  1866.  It  was  timber  land,  and  he  realized  a 
net  profit  of  $900  from  the  timber,  $500  of  which  was  ex- 
pended in  improvements.  The  court  charged  him  with  the 
residue— $400.  He  sold  the  land  in  1888  for  $2,400.  He 
lived  upon  it,  using  its  proceeds  for  the  support  of  his 
family  until  1882.  Nothing  was  charged  to  him  for  such 
use*  It  was  rented  from  1882  until  its  aale  for  a  cash  rental 
of  $1,200,  which  he  invested  in  other  real  estate,  and  used 
for  his  own  purposes.  He  was  charged  with  the  purchase 
and  rent  money  so  received.  Of  the  $700  received  by  him 
for  the  twenty  acres,  $150  was  paid  by  the  transfer  of  a 
team  of  horses.  The  court  charged  appellant  with  $550  of 
that  account,  deducting  the  value  of  the  horses  from  the 
amount  received.    No  interest  was  allowed  on  any  of  such 
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charges.  The  land  sold  belonged  to  appellee.  The  money 
which  appellant  derived'  therefrom  was,  in  equity,  her 
money,  and  not  his.  She  does  not  object  to  the  amount  of 
the  judgment  (Rochester  v.  Levering,  supra),  and  he  very 
clearly  has  no  reason  so  to  do. 

Various  questions  are  suggested  with  relation  to  the  af- 
firmative paragraphs  of  answer,  none  of  which  are  of  con- 
trolling importance. 

8.  If  appellant  paid  a  note  upon  which  he  was  liable  as 
surety  for  his  son,  or  made  other  expenditure  inuring  to  the 
advantage  of  some  one  of  the  seven  children  borne  to  him 
by  the  appellee,  it  was  clearly  a  matter  within  his  own  con- 
trol, and  affords  him  no  defense  in  this  case.  He  has  not, 
apparently,  been  lacking  in  thrift;  and  the  law  will  not 
permit  him  now  to  leave  the  wife,  whose  means  formed  the 
basis  of  his  prosperity,  without  support  in  her  age. 

Judgment  affirmed. 


BuRCK  V.  Davis. 

[No.  5,304.     Filed  February  1,  1905.     Rehearing  denied  April  6,  1905. 
Transfer  denie<f  June  8^  1905.] 

1.  Pleadixo. —  Complaint. —  Partition  Fences, —  Liens. — Emkibits.—A 
complaint  for  the  foreclosure  of  a  lien  for  the  repair  of  a  partition 
fence  should  allege  the  steps  taken  under  the  statute  ($6564  Boms 
1901,  Acts  1897,  p.  184,  §1),  culminating  in  a  valid  lien;  and  ex- 
hibits, showing  such  steps,  filed  with  and  made  part  of  the  complaint, 
will  be  regarded  as  a  part  thereof,     p.  652.       •'  !\.^ 

2.  Same.  —  Complaint.  —  Foreclosure  of  Lien  for  Partition  Fences.  — 
Title. — Where  the  plaintiff,  in  an  action  for  the  foreclosure  of  a  lien 
for  the  repair  of  a  partition  fence,  proceeds  definitely  upon  the  theory 
that  the  parties  are  the  owners  of  the  lands  in  fee  simple,  an  objection 
that  the  complaint  does  not  expressly  so  allege  is  not  well  taken, 
p.  653. 

3.  Same. — Complaint. — Partition  Fences. — Allegation  o/.— Where  the 
complaint  alleges  that  certain  lands  belong  to  plaintiff  and  certain 
lands  to  defendant,  and  they  are  separated  by  a  partition  fence,  and 
that  such  fence  runs  "between  their  said  lands,"  and  that  such  fence 
is  "constructed  and  used"  as  a  partition  fence,  it  is  sufficiently  shown 
that  such  fence  is  a  partition  fence  within  the  statute  ({6564  Bans 
1901,  Acts  1897,  p.  184,  §1).     p.  653. 
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4.  Pleadiko. — Complaint, — Partition  Fences. — Repair  hy  Adjoining 
Owner. — It  is  not  necessary  for  the  adjoining  owner  to  allege  in  an 
action  for  the  foreclosure  of  a  lien  for  the  repair  of  a  partition  fence 
that  he  has  kept  his  portion  in  good  repair,    p.  654. 

4a.  Contracts. — Partition  Fences. — Repairs. — Statute  of  Frauds. — ^A. 
contract  by  the  owners  that  each  should  keep  in  repair  a  certain  part 
of  their  partition  fence  is  not  within  the  statute  of  frauds,     p.  654. 

5.  Fences. — Partition. — Lien  for  Repairing. — Contracts. — ^An  action 
for  the  foreclosure  of  a  lien  for  the  repair  of  a  partition  fence  is  not 
one  for  damages  for  the  breach  of  a  contract  obligation,    p.  654. 

6.  Appeal  and  Ebrob.  —  Conclusion  of  Lato.  —  Exceptions.  —  Assign- 
ment.— Form. — ^An  assignment  of  error,  that  the  court  erred  "in  over- 
ruling  the  defendant's  exception  to  the  conclusion  of  law.  stated  npon 
the  special  finding  of  facts,"  presents  no  question,    p.  655. 

7.  JuBT. — Right  of  Trial  By, — Liens. — Foreclosure. — Partition  Fences. 
— A  jury  trial  is  not  demandable  in  an  action  to  foreclose  a  lien  for 
the  repair  of  a  partition  fence,    p.  655. 

8.  Evidence. — Contractor's  Certifioate. — Partition  Fences. — Foreotos' 
ure  of  Lien, — The  record  of  the  certificate  given  by  the  township 
trustee  to  the  contractor  for  the  repairing  of  a  partition  fence  is  com- 
petent evidence  in  an  action  to  foreclose  the  lien  for  such  repairs, 
p.  655. 

9.  Liens. — Partition  Fences. —  Repair  of. —  Attorneys'  Fees. —  The 
plaintiff,  in  an  action  for  the  foreclosure  of  a  lien  for  the  repair  of  a 
partition  fence,  may  recover  a  reasonable  fee  for  his  attorney  by 
virtue  of  the  statute  (§6566  Burns  1901,  Acts  1897,  p.  184,  §3). 
p.  655. 

10.  Appeal  and  Bbbor. — Appellate  Court  Rules. — Briefs. — ^Failure  of 
appellant  to  comply  with  Appellate  Court  rulQ  22  in  relation  to  the 
preparation  of  his  brief  as  regards  the  evidence  precludes  the  consid- 
eration of  any  question  thereon,    p.  656. 

From  Lagrange  Circuit  Court;  William  J.  Dwvis,  Spe- 
cial Judge. 

Action  by  Eugene  Davis  against  Lavina  Burck.  From 
a  decree  for  plaintiff,  defendant  appeals.    Afp/rmed. 

R.  P.  Barr,  P.  B.  Oreen,  0.  L.  Ballou  and  H.  G.  Zinv- 
memum,  for  appellant. 

John  W.  Hanan,  for  appellee. 

Bi-ACK,  J. — A  demurrer  of  the  appellant  \0  the  amended 
complaint  of  the  appellee,  for  want  of  siafficient  facts,  was 
oyerruled.    In  the  amended  complaint  it  was,  in  substance, 
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alleged,  that  the  appellant,  June  19,  1901,  was  the  owner  of 
certain  described  land  in  Lagrange  county,  which  then  was 
and  ever  since  had  been  enclosed,  and  was  separated  by  a 
partition  fence  from  the  land  of  the  appellee  on  the  west 
side  of  the  land  of  the  appellant,  and  which  then  was  and 
for  many  years  prior  thereto  had  been  enclosed,  and  which 
at  that  date  had  been  continuously,  for  more  than  ten  years, 
separated  from  the  land  of  the  appellee  on  the  west  side  of 
appellant's  land  by  a  fence,  which  at  that  time,  and  also  on 
March  6,  1897,  was  constructed  and  used  as  a  partition 
fence;  that  the  appellee  and  the  appellant  and  their  pred- 
ecessors had  agreed  that  each  should  maintain  a  certain 
part  of  this  partition  fence ;  that  the  appellant  should  main- 
tain and  keep  in  repair  seventy-nine  rods  of  the  partition 
fence,  her  proportion  of  said  fence  being  described  by  setr 
ting  forth  the  points  of  commencement  and  terminus  and 
the  course  and  distance;  that  June  19,  1901,  the  appellant's 
portion  of  the  fence,  or  that  part  of  the  partition  fence 
which  it  had  been  agreed  that  the  appellant  should  maintain 
and  keep  in  repair,  was  out  of  repair,  and  was  defective  and 
insufficient,  and  appellant's  said  partition  fence  would  not 
turn  stock,  and  was  not  sufficiently  tight  to  hold  hogs,  sheep^ 
cattle,  mules  or  horses ;  that  on  and  prior  to  that  date  the 
appellant  had  failed  and  refused  to  rebuild  or  repair  her 
part  of  the  fence,  or  compensate  for  building  or  repairing 
her  part  and  portion  of  the  partition  fence,  which  was  sev- 
enty-nine rods  thereof,  and  the  appellant  then  so  failed  and 
refused  and  ever  thereafter  has  failed  and  refused  to  repair 
or  rebuild  her  portion  of  the  partition  fence ;  that  the  appel- 
lee, as  such  landowner,  and  interested  in  said  partition 
fence,  gave  to  the  appellant  and  served  upon  her  notice  in 
writing  requiring  and  demanding  from  her  to  repair,  re- 
build, or  compensate  for  the  repairing  of  her  portion  of  the 
fence,  a  copy  of  which  notice  was  filed  as  an  exhibit  with 
the  complaint;  that  this  notice  was  served  on  the  appellant 
June  19,  1901 ;  that  she  did  not  compensate  the  appdlee  for 
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such  partition  fence,  nor  did  she  repair  or  rebuild  the  same 
at  any  time  thereafter;  that  twenty  days  after  service  of  the 
notice,  the  fence  not  having  been  rebuilt  or  repaired,  and 
the  appellant  having  further  refused  to  compensate  the 
appellee  for  rebuilding  or  repairing  the  fence,  the  latter, 
December  11,  1901,  served  upon  the  trustee,  naming  him, 
of  the  tovTnship  in  which  said  real  estate  and  said  fence 
were  situate,  a  notice  in  writing,  a  copy  of  which  was  made 
an  exhibit,  setting  forth  specifically  the  location  of  the 
fence,  and  showing  that  it  was  not  a  lawful  partition  fence; 
and  thereafter,  at  the  request  and  demand  of  the  appellee, 
the  trustee  made  out  a  written  statement  of  the  fact  that 
said  portion  of  said  fence,  so  agreed  to  be  maintained  by 
the  appellant,  was  not  a  lawful  partition  fence,  and  the  due 
proportion  and  the  amount  of  compensation  the  appellant 
i^ould  make  in  such  repairs,  and  the  trustee,  April  23, 
1902,  delivered  a  copy  thereof  to  the  appellant,  a  copy  of 
which  was  filed  as  an  exhibit;  that  twenty  days  after  the 
written  statement  was  delivered  to  the  appellant  by  the 
trustee  the  appellant  had  not  rebuilt  her  share  of  the  fence 
or  made  repairs  tliereto  or  compensated  the  appellee  for  so 
doing,  as  pointed  out  in  said  statement,  and  the  trustee  gave 
notice  of  the  letting  of  the  work  of  making  such  repairs, 
by  written  notices  posted  in  three  of  the  most  public  places 
in  the  to^vnship,  the  several  places  being  stated  in  the 
pleading.  A  copy  of  this  notice  was  made  an  exhibit.  It 
was  further  alleged,  tliat  at  the  expiration  of  said  notice, 
and  at  the  time  and  place  fixed  therein,  the  trustee  duly  let 
the  work  by  written  contract,  a  copy  of  which  was  made  an 
exhibit,  to  tlie  appellee,  who  was  the  lowest  responsible 
bidder,  and  took  from  him  a  bond  for  the  faithful  perform- 
ance of  his  contract  for  the  performance  of  the  work,  with 
sufficient  solvent  surety;  that  the  appellee  performed  the 
work  in  accordance  with  this  contract,  and  thereafter  re- 
built said  seventy-nine  rods  of  said  partition  fence  which  it 
was  the  duty  of  appellant  to  rebuild,  construct  and  repair, 
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by  building  a  fence,  particularly  described  in  the  pleading. 
It  was  alleged  that  the  fence  so  constructed  was  of  the  ma- 
terials and  according  to  the  plans  commonly  used  by  tie 
farmers  of  that  township ;  that  upon  the  completion  of  the 
work  the  trustee  gave  to  the  contractor — ^the  appellee — a 
certificate,  properly  authenticated,  showing  the  amount  of 
work  done,  the  amount  and  kind  of  material  used^  the  con- 
tract price  for  the  work  and  material,  and  the  whole  amount 
due  the  appellee  as  such  contractor,  also  the  amount  due  the 
trustee  for  his  services,  with  the  description  of  the  land  of 
the  appellant  A  copy  of  this  certificate  was  made  an  ex- 
hibit It  was  alleged  that  the  amount  due  the  appellee  from 
appellant  under  this  certificate  was  $75.05,  and  the  amount 
due  the  trustee  thereunder  was  $24;  that  the  appeUee,  in 
August,  1902,  demanded  of  the  appellant  the  payment  of 
said  sum,  together  with  $24  due  the  trustee,  and  the  pay- 
ment not  having  been  made,  and  the  appellant  having  re- 
fused to  make  payment,  the  certificate  was,  by  the  appellee, 
caused  to  be  recorded  in  the  office  of  the  recorder  of  said 
county  in  the  mechanicsMien  record,  etc,,  which  was  done 
August  26,  1902;  that  the  recorder  properly  indexed  the 
recorded  certificate,  and  that  the  amount  named  therein 
was  a  lien  upon  the  real  estate  aforesaid,  described  in  the 
certificate,  which  sum,  it  was  alleged,  was  due  the  appellee 
and  still  unpaid ;  that  a  reasonable  fee  for  appellee's  attor- 
ney for  foreclosing  this  lien  was  $100.  Prayer,  that  the 
lien  be  foreclosed,  and  that  the  real  estate,  or  so  much  as 
necessary,  be  sold  for  the  payment  thereof. 

1.  The  statute  of  March  6,  1897  (§6564  Bums  1901, 
Acts  1897,  p.  184,  §1),  provides:  "That  all  fences  now 
constructed  and  used  by  adjoining  landowners  as  a  parti- 
tion fence  or  fences  unless  otherwise  specially  agreed  upon 
by  such  landowners  shall  be  deemed  partition  fences  and 
shall  be  built,  maintained,  repaired  and  paid  for  as  herein- 
after provided."  By  subsequent  portions  of  the  statute  it 
18  provided  that  all  partition  fences  shall  be  built  and  kept 
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in  repair  at  the  cost  of  the  several  landowners  whose  lands 
are  enclosed  (such  lands  being  separated  by  the  partition 
fences),  equally,  etc.,  "whether  his,  her  or  their  title  be  in 
fee  simple  or  a  life  estate."  In  case  such  a  landowner  shall 
fail  or  refuse  to  compensate  for  building  .or  repairing  his 
portion  of  fence,  provision  is  made  for  proceedings  such  as 
were  pursued  by  the  appellee  for  acquiring  a  lien  on  the 
land  of  the  delinquent  landowner.'  The  performance  of  the 
requirements  thus  provided  for,  including  the  giving  of 
various  notices  as  shown  in  the  complaint,  whereby  the  lien 
is  created,  should  be  shown  in  seeking  a  foreclosure  of  such 
lien ;  and  we  think  the  various  exhibits,  filed  as  such  with 
the  complaint  of  the  appellee,  may  properly  be  regarded  as 
parts  of  the  pleading. 

2.  Whatever  might  properly  be  said  of  the  suggestion  of 
ooimsel  that  in  such  a  case  the  complaint  should  show  that 
the  plaintiff  was  an  owner  in  fee  simple,  or  held  a  life  estate 
in  his  land,  the  appellee's  complaint  is  not  subject,  in  truth, 
to  objection  on  such  ground ;  for  it  affirmatively  and  clearly 
appears  from  the  complaint,  including  its  exhibits,  that  the 
appellee  proceeded  upon  the  theory  that  the  parties  respec- 
tively had  title  in  fee  simple. 

3.  It  is  further  objected  that  it  was  not  averred  that  the 
fence  was  on  the  line  dividing  the  lands  of  the  parties,  and 
that  it  was  built  as  a  partition  fence  pursuant  to  an  agree- 
ment of  the  parties,  and  that  the  right  or  easement  of  a  par- 
tition fence  had  been  created  by  deed  or  by  prescription.  It 
was  shown  by  the  complaint  that  certain  particularly  de- 
scribed land  was  owned  by  the  appellant,  and  that  this  land 
was  enclosed  and  was  separated,  by  partition  fence,  from 
the  land  of  the  appellee,  on  the  west  side  of  appellant's 
described  land,  and  the  situation  of  the  fence  was  stated, 
a  part  of  the  description  showing  that  it  extended  from  a 
certain  point  on  the  line  between  the  parcels  "north  between 
their  said  lands,"  etc;  and  also  that,  at  the  date  of  the 
enactment  of  the  statute  above  mentioned,  this  fence  was 
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"constructed  and  used"  as  a  partition  fence.  The  statute 
(§6564  Burns  1901,  Acts  1897,  p.  184,  §1)  requires  that 
such  fences  "shall  be  deemed  partition  fences  and  shall  be' 
built,  maintained,  repaired  and  paid  for"  as  in  the  statute 
provided.  Whether  required  or  not,  the  complaint  did  show 
substantially  that  the  partition  fence  was  on  the  line  divid- 
ing the  land  of  one  party  from  that  of  the  other.  It  also 
showed,  in  the  language  *of  the  statute,  that  it  was  such  a 
fence  as  must  be  deemed  a  partition  fence;  and  the  pleading 
having  thus  shown  the  fence  to  be  one  which,  by  the  require- 
ment of  the  statute,  was  to  be  built  and  kept  in  repair  at 
the  cost  of  the  several  landowners,  whose  enclosed  lands  it 
separated,  it  was  not  necessary  to  show  more  definitely  or 
particularly  the  origin  of  the  right  and  the  obligation. 

4.  It  was  not  necessary,  we  think,  for  the  appellee  to 
aver  that  lio  had  performed  his  obligation  to  keep  his  por- 
tion of  the  fence  in  repair.  It  was  shown  that  the  appellee 
was  a  landowner  interested  in  the  fence,  and  that  the  appel- 
lant was  a  person  who  was  under  obligation  to  compensate 
for  repairing  a  certain  portion  of  fence,  and  that  she  had 
failed  to  do  so.  This  brought  the  matter  within  the  stat- 
utory provisions. 

4a.  The  agreement  of  the  parties  designating  the  equal 
portions  to  be  kept  in  repair  by  them  respectively  was  not 
a  contract  within  the  statute  of  frauds ;  it  was  an  allowable, 
convenient  method  of  assigning  definitely  the  equal  propor- 
tion "of  the  fence"  or  "share  of  the  fence"  to  be  built  and 
kept  up  by  each  party.  See  Baynes  v.  Chastaiti  (1879), 
68  Ind.  376;  Bruner  v.  Palmer  (1886),  108  Ind.  397. 

5.  The  appellee's  action,  brought  by  him  as  the  ocmtrac- 
tor  having  a  lien,  was  not  one  for  the  recovery  of  damages 
for  nonperformance  of  a  contract,  but  was  one  to  ^iforce  a 
lien  acquired  as  provided  for  by  the  statute.  Each  party 
had  the  same  right  to  enforce  this  obligation  of  the  other 
by  the  same  statutory  method,  which  contemplated  a  com- 
mencement of  proceedings  by  the  party  aggrieved,  "the 
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landowner  interested,"  without  regard  to  the  question 
whether  he  had  suffered  any  pecuniary  loss  through  the 
failure  or  refusal  of  the  other  party  to  cause  his  equal 
portion  of  the  fence  to  he  properly  repaired.  It  is  only  nec- 
essary for  the  plaintiff,  the  contractor,  or  the  township 
trustee,  seeking  the  foreclosure  of  the  lien,  to  show  in  the 
complaint  that  the  requirements  of  the  statute  have  heen 
pursued.  The  complaint  seems  sufficient  Issues  were 
formed  which  were  tried  by  the  court^  the  request  of  the 
appellant  for  a  trial  by  jury  having  been  overruled. 

6.  The  court,  upon  request  for  a  special  finding,  stated' 
the  facts  in  writing,  and  stated  a  single  conclusion  of  law, 
to  which  the  appellant  excepted.  It  is  assigned  here  that 
the  court  erred  "in  overruling  the  defendant's  exception  to 
the  conclusion  of  law  stated  upon  the  special  finding  of 
facts."  This  assignment  is  not  directed  against  any  action 
of  the  court  shown  by  the  record,  and  it  does  not  present  any 
question  for  review  here.  This  has  been  expressly  decided. 
Starkey  v.  StarJcey  (1894),  136  Ind.  349.  See,  also.  Mid- 
land R.  Co.  V.  Dichason  (1892),  130  Ind.  164;  Nading  v. 
Elliott  (1894),  137  Ind,  261;  NoHh  British,  etc.,  Ins.  Co. 
V,  Koontz  (1897),  17  Ind.  App.  625,  628. 

7.  The  appellant's  motion  for  a  new  trial  was  overruled. 
It  is  claimed  that  the  overruling  of  the  appellant's  request 
for  a  trial  by  jury  was  erroneous.  Since  the  filing  of  appel- 
lant's brief  it  has  been  decided  that  in  such  a  suit  as  the  one 
at  bar,  to  foreclose  a  statutory  lien  against  real  estate, 
calling  for  the  exercise  of  the  equity  powers  of  the  court, 
there  is  no  error  in  denying  a  jury  trial.  Tomlinson  v. 
Bainaka  (1904),  163  Ind.  112. 

8.  There  was  no  error  in  admitting  in  evidence  the 
record  of  the  certificate,  delivered  by  the  township  trustee 
to  the  contractor,  in  the  "miscellaneous  record"  in  the  office 
of  the  county  recorder.    Tomlinson  v.  Bainaka,  sujyra. 

9.  The  court  permitted  the  introduction  of  testimony 
tending  to  prove  the  amount  of  the  reasonable  fees  of  the 
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appellee's  attorney,  for  services  as  such,  in  this  fopeclosure 
suit  The  statute  (§6566  Bums  1901,  Acts  1897,  p.  184, 
§3)  provides  for  the  foreclosure  of  the  lien  hy  the  con- 
tractor "under  the  same  rules  and  regulations  that  mechan- 
ics' liens  are  foreclosed."  Among  the  rules  and  regula- 
tions provided  for  suits  for  the  enforcement  of  mechanics* 
liens  is  a  provision  that  "if  the  plaintiff  or  lien  holder  shall 
recover  judgment  in  any  sum,  he  shall  also  he  entitled  to 
recover  reasonable  attorney's  fees,  which  shall  be  entered  by 
the  court  trying  the  same,  as  a  part  of  the  judgment  in  said 
suit"  §7267  Burns  1901,  Acts  1883,  p.  140,  §14.  It 
seems  to  have  been  intended  to  provide  relief  against  the 
land  of  the  defaulting  landowner  not  less  extensive  than  is 
provided  in  the  statute  for  the  enforcement  of  liens  of  me^ 
chanics.  It  is  expressly  enacted  that  the  statute  of  1897, 
above  mentioned,  shall  be  liberally  construed.  §6569  Bums 
1901,  Acts  1897,  p.  184,  §6. 

Objections  are  urged  to  a  number  of  other  rulings  ad- 
mitting evidence,  the  grounds  of  objection  su^ested  here^ 
in  most  instances,  not  corresponding  with  those  proposed  in 
the  court  below.  We  have  examined  all  of  these  rulings, 
and  find  that  none  of  them  are  of  importance. 

10.  As  suggested  for  the  appellee,  counsel  for  the  ap- 
pellant have  not  complied  sufficiently  with  our  rules  relating 
to  briefs  to  require  us  to  determine  the  question  as  to  the 
sufficiency  of  the  evidence. 

Judgment  affirmed. 
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Haralovitch  t?.  State,  bx  rel.  Pulzak, 

[No.  5,37a    Filed  June  9,  1905.] 

Appeal  and  Ebbob.  —  Transcript,  —  Seal,  —  Where  the  transcript  pur- 
porta  to  be  from  the  Lake  Superior  Court,  and  the  certificate  thereto 
bears  the  sea]  of  the  Lake  Circuit  Court,  the  transcript  is  not  prop- 
erly authenticated,  and  the  appeal  will  be  dismissed. 

From  Lake  Superior  Court;  Haary  B.  TuthUl,  Judge. 

Action  by  the  State  of  Indiana,  on  relation  of  Nora  Pul- 
zak, against  Pant©  Haralovitch.  From  a  jud^ent  for 
plaintiff,  defendant  appeals.     Appeal  dismissed. 

F.  N.  Oavit,  for  appellant 
C.  E.  Oreenwcdd,  for  appellee. 

Black,  J. — The  transcript  of  the  record  on  appeal  in  this 
cause  purports  in  the  placUd,  dcndi  throughout  the  proceed- 
ings, to  be  the  record  of  a  cause  (a  proceeding  in  bastardy) 
in  the  Lake  Superior  Court,  during  a  regular  term  thereof 
held  at  a  time  designated  by  statute  for  a  regular  term  of 
that  court,  at  the  city  hall  in  the  city  of  Hammond, 
Lake  county,  before  a  presiding  judge  whom  we  know  to 
have  been,  at  the  time,  the  judge  of  that  court. 

The  transcript  is  certified  by  the  clerk  of  the  Lake  Circuit 
Court,  as  such,  and  the  seal  of  the  last-named  court,  and  not 
the  seal  of  the  Lake  Superior  Court,  is  affixed.  The  statute 
(§1426dl  Bums  1901,  Acts  1895,  p.  210,  §4)  expressly 
provides  for  a  seal  for  the  latter  court,  with  its  own  distinc- 
tive device  on  the  face  thereof,  and  provides  (§1426ql 
Bums  1901,  Acts  1895,  p.  210,  §17)  for  order-books  and 
other  necessary  books  for  the  court,  and  directs  that  all  the 
books,  papers  and  proceedings  of  the  court  shall  be  kept  dis- 
tinct and  separate  from  those  of  other  courts. 

We  can  not  regard  the  transcript  as  properly  authenti- 
cated. 

Appeal  dismissed. 
Vol.  35-^2 
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Rainbow  Coal  &  Mining  Company  t;.  Martin. 

[No.  5,353.     Filed  June  G.  1005.] 

Master  and  Servant.  —  Employers*  LiahUity  Act.  —  Negligence  of  Su- 
perintendeni. — Evidence, — Where  the  evidence  shows  that  the  plain- 
tiff, a  servant  in  defendant's  mine,  was  ordered  by  defendant's  super- 
intendent to  hold  a  block  while  such  superintendent  struck  such  block 
with  a  sledge ;  that  the  superintendent  missed  the  block  and  hit  the 
plaintiff,  inflicting  injuries,  defendant  is  not  liable  under  the  employ- 
ers' liability  act- (§7083  Bums  1901,  cl.  2,  Acts  1893,  p.  294,  §1)  prt>- 
viding  that  where  an  injury  results  from  the  negligence  of  any  person 
in  the  service  of  the  corporation,  to  whose  order  the  servant  was 
bound  to  and  did  conform,  such  corporation  is  liable,  since  no  negli- 
gence is  shown  in  the  giving  of  the  order  by  the  superintendent,  and 
the  accident  could  not  reasonably  be  anticipated,  and  no  negligence 
was  shown  in  striking  plaintiff  with  the  sledge. 

From  Sullivan  Circuit  Court ;  Orion  B.  Harris,  Judge. 

Action  by  John  W.  Martin  against  the  Rainbow  Coal  & 
Mining  Company.  From  a  judgment  for  plaintiff  on  a  ver- 
dict for  $300,  defendant  appeals.    Reversed. 

John  8.  Bays,  Lee  F.  Bays  and  Elmer  E.  Stevenson,  for 
appellant 

/.  W,  Lindley,  for  appellee. 

Wiley,  C.  J. — Appellee  recovered  a  judgment  in  the 
court  below  against  appellant  for  injuries  alleged  to  haye 
been  received  through  the  negligence  of  appellant's  supers 
intendent  The  complaint  was  in  a  single  paragraph,  to 
which  a  demurrer  was  overruled.  Appellant  answered  by 
a  general  denial.  Trial  by  jury,  resulting  in  a  general 
verdict  for  appellea  Appellant's  motion  for  a  new  trial 
was  overruled.  The  errors  assigned  assail  the  sufficiency 
of  the  complaint  and  the  overruling  of  a  motion  for  a  new 
trial. 

It  is  charged  in  the  complaint  that  George  Lett  was  the 
superintendent  of  appellant's  mine,  and  on  the  22d  day 
of  December,  1903,   and  for  a  long  time  prior  theretD, 
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appellee  had  been  employed  by  appellant  to  work  in  and 
about  its  mine  as  a  carpenter;  that  on  said  day  he  was 
bound  to  conform  and  did  conform  to  the  orders  and  direc- 
tions of  said  Lott ;  that  while  he  was  in  the  exercise  of  due 
care  and  diligence  he  was  injured,  in  the  following  man- 
ner, to  wit:  "That  on  said  day  it  became  necessary 
to  remove  a  piston-rod  from  one  of  the  engines  at  said 
mine,  and  it  became  necessary  to  drive,  by  means  of 
force,  said  piston-rod  from  a  steam  chest  in  which  it  was 
located;  that  said  Lott  directed  this  plaintiff  to  hold  a 
piece  of  wood  or  block  upon  or  against  the  end  of  said  piston- 
rod  while  he,  said  Lott,  should  drive  said  piston-rod  from 
said  steam  chest  by  means  of  blows  administered  to  the 
end  of  said  block  or  piece  of  wood  by  a  sledge-hammer, 
then  and  there  at  hand,  and  used  by  said  Lott  for  that  pur- 
pose; and  now  the  plaintiff  says  that  while  he,  said  plain- 
tiff, was  holding  said  block  or  piece  of  .wood  upon  and 
against  the  end  of  said  piston-rod,  and  while  this  plaintiff 
was  in  the  exercise  of  due  care  and  diligence,  and  while  this 
plaintiff  was  bound  to  and  did  conform  to  the  orders  and  di- 
rections of  said  Lott  in  that  behalf,  and  while  said  Lott  ad- 
ministered blows  on  said  block  or  piece  of  wood,  forcing  said 
piston-rod  from  said  steam  chest  by  means  of  said  sledge- 
hammer, as  aforesaid,  Lott  carelessly  and  negligently  struck 
a  blow  at  said  block  or  piece  of  wood,  missing  the  same, 
and  hitting  this  plaintiff  just  below  the  pit  of  the  stomach," 
etc.,  by  which  he  was  injured. 

From  the  view  of  the  law  we  have  taken,  wo  do  not  deem 
it  necessary  to  pass  upon  the  sufficiency  of  the  complaint. 
Conceding,  without  deciding,  that  the  complaint  states  a 
cause  of  action,  we  are  of  the  opinion  that,  under  the  evi- 
dence, appellee  can  not  recover.  Appellee  bases  his  right 
of  action  upon  the  second  clause  of  §7083  Bums  1901, 
Acts  1893,  p.  294,  §1,  usually  designated  as  the  employers' 
liability  act  The  act  provides  that  every  railroad  or  other 
corporation,  excepting  municipal,  shall  be  liable  for  dam- 
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ages  for  personal  injuries  suffered  by  any  employe  while 
in  its  service,  the  employe  so  injured  being  in  the  exercise 
of  due  care  and  diligence  as  follows :  "Second.  Where  such 
injury  resulted  from  the  negligence  of  any  person  in  the 
service  of  such  corporation,  to  whc«e  order  or  direction 
the  injured  employe  at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform." 

The  undisputed  facts,  as  disclosed  by  the  evidence,  as  to 
the  manner  in  which  appellee  was  injured,  may  be  briefly 
stated  as  follows:  Appellee  was  in  the  employ  of  appel- 
lant as  a  carpenter,  and  was  engaged  in  that  work  for  the 
appellant  at  the  time  he  was  injured.  He  was  fifty-one 
years  old,  and  had  been  working  for  about  twenty-five 
years  as  a  carpenter.  Under  his  employment  he  was  re- 
quired to  do  his  principal  work  on  what  is  called  the  top 
or  outside  of  the  underground  work.  On  the  day  he  was 
injured,  he  was  engaged  in  assisting  George  Lett  in  fixing 
a  steam  chest,  which  needed  attention.  Lott  was  the 
superintendent  of  appellant's  mine,  and  had  been  acting 
in  that  capacity  for  about  a  year.  Lott  and  appellee  were 
engaged  in  fixing  the  steam  chest.  Lott  and  appellee  un- 
dertook to  put  the  piston-rod  through  the  steam  cheet 
They  had  tried  to  move  it,  and  it  would  not  mova  Lott 
asked  appellee  to  make  a  peg  and  stop  up  one  end  of  the 
pipe  so  he  could  turn  the  steam  in  and  see  if  that  would 
move  it  The  steam  failed  to  move  the  rod,  and,  after 
trying  various  ways  to  remove  it,  Lott  asked  the  appellee 
to  get  a  block  of  wood,  and  told  him  to  hold  it  against  the 
end  of  the  rod  so  that  he  could  drive  it  out  The  rod 
was  metal,  and  the  purpose  of  putting  the  block  of  wood 
against  the  rod  was  to  prevent  the  hammer  from  battering 
the  end  of  it  The  block  was  square,  and  about  ten  inches 
long,  and  five  or  six  inches  wide.  The  end  of  the  rod  upon 
which  the  block  was  placed  was  about  three  inches  in 
diameter.  While  appellee  was  holding  the  block  in  his 
hand  against  the  end  of  the  rod,  Lott  commenced  striking 
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the  block  with  the  hammer.  He  had  struck  it  a  few  times, 
when  the  hammer  made  a  glancing  lick,  which  caused  it  to 
glance  off  of  the  block  and  strike  the  appellee*  The  blow 
staggered  him  back,  and  Lett  grabbed  him  at  once,  and 
exclaimed:  "Lord  of  mercy,  I  would  not  have  done  that 
for  anything."  Appellee  continued  to  work  that  afternoon, 
and  the  evidence  shows  that  he  was  kept  away  from  his 
work  about  three  or  four  days  on  account  of  the  accident. 
After  continuing  in  appellant's  service  for  some  time,  he 
quit  work  and  brought  this  action.  These  are  the  undis- 
puted facts,  except  as  to  the  question  of  the  extent  of  ap- 
pellee's injury,  which  we  need  not  consider. 

The  complaint  avers  that  Lett  carelessly  and  negligently 
struck  a  blow  at  the  block  of  wood  which  appellee  was 
holding  against  the  pipe,  and  missed  it.  No  charge  is  made 
in  the  complaint  that  Lett  was  incompetent  to  handle  a 
hammer  in  the  manner  indicated,  and  the  evidence  wholly 
fails  to  show  any  actionable  negligence  in  the  giving  of 
the  order  to  appellee  to  get  and  hold  the  block,  or  on  the  part 
of  Lett  in  striking  the  blows  with  the  hammer.  The  kind 
of  work  that  these  two  men  were  engaged  in  did  not  require 
any  special  skill.  The  accident — for  it  was  nothing  more 
than  a  mere  accident— which  resulted  in  appellee's-  injury 
was  one  which  could  not  have  reasonably  been  anticipated, 
and  the  evidence  wholly  fails  to  show  any  active  negligence 
on  the  part  of  Lett  for  which  appellant  can  be  held  answer- 
able.* This  leads  us  to  the  <;onclusion  tliat  the  evidence  is 
not  sufficient  to  sustain  the  verdict,  in  that  no  actionable 
negligence  on  the  part  of  appellant  or  Lott  is  shown.  Wil- 
Jcinson^,  etc.,  Olass  Co.  v.  Dickinson  (1905),  ante,  230. 

The  judgment  is  reversed,  and  the  trial  court  is  directed 
to  sustain  appellant's  motion  for  a  new  trial. 
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Lamb  et  al.  v.  Medsker  et  al. 

[No.  5,579.     Filed  June  9,  1905.] 

1.  Deeds. — Fee  Tail, — Statute. — ^At  the  common  law  the  word  "heirs" 
was  necessary  to  create  a  fee-simple  title,  and  the  worda  **beir8  of  his 
body,'*  or  equivalent  words,  to  create  an  estate  tail,  the  estate  tail 
being  made  a  fee  simple  by  the  statute  of  1826  (Acts  1826,  p.  50,  {5). 
p.  664. 

2.  Same.— Fee  Tail.—Wwrds  Used.— A  deed  "to  I.  M,  and  to  his  wife, 
J.  M.,  and  to  the  survivor  of  them  and  to  the  legitimate  heirs  of  I.  KL, 
if  he  should  have  any,  either  with  his  present  or  with  a  future  wife 
lawfully  married,"  and  in  case  of  a  failure  of  issue,  then  over  "to  the 
only  use,  benefit  and  behoof  of  said  I.  M.  and  his  wife,  during  their 
natural  lives,  or  the  survivor  of  them,  and  to  said  I.  M.*s  legitimate 
heirs,  and  for  want  of  such,"  then  over,  creates  at  the  common  law  an 
estate  tail,  and  by  statute  a  fee  simple,    p.  664. 

3.  Same. — Life  Estate. — **Heir8.** — Prior  to  1852  a  conveyance  to  a 
person,  omitting  the  word  "heirs/*  created  a  life  estate  only.     p.  66a. 

4.  Same. — Use  of  "Heirs.** — Limitation. — The  word  "heirs**  in  a  deed 
will  be  construed  as  a  word  of  limitation  unless  it  clearly  and  posi- 
tively appears  that  it  was  used  to  mean  children,     p.  666. 

5.  Same. — **Laicful  Issue.** — Use  of. — Where  a  deed  is  made  to  I.  M. 
"and  to  the  legitimate  heirs  of  **  I.  M.,  "and  in  case  of  no  such  lawful 
issue**  then  over  "to  the  heirs  of  I.  M.,  Sr.,'*  the  words  "lawful  issue** 
refer  to  the  death  of  I.  M.  without  heirs  and  are  interchangeable  with 
"legitimate  heirs**  used  previously,  and  are  words  of  limitation  and 
not  of  purchase,     p.  666. 

6.  Same. —  Granting  Clause. —  Babendum. —  Conflict. —  Where  a  deed 
grants  to  I.  M.  and  "to  the  legitimate  heirs  of  said  I.  M.,'*  the  haben- 
dum will  not  be  allowed  to  cut  down  such  estate  to  a  life  estate,  the 
granting  clause  controlling  the  habendum  in  case  of  conflict,     p.  067. 

7.  Same. — Joint  Tenants. — ^A  deed  to  a  person  and  his  children  carries 
an  estate  in  joint  tenancy,  but  where  no  children  exist  the  word  "chil- 
dren** is  construed  as  a  word  of  limitation,  the  equivalent  of  "issue" 
or  "heirs  of  the  body**  and  creates  an  estate  tail.    p.  668. 

From  Kosciusko  Circuit  Court;  Edgar  Haymond,  Special 
Judge. 

Action  by  Mary  Lamb  and  others  against  Isaac  Medsker 
and  others.  From  a  decree  for  defendants,  plaintiffs  ap- 
peal.    Affirmed. 

Edward  Beversfoch  and  Stookey  &  Biggs,  for  appellants. 
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Wood  &  Bowser,  Brubaker  &  5(w  and  Bertram  Shcme, 
for  appellees. 

Myees,  p.  J. — Appellants  in  the  court  below  began  this 

suit  against  appellees  for  possession  of,  and  to  quiet  title  to, 

160  acres  of  real  estate  in  Kosciusko  county,  Indiana,  basing 

their  cause  of  action  upon  a  certain  deed  executed  by  Henry 

Ford  and  Phebe,  his  wife,  to  Isaac  Minear,  Jr.,  and  wife, 

Jane  Minear,  on  January  22,  1838.     Omitting  the  formal 

parts,  description,  and  the  usual  covenants,  that  part  of  the 

deed  material  to  this  controversy  is  as  follows:    "Witness- 

eth,  that  said  Ilenry  Ford,  for  and  in  consideration  of  the 

sum  of  $400  and  other  good  consideration  to  him  in  hand 

paid  by  said  Isaac  Minear,  the  receipt  whereof  is  hereby 

acknowledged,  hath  granted,  bargained,  sold,  conveyed  and 

confirmed,    and   by   these   presents   doth   grant,   bargain, 

sell,  convey  and  confirm  unto  said  Isaac  Minear  and  to  his 

wife,  Jane  Minear,  and  to  the  survivor  of  them  and  to  the 

legitimate  heirs  of  said  Isaac  Minear,  if  he  should  have 

any,  either  with  his  present  or  with  a  future  wife  lawfully 

married,  and  in  case  of  no  such  lawful  issue  then  and  in  that 

case  after  the  death  of  both  said  Isaac  Minear  and  Jane, 

his  wife,  then  in  that  case  said  hereinafter  mentioned  lands 

and  messuage  hereby  granted  to  be  considered  as  a  part  of 

the  estate  of  Isaac  Minear,  Sr.,  and  to  be  divided  among  his 

heirs  as  such,  and  to  their  heirs  and  assigns  forever,  a 

certain  tract  of  land  in  the  county  of  Kosciusko,  in  the 

State  of  Indiana,  aforesaid.     *     *     *     Together  with  all 

the  appurtenances  to  the  only  use,  benefit  and  behoof  of  said 

Isaac  Minear,  and  his  wife,  Jane,  during  their  natural 

lives,  or  the  survivor  of  them,  and  to  said  Isaac's  legitimate 

heirs,  and  for  want  of  such  to  the  heirs  of  his  father,  Isaac 

Minear,  Sr.,  forever.^'    This  deed  was  properly  signed  and 

acknowledged  by  Ford  and  wife,  and  recorded  February  20, 

1838.     On  November  1,  1839,  Isaac  Minear,  Jr.,  and  his 

-wife,  Jane,  Isaac  Minear,  Sr.,  his  wife  joining,  by  general 

i^rarranty  deed  conveyed  said  real  estate  to  one  Hester 
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Swihart^  and  through  subsequent  conveyances  •  the  appel- 
lees, except  John  Medsker,  came  into  possession  thereof 
under  claim  of  title.  Medsker  holds  a  mortgage  covering  a 
part  of  said  real  estate^  and  for  that  reason  is  made  a  party. 

1.  A  construction  of  the  Ford  deed  will  determine  the 
questions  here  presented.  Appellants  insist  that  the  deed 
from  Ford  to  Isaac  Minear,  Jr.,  and  his  wife  created  a 
life  estate  in  the  grantees,  with  a  contingent  remainder  in 
the  children  then  unborn  of  said  grantee  Isaac  Minear,  Jr. 
Appellees  contend  that  the  wording  of  the  deed  at  common 
law  created  in  Isaac  Minear,  Jr.,  an  estate  in  fee  tail, 
which,  under  our.  statute  then  existing,  became  a  fee  simple. 
The  acts  of  1826  (Acts  1826,  p.  50,  §5)  abolished  all 
estates  tail,  "and  any  person  or  persons  who  may  here- 
after be  seized  of  an  estate  tail,  by  devise  or  grant,  shall  be 
deemed  to  be  seized  of  the  same  in  fee  simple  absolute." 
At  common  law,  in  order  to  create  a  fee  simple  by  deed,  it 
was  hecessary  to  use  the  word  "heirs,"  and  if  a  fee  tail  was 
created  it  was  necessary  to  use  in  addition  to  the  word 
"heirs"  the  words  "of  the  body,"  or  some  other  words  of 
procreation  of  equal  meaning. 

2.  The  granting  clause  of  the  deed  now  under  consid- 
eration, in  connection  with  the  word  "heirs,"  uses  such 
words  of  procreation  as  to  indicate  the  body  from  which 
these  heirs  are  to  proceed,  and,  if  this  theory  be  correct, 
under  the  settled  rules  of  law,  Isaac  Minear,  Jr.,  and  his 
wife,  Jane,  took  the  land  in  fee  simple.  Such  words  as 
"to  A  and  his  heirs,  namely,  the  heirs  of  his  body" — or 
"of  himself  lawfully  issuing  or  begotten" — or  "of  his  flesh," 
or  "of  his  wife  begotten," — or  "which  he  shall  happen  to 
have  or  beget"  Also  "a  devise  to  J  S  and  his  heirs  if  he 
should  have  lawful  issue,  but  if  he  die  without  issue  then 
over,"  would  create  an  estate  tail  in  J  S.  Also  a  gift  by 
devise  by  one  to  ^Tiis  children,"  if  he  then  have  none,  or 
"to  him  and  his  posterity,"  or  by  other  words  showing  an 
intention  to  restrain  the  inheritance  to  the  descendants  of 
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the  devisee,  would  create  an  estate  tail.  1  Washburn, 
Real  Prop.  (5th  ed.),  *77;  Hopkins,  Real  Prop.,  §§20, 
24;  AUethY.  Craft  (1887),  109  Ind.  476,  58  Am.  Rep.  425. 

3.  The  words  used  in  the  Ford  deed  confirming  the 
title  to  the  land  in  Isaac  Minear,  Jr.j  and  his  wife,  Jane, 
are  positive,  and  unquestionably  vest  the  life  estate  in  the 
grantees,  if  we  were  to  leave  out  the  words  "and  to  the  legiti- 
mate heirs  of  said  Isaac  Minear,"  for,  prior  to  our  statute 
of  1852  (1  R.  S.  1852,  p.  232,  §14,  §3348  Bums  1901, 
§2929  R.  S.  1881),  it  was  necessary  to  use  the  word  'lieirs" 
in  order  to  create  in  the  grantees  an  estate  of  inheritance. ' 
Nelson  v.  Dcuvis  (1871),  35  Ind.  474;  Nicholson  v.  Carets 
(1877),  59  Ind.  39. 

But  when  we  add  to  the  language  used  in  conveying  the 
title  to  Isaac  Minear,  Jr.,  and  his  wife,  the  words,  "and  to 
the  legitimate  heirs  of  said  Isaac  Minear,  and  to  their  heirs 
and  assigns  forever,"  we  have  words  meeting  the  require- 
ments of  the  common  law  for  the  transfer  of  the  fee  to  real 
estate  by  deed.  True  the  words  "legitimate  heirs"  have  been 
defined  to  mean  children  born  in  lawful  wedlock.  Bouvier's 
Law  Diet ;  Anderson's  Law  Diet,  611 ;  Lytle  v.  Beveridge 
(1874),  58  K  Y.  592.  "Legitimate"  is  also  defined  by 
Webster  to  mean  lawful ;  lawfully  begotten ;  bom  in  wed- 
lock. In  the  Century  Dictionary  as  lawful ;  of  lawful  birth ; 
bom  in  wedlock ;  a  legitimate  heir. 

In  Eochstedler  v.  Hochstedler  (1887),  108  Ind.  506, 
this  language  is  used :  "That  the  clause  of  the  will  devising 
to  the  appellee,  David  Hochstedler,  and  his  sister  and 
brothers,  the  estate  in  possession  and  in  remainder,  which  is 
created  for  them,  does,  under  the  rule  in  Shelley's  Case, 
devise  an  estate  in  fee.  We  think  the  authorities  require 
this  concession,  for,  where  a  life  estate  is  created  in  a  devisee 
named,  and  the  same  will  devises  the  remainder  to  devisees, 
who  are  named,  and  their  lawful  heirs,  they,  the  devisees, 
take  an  estate  in  fee."    Citing  many  authorities. 

In  Gonzales  v.  Barton  (1873),  45  Ind.  295,  the  court 
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said :  "Does  the  devise  to  Morey  for  life,  then  to  his  lawful 
issiie>  and  in  default  of  such  issue  to  his  heirs  in  fee,  give 
to  Morey  the  fee  simple  ?  The  rule  in  Shelley's  Case  has 
frequently  been  recognized,  and  in  some  instances  applied, 
as  a  rule  of  the  common  law  in  force  in  this  State.  [Citing 
authorities.]  What  is  the  effect  of  the  devise  to  Morey  for 
life,  and  after  his  death  to  his  lawful  issue  ?  If  the  words 
lawful  issue^  are  to  be  regarded  as  words  of  purchase,  then 
Morey  took  only  an  estate  for  his  life.  But  if  the  words 
'lawful  issue'  are  to  be  regarded  as  words  of  limitation,  he 
took  a  fee  simpla  If  the  question  could  be  regarded  as 
one  of  intention,  there  would  be  no  difficulty  in  coming  to 
the  conclusion  that  in  this  case  it  was  intended  that  Morey 
should  take  a  life  estate  only.  But  such  is  not  the  rule,  as 
may  be  seen  by  reference  to  the  cases  cited  as  having  been 
decided  by  this  court  As  this  rule  is  a  rule  which  we 
obtain  as  a  part  of  the  common  law,  it  is  proper  to  look 
to  the  English  courts  for  cases  to  which  the  rule  has  been 
applied."  The  court,  after  reviewing  many  English  eases, 
applied  the  rule  in  Shelley's  Case,  and  held  that  Morey  took 
the  fee. 

4.  We  do  not/  question  that  the  word  "heirs,"  which  has 
a  fixed  legal  meaning  as  a  word  of  limitation,  when  used  in 
connection  with  other  words  of  an  instrument,  may  not  be 
construed  as  meaning  children,  or  be  given  a  meaning  differ- 
ent from  that  assigned  it  by  law,  but  before  the  court  will 
give  the  word  such  a  construction  it  must  clearly  and  posi- 
tively appear  that  it  was  so  used.  Uochstedler  v.  Hochsted- 
ler,  supra;  Chwrnberlam  v.  RunJcle  (1902),  28  Ind.  App. 
599;  Teal  v.  Richardscm  (1903),  160  Ind.  119;  AUen  v. 
Craft,  mpra;  Taney  v.  Fahrdey  (1890),  126  Ind.  88. 

In  the  case  at  bar  the  language  of  the  deed  will  not  war- 
rant us  in  giving  the  word  "heirs,"  or  the  phrase  "Intimate 
heirs  of  Isaac  Minear,  Jr.,"  any  other  meaning  than  that 
assigned  them  by  law. 

5.  But  it  is  said  the  words  "in  case  of  no  such  lawful 
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issue,"  and  the  language  of  the  habendum,  when  read  into 
the  deed,,  are  sufficient  evidence  of  the  intention  of  the 
grantor  to  authorize  the  court  to  construe  the  words  "legiti- 
mate heirs"  as  words  of  purchase,  and  not  words  of  limita- 
tion. "Lawful  issue,"  as  here  used,  has  reference  to  the 
death  of  Isaac  Minear,  Jr.,  without  issue,  and  in  that  case, 
to  the  heirs  of  Isaac  Minear,  Sr.  They  are  used  inter- 
changeably with  the  words  "legitimate  heirs,"  and  are  sub- 
ject to  the  same  construction.  We  do  not  want  to  be  under- 
stood as  saying  they  are  always  so  used,  for  of  course  they 
are  not;  but  in  this  particular  case  we  think  the  word  "issue^' 
refers  to  those  before  mentioned  by  the  grantor,  and  must 
be  taken  to  mean  the  heirs  of  the  body  of  Isaac  Minear,  Jr. 
And  therefore,  as  here  used,  the  word  "issue"  is  a  word  of 
limitation.  tTnder  the  old  English  law  the  word  "issue," 
when  a  word  of  limitation,  means  lineal  descendants  indefi- 
nitely, hence,  heirs  of  the  body.  3  Jaxman,  Wills  (5th  Am, 
ed.),  200. 

"In  England,  before  the  wills  act  of  1837,  the  phrases, 
'if  he  have  no  issue,'  4f  he  die  without  leaving  issue,'  'leave 
Ao  issue,'  'for  want  of  issue,'  'in  default  of  issue,'  'if  he  die 
without  issue,'  and  other  words  of  similar  import,  unex- 
plained by  the  context,  when  made  the  contingency  in 
devises  of  a  limitation  over  of  real  property,  were  invariably 
construed  to  mean  an  indefinite  failure  of  issue,  and  to  cre- 
ate an  estate  tail."  Hertz  v.  Abrahams  (1900),  110  Ga. 
707,  36  S.  E.  409,  50  L.  R.  A.  361. 

6.  As  to  the  habendum,  it  is  a  rule  of  law  that  every 
part  of  the  deed  should  be  examined  and  construed  as  a 
whole.  But  if  the  habendum  be  found  to  be  in  conflict 
with  the  granting  clause,  the  habendum  must  give  way,  upon 
the  theory  that  the  deed  shall  be  construed  most  strongly 
against  the  grantor,  in  order  to  prevent  a  contradiction  or 
retraction  by  a  subsequent  part  of  the  deed  or  a  limitation 
being  placed  upon  a  right  which  had  been  granted  and  given 
in  the  premises.     This  question  has  been  thoroughly  dis- 
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cussed  hj  this  court  in  the  case  of  Chamberlain  v.  RunkU, 
supfXL,  and  the  reasoning  there  applies  forcibly  to  the  queer 
tion  here  presented.  If  the  grant  in  the  deed  now  under 
consideration  was  expressed  in  such  general  terms  as  to 
admit  of  various  meanings,  then  the  hahendwm  might  be 
and  could  properly  be  used  as  explaining  the  intention  con- 
tained in  the  words  of  the  granting  part  of  the  deed,  but 
never  to  contradict  the  estate  granted  in  the  premises,  un- 
less *the  "words  so  introduced  into  the  deed,  after  the  words 
of  conveyance  and  warranty,  in  order  so  to  limit  the  estate, 
*  *  *  be  apt  words  for  the  purpose,  so  that,  when  taken 
in  connection  with  the  granting  words  of  the  deed,  the  mean- 
ing *  *  *  be  clear  and  irresistible  on  the  face  of  the 
deed  that  a  life  estate  only  was  intended."  But  as  the  words 
used  in  ihe  granting  clause  will  not  bear  a  constructicHi  lim- 
iting the  estate  granted  to  Isaac  Minear,  Jr.,  to  a  life  estate, 
the  words  in  the  habendum  will  not  be  allowed  to  cut  down 
the  original  grant.     Marsh  v.  Morris  (1893),  133  Ind.  548. 

7.  In  the  case  at  bar,  it  appears  that  the  first  child  was 
bom  to  Isaac  Minear,  Jr.,  and  wife,  Jane,  in  the  year 
1841,  and  died  about  four  years  thereafter.  The  appellants 
are  children  and  grandchildren  of  Isaac  Minear,  Jr.,  by  his 
second  wife.  Therefore,  at  the  time  of  the  execution  of  the 
Ford  deed  and  the  Swihart  deed,  Isaac  Minear,  Jr.,  had  bo 
children  or  heirs  or  issue  as  the  fruits  of  his  first  marriage. 

In  Moore  v.  Gary  (1897),  149  Ind.  51,  the  court  said: 
"At  common  law  a  de\dse  to  one  and  his  children  carried  an 
estate  in  joint  tenancy  when  the  person  named  had  children 
living  at  the  time  of  the  devise,  but  when  no  such  children 
existed,  the  term  ^children'  was  construed'  as  a  word  of 
limitation  and  as  equivalent  to  ^issue^  or  'heirs  of  his  body/ 
and  the  parent  took  an  estate  tail.^'    Cases  cited. 

In  our  opinion,  there  is  no  error  in  the  record.  Judgment 
affirmed. 
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New  York,  Chicago  &  St.  Louis  Rajlroad 
Company  v.  Martin. 

(No.  4,971.     Filed  December  14, 1904.     Rehearing  denied  April  4,  1905. 
Transfer  denied  June  9,  1905.] 

Railboads. — Highway  Crossings. — Failure  to  CHve  Signals. — To  Whom 
Irioble.— Under  §§5307,  5308  Burns  1901,  §§4020,  4021  R.  S.  1881. 
providing  that  it  shall  be  the  duty  of  all  railroad  companies  in  this 
State  to  sound  the  locomotive  whistle  and  ring  the  bell  at  a  certain 
distance  before  crossing  a  public  highway  and  for  failure  thereof  be 
liable  for  all  damages  caused  thereby,  a  railroad  company  is  not  lia- 
ble to  a  person  using  a  highway  adjoining  thd  railroad  track,  but 
who  was  not  intending  actually  to  cross  the  railroad  track. 

From  Fulton  Circuit  Court;  Harry  Bemetha,  Judge. 

Action  by  Mary  A.  Martin  against  the  New  York,  Chi- 
cago &  St  Louis  Railroad  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $3,500,  defendant  appeals. 
Reversed. 

Walter  Olds,  N.  D.  Doughman  and  John  E.  Clarke,  for 
appellant 

Lairy  &  Mahoney,  I.  Cornier  and  M,  Winfield,  for  ap- 
pellee. 

Bi-ACK^  J. — This  cause  was  commenced  in  the  Marshall 
Circuit  Court,  from  which  the  venue  was  changed  to  the 
court  below.  The  appellee,  Mary  A.  Martin,  sued  the  ap- 
pellant to  recover  damages  for  a  personal  injury.  A  de- 
murrer to  the  complaint  for  want  of  sufficient  facts  was 
overruled.  In  the  complaint,  after  preliminary  matter,  it 
was  alleged,  in  substance,  that  the  appellant^s  railroad 
passed  through  the  county  of  Marshall  and  the  town  of 
Argofi,  in  that  county ;  that  about  one-half  mile  east  of  the 
town  a  public  highway,  running  north  and  south,  intersected 
and  crossed  the  track  of  the  appellant;  that  as  this  highway 
approached  the  right  of  way,  another  highway  connected 
with  the  former  highway  and  ran  thence  east;  that  it  inter- 
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sected  with  the  north-and-south  highway  at  a  point  immedi- 
ately north  of  the  railway  track  and  within  fourteen  and 
one-half  feet  from  the  center  of  the  track,  and  ext<Mided 
thence  east  almost  parallel  with  the  railroad  track  and  in 
close  proximity  to  it ;  that  the  appellee  was  a  j^armer's  wife, 
and  lived  with  her  husband  about  five  miles  east  of  Argos, 
which  was  her  market  town,  and  she  frequently  was  required 
to  go  to  the  town  with  horse  and  buggy,  and  her  nearest  and 
best  route,  which  she  always  traveled,  was  along  the  highway 
aforesaid ;  that  just  east  of  the  point  where  the  east-and-west 
highway  connected  with  the  north-and-south  highway  there 
was  a  deep  cut,  made  by  the  appellant  for  its  track,  through 
which  the  trains  passed  going  east  and  west;  that  the  north- 
and-south  highway,  as  it  approached  the  appellant's  track, 
was  on  low  ground,  and  the  ground  east  thereof  and  toward 
the  appellant's  track  rose,  and,  because  of  this  elevation  and 
the  cut  and  intervening  obstructions  of  fences  and  trees,  it 
was  impossible,  for  a  person  approaching  the  track,  to  see 
a  train  coming  west  into  the  cut;  that  May  5,  1900,  the 
appellee  had  driven  with  a  horse  and  buggy  to  Argos,  and, 
after  attending  to  her  business,  she  started  to  drive  home, 
and  drove  south  on  the  north-and-south  highway,  intending 
to  turn,  north  of  the  crossing,  onto  the  highway  oast,  her 
usual  route  to  her  home,  and,  when  within  about  sixty  feet 
of  the  east-and-west  highway,  she  stopped  her  horse  and 
looked  and  listened  for  approaching  trains;  that  she  did 
not  want  to  risk  driving  her  horse  on  the  east  highway, 
which  at  that  point  was  along  the  north  side  of  appellant's 
right  of  way,  if  a  train  was  approaching ;  that,  hearing  and 
seeing  no  train  approaching,  she  started  her  horse  forward, 
and,  just  as  she  reached  the  intersection  of  the  two  highways 
and  was  turning  east,  a  train  of  cars  propelled  by  a  steam 
locomotive  came  out  of  the  cut  from  the  east^  and  by  reason 
of  its  proximity  her  horse  became  frightened,  and  ran  and 
threw  the  appellee  out  of  the  buggy  with  great  force  and  vio- 
lence upon  the  ground,  whereby,  etc  (describing  her  in- 
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jury) ;  that  the  appellant's  agents  and  servants  in  charge 
of  and  operating  the  train  were  careless  and  negligent^  in 
that  no  whistle  was  sounded,  no  bell  was  rung,  nor  was 
there  any  other  warning  given  of  the  approach  of  the  train ; 
that  the  appellant's  agents  and  servants  in  charge  of  the 
train  did  not  sound  the  whistle  for  the  highway  crossing  at 
all,  nor  did  they  ring  the  bell ;  that,  had  the  whistle  been 
sounded  at  any  point  not  more  than  one  hundred  rods,  nor 
less  than  eighty  rods  east  of  the  highway  crossing,  and  had 
the  bell  been  rung  continuously  from  such  point  of  sounding 
the  whistle  until  the  engine  had  entirely  crossed  the  high- 
way, the  appellee  would  have  heard  the  same,  and  would 
not  have  approached  within  dangerous  proximity  to  the  rail- 
road, and  would  have  avoided  the  injury;  that  she  was 
induced  to'  approach  the  railway,  and  drive  her  horse  into  a 
place  where  he  afterward  so  became  frightened,  solely  by 
reason  of  the  negligent  failure  on  the  part  of  the  appellant 
and  its  agents  and  servants  to  ring  the  bell  and  sound  the 
whistle  as  aforesaid;  and  that  she  was  injured  as  before 
described  solely  by  reason  of  the  fault  and  negligence  of  the 
appellant  in  failing  to  ring  the  bell  and  sound  the  whistle  as 
aforesaid.    Wherefore,  etc 

The  complaint  does  not  proceed  upon  the  theory  that  the 
appellee's  horse  was  frightened  by  any  unusual  or  unneces- 
sary appearance  or  noise,  or  any  negligent  or  wilful  act  or 
omission  in  connection  with  the  operation  of  the  train ;  but 
it  relies  upon  the  assumed  liability  of  the  appellant  for  fail- 
mre  to  give  the  statutory  signals  at  the  time  and  the  place 
prescribed  by  the  statute,  whereby  the  appellee  was  without 
warning  of  the  approach  of  the  train,  and  was  induced  to 
drive  into  dangerous  proximity  to  the  approaching  train, 
whereas  otherwise  she  would  not  have  gone  to  such  place, 
and  would  not  have  been  injured.  There  are  some  allega- 
tions, concerning  the  physical  surroimdings,  inserted  to 
show  want  of  contributory  fault  on  the  part  of  the  appellee, 
while  the  only  negligence  attributed  to  the  appellant  as  tho 
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cause  of  tBe  injury,  without  which  it  would  not  have  oc- 
curred, is  the  violation  of  the  duly  imposed  by  the  statute 
providing  for  the  signaling  of  the  train's  approach  to  the 
crossing  of  the  railroad  track  on  the  north-and-south  public 
highway.  There  was  no  collision  of  the  train  with  the  ap- 
pellee or  her  horse  or  buggy.  She  was  not  traveling  toirard 
the  railroad  crossing  with  a  purpose  to  cross  the  railroad 
track,  but,  having  come  from  the  north,  she  was  purposely 
turning  from  the  north-and-south  highway  into  the  east- 
and-west  highway,  north  of  the  crossing,  with  the  purpose  of 
pursuing  her  journey  along  the  latter  road  eastward  and 
nearly  parallel  with  the  railroad,  when  her  horse  took  fright 
at  the  train  approaching  the  crossing  from  the  east 

No  question  is  presented  as  to  the  failure  of  the  appellant 
to  perform  a  duty  at  common  law  toward  the  appellee,  but 
the  only  question  is  whether  or  not  the  appellant  owed  her 
the  duty  to  give  the  signals  prescribed  by  statute  of  the  ap- 
proach of  the  train  to  the  crossing.  It  is  claimed  on  behalf 
of  the  appellant  that  the  statutory  signals  required  of  rail- 
road companies  in  sounding  of  whistle  and  ringing  of  bell 
on  approaching  highway  crossings  are  for  the  benefit  of  pe^ 
sons  about  to  use,  using,  or  having  lately  used  the  crossing, 
and  not  for  the  benefit  of  persons  traveling  upon  public 
highways  parallel  with  the  railroad  tracks,  or  working  in 
fields,  and  who  are  not  crossing  or  intending  to  cross  the 
railroad  tracks  on  the  highway.  On  the  other  hand,  it  is 
claimed  on  behalf  of  appellee  that  the  act  of  the  legislature 
requiring  railroad  companies,  when  approaching  a  highway 
crossing  with  their  trains,  to  sound  the  whistle  and  to  ring 
the  boll,  is  intended  for  the  protection  of  persons  and  their 
property,  whether  they  intend  to  cross  or  not,  and  that  its 
language  is  broad  enough  to  apply  to  persons  who  may  be  at 
or  near  the  crossing  with  teams. 

Our  statute  provides :  "It  shall  be  the  duty  of  all  rail- 
road companies  operating  in  this  State  to  have  attached  to 
each  and  every  locomotive  engine  a  whistle  and  a  bell,  such 
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as  are  now  in  us©  or  may  be  hereafter  used  by  all  well-man- 
aged railroad  companies ;  and  the  engineer  or  other  person 
in  charge  of  or  operating  such  engine  upon  the  line  of  any 
such  railroad  shall,  when  such  engine  approaches  the  cross- 
ing of  any  turnpike  or  other  public  highway  in  this  State, 
and  when  such  engine  is  not  less  than  eighty  nor  more  than 
one  hundred  rods  from  such  crossing,  sound  the  whistle  on 
such  engine  distinctly  three  times  and  ring  the  bell  attached 
to  such  engine  continuously  from  the  time  of  sounding  such 
whistle  until  such  engine  shall  have  fully  passed  such  cross- 
ing," etc.  §5307  Bums  1901,  §4020  R.  S.  1881.  It  is 
further  provided,  in  §5308  Bums  1901,  §4021  R.  S.  1881, 
that  the  company  in  whose  employ  the  engineer  or  other  per- 
son in  chargp  of  or  operating  any  such  engine  may  be,  who 
shall  fail  or  neglect  to  comply  with  the  provisions  of  the  pre- 
ceding section,  as  well  as  the  person  himself  so  failing  or 
neglecting,  "shall  be  liable  in  damages  to  any  person  or  his 
representatives  who  may  be  injured  in  property  or  person, 
or  to  any  corporation  that  may  be  injured  in  property,  by 
the  neglect  or  failure  of  such  engineer  or  other  person  as 
aforesaid."  The  statute  can  not  be  invoked  in  favor  of  the 
appellee,  unless  it  may  properly  be  said  to  be  within  the  in- 
tention of  the  legislature  to  create  a  legal  duty  on  the  part 
of  the  railroad  company  to  give  warning  as  indicated  in  tlie 
statute  to  such  a  traveler.    - 

A  railroad  company,  unless  specially  otherwise  required 
by  statute,  is  entitled  to  operate  its  railroad,  in  such  a  local- 
ity, in  the  usual  manner,  without  thereby  becoming  liable  to 
travelers  upon  highways  running  parallel  with  the  railroad, 
or  in  the  neighborhood  thereof,  and  is  only  liable,  if  at  all, 
for  injuries  to  such  travelers  through  unusual  or  imneces^ 
sary  causes  attributable  to  negligence  or  wilfulness.  This  is 
necessarily  included  within  the  privileges  conferred  by  the 
granting  of  a  franchise  to  construct  and  operate  a  railroad  in 
such  localities.  Highway  crossings  over  railroad  tracks  have 
Vol.  35—43 
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ever  been  regarded  by  the  courts  as  dangerous  places,  to  the 
use  of  which  both  the  railroad  company  and  travelers  on  the 
highway  are  entitled ;  such  precedence  being  allowed  to  the 
railroad  company  as  the  nature  of  its  business  and  the  neces- 
sary means  of  conducting  it  require;  the  company  being 
obliged,  in  the  absence  of  statutes  prescribing  signals,  to 
observe  the  right  of  travelers  upon  the  highway  so  far  as  to 
give  such  warnings  as  the  circumstances  reasonably  require. 
Because,  however,  of  the  great  danger  of  injuries  to  per- 
sons and  property  at  grade  crossings,  and  the  manifest  need, 
therefore,  of  giving  warnings  of  the  approach  of  trains, 
without  reference  to  the  judgment  or  discretion  of  the  rail- 
way employes  in  charge  of  locomotive  engines,  the  legisla- 
ture prescribed  the  minimum  warnings  by  means  of  whistle 
and  bell.     The  requirement  has  express  reference  to  the 
highway  crossings,  and  designates  distances  therefrom  at 
which  the  whistle  must  be  sounded,  and  at  which  the  ringing 
of  the  bell  must  be  commenced,  to  be  continued  until  the 
highway  has  been  crossed.     The  signals  are  to  be  given 
when  the  engine  "approa,ches  the  crossing."     It  has  been 
held,  as  within  the  remedy  contemplated,  that  the  statute  is 
available  for  the  protection  of  travelers  not  only  when  on  the 
railroad  at  the  crossing,  but  also  when  approaching  for  the 
purpose  of  crossing,  and  in  some  cases  the  statute  has  been 
applied  when  the  injuries  occurred  immediately  after  cross- 
ing.   It  may  be  available  to  passengers  on  the  railway  trains. 
It  is  plainly  not  for  the  benefit  of  trespassers  upon  the 
railway  track,  however-  beneficial  the  warnings  might  be  to 
such  persons.     Nor  is  it  within  the  intent  of  the  legislature 
to  create,  by  such  requirements,  a  duty  of  the  railroad  com- 
pany toward  persons  at  work  with  animals  in  adjoining 
fields,  or  persons  traveling  upon  highways  near  the  railroad, 
not  purposing  to  go  upon  the  crossing ;   and  it  is  manifest 
that  for  persons  so  situated  such  noises  frequently  or  ordi- 
narily would  not  conduce  to  safety,  but,  so  far  as  they  would 
produce  any  effect,  would  tend  to  contribute  to  danger. 
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The  appellee  did  not  at  any  time  intend  to  cross  the  rail- 
road, but  when  her  horse  became  frightened  she  was  turning 
from  the  road  which  led  to  the  crossing,  and  was  pursuing 
her  course  eastward  on  the  connecting  highway  running  par- 
allel with  the  railroad.  It  can  not  be  said  that  she  was  more 
in  need  of  warning  or  more  entitled  to  it  there  than  she 
would  have  been  at  a  point  one  hundred  or  two  hundred  feet 
eastward  upon  the  parallel  road;  and,  unless  the  statute 
would  have  been  available  in  her  behalf  if  the  horse's  fright 
at  the  train  had  occurred  at  some  such  distance  east  of  the 
place  at  which  it  did  occur,  it  is  impossible  to  make  it  avail- 
able under  the  circumstances  of  her  case. 

Looking  to  the  manifest  intention  of  the  legislature,  as 
indicated  by  the  language  employed  in  the  statute,  and  as 
suggested  by  the  nature  of  the  remedy  which  was  contem- 
plated, we  can  not  conclude  that  the  appellant  owed  the 
appellee  a  legal  duty  to  give  the  statutory  warnings  of  the 
approach  of  the  train  to  the  crossing.  The  general  language 
which  we  have  quoted  from  §5308  Bums  1901,  §4021  E.  S. 
1881,  providing  for  damages  to  any  person  or  his  represent- 
atives who  may  be  injured  in  property  or  person  "by  the 
neglect  or  failure  of  such  engineer  or  other  person  as  afore- 
said," is  much  pressed  upon  our  attention  on  behalf  of  the 
appellee.  We  can  not  regard  this  provision  as  a  modifica- 
tion of  the  remedial  purpose  of  the  legislature  in  the  preced- 
ing section,  or  as  extending  or  enlarging  the  duty  thereby 
created.  It  is  the  neglect  or  failure  to  perform  the  duty 
enjoined  in  the  preceding  section  which  will  render  the  com- 
pany liable  for  damages,  and  if  it  can  not  be  said  to  have 
been  intended  in  the  preceding  section  to  create  a  duty 
toward  a  person  in  the  appellee's  circumirtances,  the  person 
so  situated  can  not  be  treated  as  within  the  protection  of  the 
statute. 

The  decisions  in  different  jurisdictions  construing  and 
applying  similar  statutory  provisions  have  not  been  uni- 
form, but  the  conclusion  at  which  we  have  arrived  seems  to 
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"be  in  accord  with  the  weight  and  tendency  of  authorities. 
See  East  Tenn.,  etc.,  R.  Co.  v.  Feathers  (1882),  10  Lea  103, 
15  Am,  and  Eng.  R.  R.  Cas.  446 ;  Melton  v.  8t  Louis,  etc., 
R.  Co.  (1903),  99  Mo.  App.  282,  73  S.  W.  231;  Reynolds 
V.  Greai  NoHhem  R.  Co.  (1895),  69  Fed.  808,  29  L.  R  A. 
695 ;  Toomey  v.  Southern  Pac.  R.  Co.  (1890),  86  CaL  374, 
24  Pac  1074,  10  L.  R.  A.  139 ;  Spicer  v.  Chesapeake,  etc., 
R.  Co.  (1890),  34  W.  Ya.  514,  12  S.  E.  553,  11  L.  R.  A. 
385 ;  Williams  v.  Chicago,  etc.,  R.  Co.  (1891),  136  HL  491, 
26  N.  E.  661,  11  L.  R  A.  352,  25  Am.  St  397;  Maney  v. 
Chicago,  etc.,  R.  Co.  (1892),  49  111.  App.  105;  Louisville, 
etc.,  R.  Co.  V.  Lee  (1893),  47  111.  App.  384;  WiUiams  v. 
Chicago,  etc.,  R.  Co.  (1890),  32  HI.  App.  339;  ClarJe  v. 
Missouri  Pac.  R.  Co.  (1886),  35  Kan.  350,  11  Pac  134; 
Loui^ille,  etc.,  R.  Co.  v.  Hall  (1888),  87  Ala.  708,  6 
South.  277, 13  Am.  St.  84,  4  L.  R.  A.  710.  See,  also,  Baltic 
more,  etc.,  R.  Co.  v.  Bradford  (1898),  20  Ind.  App.  348, 
€7  Am.  St  252;  Leavitt  v.  Terre  Haute,  etc.,  R.  Co. 
(1892),  5  Ind.  App.  513 ;  Lousiville,  etc.,  R.  Co.  v.  Schmidt 
<1893),  134  Ind.  16 ;  Terre  HoAite,  etc.,  R.  Co.  v.  Brunker 
(1891),  128  Ind.  642;  Pennsylvania  Co.  v.  FeHig  (1905), 
34  Ind.  App.  459. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint 


SouTHERX  Indiana  Railway  Company 
V.  Messick. 

[No.  5.238.     Filed  June  20,  1905.] 

1.  PLEADI^'G. — Complaint. — Negligence, — Hoic  Alleged. — A  complaint 
alleging  the  commission  of  an  injurious  act  by  defendant  and  char- 
acterizing such  act  as  negligently  committed  is  sufficient,     p.  679. 

2.  Railroads. — Xegligence. — Speed. — In  the  absence  of  a  statute  or 
an  ordinance  limiting  the  rate  of  speed,  no  rate  is  negligence  per  se, 
but  the  speed  may  be  considered  in  connection  with  other  circum- 

'  jstances  in  determining  an  issue  of  negligence,     p.  080. 
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3.  IIahboaos. — Negligence. — Running  Engine  Backward, — It  is  not 
negligence  for  a  railroad  company  to  run  its  locomotive  backward 
when  such  locomotive  waa  built  to  run  backward  as  well  as  forward, 
p.  681. 

4.  Mabteb  AiTD  Sebyant. — Railroads. — Transportation  to  and  from 
Work, — The  relationship  existing  between  an  employe  of  a  railroad 
company  while  riding  to  and  from  his  work,  the  consideration  there- 
for  being  a  part  of  the  pay  for  his  services,  is  that  of  master  and 
servant,  and  not  that  of  passenger  and  carrier,    p.  681. 

5.  Gabbiebs. — Passenger, — Raihrottds. — Negligence. — Res  Ipsa  Loqui- 
tur,— Where  a  passenger  is  injured  by  the  derailment  of  the  train, 
without  such  passenger's  fault,  the.  presumption  is  that  such  derail- 
ment was  due  to  the  negligence  of  the  company,  but  this  rule  does 
not  apply  in  favor  of  persons  who  are  not  passengers,    p.  681. 

6.  Negligence. — Establishment. — Injury. — Inference. — Negligence  is 
not  presumed  solely  because  of  an  accident,  but  the  negligence  must 
be  shown  by  positive  or  circumstantial  evidence,  and  the  injury,  to 
create  liability,  must  be  a  result  of  such  negligence,    p.  682. 

7.  Mabteb  and  Sebvant. — RaUroads. — Servant  Riding  to  and  from 
Work, — Standard  of  Care, — Assumption  of  Risk, — A  railroad  com- 
pany transporting  its  servants  to  and  from  their  work  is  bound  to 
use  ordinary  care  for  their  safety,  the  employes  assuming  all  of  the 
ordinary  risks  in  the  running -of  the  train,    p.  682. 

8.  Negligence. — Pleading. — Proof. — The  use  of  the  word  "negligent,"* 
in  the  characterization  of  an  act,  in  the  complaint,  does  not  dis- 
pense with  proof  that  such  act  was  negligent,     p.  682. 

9.  Railboaos. — Negligence. — Speed  of  Trains. — Where  the  track  is 
safe,  and  the  train  in  good  condition,  it  is  not  negligence  to  run  a 
train,  with  its  locomotive  and  tender  turned  backward,  within  the 
ordinary  limits  of  speed  usual  for  such  train.  Chicago^  etc,  R.  Co.  v. 
Orttfiffi  (1900),  25  Ind.  App.  494,  distinguished,    p.  682. 

From  Daviess  Circuit  Court ;  H.  Q.  Houghton,  Judge. 

Action  by  Gkorg©  W.  Messick  against  the  Southern  Indi- 
ana Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed, 

F.  M.  Trissal,  Brooks  &  Brooks  and  Oardiner  &  Slimp, 
for  appellant 

Eastings,  Allen  &  Hastings  and  E.  T.  Laughlin,  for 
appellee. 

CoMSTOCK,  C.  J. — The  second  paragraph  of  complaint 
on  which  the  cause  was  tried  is  substantially  as  follows 
(omitting  formal  parts) :     That  on   September  1,   1902, 
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plaintiff  was  employed  by  the  defendant  to  work  as  a  com- 
mon laborer  and  section  hand  on  a  certain  section  of  defend- 
ant's railroad  (describing  the  terminal  of  the  section)  ;  that 
on  September  25,  1902,  the  plaintiff  was  again  employed  by 
the  defendant  in  the  same  capacity,  and  continued  this  work 
for  two  days,  September  25  and  26,  1902 ;  that  the  plain- 
tiff resided  at  the  town  of  Odon,  in  Daviess  county,  during 
the  whole  time  he  was  in  the  employ  of  the  defendant;  that 
defendant  agreed  in  said  last  employment^  in  addition  to 
the  per  diem  wages  to  be  paid  the  plaintiff,  to  transport  him 
each  day  from  his  home  to  the  place  where  his  work  was  to 
be  performed,  and  from  that  place  back  to  his  home  at  night, 
after  his  day's  work  was  completed ;  that  on  said  September 
26  the  defendant^  for  the  purpose  of  transporting  plaintiff 
and  other  laborers  under  lik^  employment  from  the  place 
where  they  had  performed  their  work  on  that  day  to  their 
respective  homes,  had  and  used  a  train  consisting  of  a  loco- 
motive engine  and  tender,  one  common  box-car  used  for  a 
tool-car,  and  one  car  used  as  a  passenger-car,  and  con- 
structed on  the  plan  of  the  caboose  of  a  freight-train, 
with  the  seats  for  the  passengers  constructed  along 
the  sides  of  the  car,  and  running  parallel  there- 
with; that  on  said  last-named  day  the  defendant  at- 
tempted to  transport  the  plaintiff,  with  other  persons  on  said 
train,  from  the  place  where  he  had  performed  his  work  for 
the  defendant  on  that  day  to  his  home  at  said  town  of  Odon, 
but  the  person  in  charge  of  said  locomotive  engine  and  the 
person  in  charge  of  the  train,  both  of  whom  were  in  the 
service  of  the  defendant,  n^ligently  ran  the  locomotive 
engine  backwards  with  the  tender  in  fronts  and  said  tool- 
car  behind  said  locomotive  engine,  and  said  passenger-car, 
in  which  plaintiff  was  riding,  behind  said  tool-car,  and  n^ 
ligently  ran  said  locomotive  engine  and  train  at  a  rate  of 
speed  of  sixty  miles  per  hour,  and  on  account  of  such  negli- 
gence, and  while  said  locon^iotive  engine  and  train  were  run- 
ning on  the  main  track  of  the  defendant's  railway  at  a 
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point  between and ,  in  said  county 

of  Greene,  said  locomotive  engine  and  train  ran  off  said 
main  track,  and  violently  turned  over,  and  plaintiff  was 
with  great  violence  thrown  about  in  said  ear  and  injured, 
•etc, ;  that  when  the  plaintiff  entered  said  car  for  the  pur- 
pose of  being  transported  by  the  defendant  as  aforesaid  he 
had  no  knowledge  that  the  persons  in  charge  of  said  locomo- 
tive and  train  upon  said  railway  would  so  negligently  run 
the  same  as  aforesaid ;  that  plaintiff,  on  account  of  his  in- 
experience, had  no  knowledge  that  it  was  dangerous  for  him 
to  ride  in  said  car  with  said  locomotive  engine  running 
backwards,  with  the  tender  in  front  as  aforesaid.  The 
cause  was  put  at  issue  by  a  general  denial,  A  trial  by  jury 
resulted  in  a  verdict  of  $1,460  in  favor  of  appellee,  on 
which  judgment  was  rendered. 

1.  The  first  specification  of  error  discussed  challenges 
the  sufficiency  of  the  second  paragraph  of  the  complaint 
Various  objections  are  pointed  out,  the  chief  of  which  is 
that  it  does  not  aver  any  negligent  conduct  against  appel- 
lant 

The  language  employed  in  the  numerous  decisions  of  our 
courts  in  passing  upon  the  sufficiency  of  complaints  in  n^li- 
gence  cases  has  been  intended  to  apply  to  the  particular 
averments  under  consideration*  Many  of  them  are  more 
useful  for  illustration  than  precedent  The  expression  of 
the  Supreme  Court  in  Evansville,  etc.,  B.  Co.  v.  Krapf 
(1896),  143  Ind.  647,  has  been  followed  and  adopted  in 
subsequent  cases :  "It  is  not  necessary  in  such  a  complaint 
to  recite  all  the  facts  and  circumstances  that  may  tend  to 
show  that  the  act  complained  of  was  negligent  It  is  settled 
by  the  decisions  of  this  court  that  a  complaint  charging  the 
defendant  with  an  act  injurious  to  plaintiff,  with  a  general 
allegation  of  negligence  in  the  performance  of  the  act,  is 
sufficient  to  withstand  a  demurrer  to  the  complaint  for  want 
of  sufficient  facts ;  and  that  under  such  allegation  any  evi- 
dence tending  to  show  that  the  act  was  negligently  done 
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may  be  admitted ;  otherwise  the  evidence  would  have  to  be 
pleaded  instead  of  the  facta."  See,  also,  Chicago,  etc.,  R. 
Co.  V.  Orimm  (1900),  25  Ind.  App.  494;  Terre  Haute,  etc., 
B.  Co.  V.  Sheeks  (1900),  155  Ind.  74.  The  court  did  not 
err  in  overruling  the  demurrer. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
other  error  assigned.  That  the  verdict  is  not  sustained  by 
sufficient  evidence  is  one  of  the  reasons  set  out  in  the  mo- 
tion for  a  new  trial. 

The  evidence  shows  that  the  appellee  was  in  the  employ 
of  the  defendant^  and  was  riding  home  from  his  work,  at  the 
close  of  the  day,  on  a  work-train  drawn  by  a  locomotive  run- 
ning backwards,  at  from  eighteen  to  forty-five  miles  an  hour 
(the  engineer  and  conductor  of  the  train  fixed  the  rate  at 
eighteen  or  twenty  miles  an  hour),  when  the  train  ran  off 
the  track  and  appellee  was  injured.  There  was  no  evidence 
tending  to  show  that  there  was  anything  wrong  with  the 
track;  that  the  engine  was  defective  or  out  of  repair;  that 
it  was  run  too  fast  for  safety;  or  that  there  was  anything 
unsafe,  dangerous  or  negligent  in  running  the  train  back- 
wards, or  at  the  rate  of  speed  named  by  any  witness.  On 
the  contrary,  the  evidence  was  that  the  engine  was  new,  of 
an  approved  pattern,  in  perfect  order,  the  track  perfect,  and 
the  engine  run  as  such  engines  of  such  trains  are  run,  and  as 
they  are  made  to  run,  at  a  speed  safe  for  the  engine  and 
track.  No  explanation  was  offered  as  to  the  cause  of  the 
derailment  It  occurred  on  a  three-degree  curve,  which 
had  a  three-inch  elevation.  The  train  left  the  track  about 
two  rails,  or,  measured  in  feet,  sixty  feet,  after  it  struck 
the  point  of  the  curve.  There  was  nothing  unusual  in  the 
manner  of  running  the  rain.  Tlie  usual  way  on  appellant^s 
and  other  roads,  in  operating  work-trains,  was  to  run  the 
engines  backwards  and  forwards,  and  the  evidence  was  that 
it  was  safe  so  to  run  the  train. 

2.  High  speed  might  be  negligence  when  connected  with 
some  conditions,  but  they  do  not  appear  in  the  case  at  bar. 
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The  mere  running  of  the  engine  backwards  was  not  such  a 
condition  when  the  engine  was  made  to  run,  as  shown,  as 
•  well  backwards  as  forwards,  and  manifestly  it  was  just  as 
safe  when  there  were  no  obstructions  on  the  tra«k.  The  proof 
shows  that  there  were  no  obstructions  on  the  track.  In  the 
absence  of  any  statute  or  ordinance  upon  the  subject,  no 
rate  of  speed  is  negligence  per  se,  although  the  rate  of  speed 
in  connection  with  other  circumstances  may  be  considered 
in  determining  the  issue  of  negligence.  A  high  rate  of 
speed  may  be  proper  at  a  country  crossing,  although  it 
might  be  considered  negligence  in  a  populous  city.  3  El- 
liott^ Railroads,  §1160;  Terre  Haute,  etc.,  R.  Co.  v.  Clark 
(1880),  73  Ind.  168. 

3.  The  only  other  circumstances  to  be  considered  with 
rate  of  speed  in  this  case  are  that  the  engine  was  run  back- 
wards and  that  the  car  left  the  track  at  a  curve.  As  we  have 
seen,  there  was  no  negligence  in  running  the  engine  back- 
wards. As  to  the  curve,  it  appeared  from  the  evidence  that 
it  was  not  suflScient  to  require  the  slackening  of  a  train  for 
safety.  Experienced  engineers  testified  that  they  consid- 
ered the  same  as  a  straight  track,  and  that  it  was  not  unsafe 
to  run  an  engine  over  this  curve  at  a  speed  of  forty-five 
miles  an  hour ;  that  it  was  safe  to  run  the  engine  backwards 
or  forwards  at  a  speed  of  from  eighteen  to  forty-five  miles 
an  hour.    This  was  the  only  evidence  on  the  subject. 

4.  While  being  transported,  as  alleged  in  his  complaint, 
appellee  was  an  employe  of  appellant's.  Indianapolis,  etc.. 
Transit  Co.  v.  Foreman  (1904),  162  Ind.  85,  102  Am.  St 
185 ;  Bowles  v.  Indiana  R.  Co.  (1901),  27  Ind.  App.  672, 
87  Am.  St  279;  Baltimore,  etc.,  R.  Co.  v.  Clapp  (1905), 
ante,  403,  and  cases  cited. 

5.  When  the  fact  has  been  established  that  a  passenger 
in  a  railroad  car  has  been  injured  without  his  fault  by  the 
car  in  which  he  was  riding  being  thrown  from  the  track 
and  upset,  the  law  will  presume  negligence  on  the  part  of 
the  railroad  company  unless  the  evidence  shows  that  there 
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was  not.     This  is  the  rule  as  to  passengers.     Appellee  was 
not  a  passenger  of  appellant's. 

6.  Negligence  may  be  established  by  positive  or  circum- 
stantial evidence,  but  it  will  not  be  presumed  or  inferred 
merely  because  of  an  accident  (3  Elliott,  Railroads, 
§1299)  ;  and  the  injury  must  be  shown  to  have  been  caused 
by  some  act  or  omission  which  is  alleged  to  have  been  negli- 
gence. There  must  be  a  connection  between  the  negligence 
and  the  injury.  Southern  Ind.  B.  Co.  v.  Martin  (1903), 
160  Ind.  280;  Baltimore,  etc.^B.  Co.  v.  Young  (1896),  146 
Ind.  374;  Salem-Bedford  Stone  Co.  v.  Hobbs  (1896),  144 
Ind.  146. 

7.  Appellant  had  the  right  to  operate  its  train  in  the 
usual  method.  It  owed  the  appellee  only  ordinary  care. 
Appellee  assumed  the  risk  ordinarily  incident  to  his  em- 
ployer's business  and  the  known  manner  of  having  it  per- 
formed. The  rule  charges  the  employe  with  risks  arising 
from  the  method  of  running  trains.  3  Elliott,  Railroads, 
§1289.  That  appellee  was  injured  while  being  carried  in 
appellant's  train  from  his  work  to  his  home,  that  the  train 
was  being  run  in  the  maimer  alleged  in  the  complaint  (ex- 
cept as  to  rate  of  speed),  and  that  while  so  running  it  was 
derailed  and  appellee  was  injured,  are  facts  about  which 
there  is  no  dispute. 

8.  The  use  of  the  epithet  '^negligent"  applied  to  the 
manner  of  running  said  train  does  not  dispense  with  proof 
of  negligence.  Unless  an  employer  insures  the  safety  of  his 
employes,  we  can  see  no  liability  in  this  casa 

9.  The  safe  condition  of  the  track,  of  the  engine,  the 
ordinarily  and  usually  safe  method  of  operating  the  train, 
the  safety  of  the  speed  at  which  it  was  run,  all  affirmatively 
appear,  with  the  complete  absence  of  evidence  of  negligence. 
The  cause  of  the  unfortunate  accident  might  be  surmised, 
but  conjecture  can  not  take  the  place  of  proof.  The  higher 
the  rate  of  speed,  the  more  probable  is  derailment;  but 
within  the  limits  of  speed  shown  to  be  ordinarily  safe,  a 
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railroad  company  is  not  guilty  of  negligence  if  its  train  is 
otherwi^  run  '^th  ordinary  caret 

Appellee  cites  Chicago,  etc.,  R.  Co.  v.  Orimm  (1900),  25 
Ind.  App.  494,  to  sustain  the  complaint  and  the  judgment. 
A  reading  of  the  case  shows  that  it  is  distinguishable 
from  the  case  at  bar.  In  the  former,  as  alleged  in  the  com- 
plaint^ the  engine  was  attached  to  the  rear  of  the  train,  so 
that  the  engineer  was  unable  to  see  obstructions  on  said 
track  in  time  to  avoid  collision  therewith,  and  by  reason  of 
the  fact  that  the  cars  were  not  preceded  by  an  engine  they 
were  liable  to  be  derailed  upon  coming  in  contact  with  any 
obstruction  on  said  track,  and  that  the  same  came  in  contact 
with  a  horse,  by  reason  of  which  the  cars  were  derailed. 
It  was  held  that  the  complaint  presented  a  question  for  the 
jury.  At  the  trial  there  was  evidence  that  it  was  dangerous 
to  run  the  train  in  the  manner  charged ;  that  derailment  was 
more  likely  to  occur  if  the  caboose  rather  than  the  engine 
came  in  contact  with  an  obstruction ;  that  the  locomotive, 
by  reason  of  its  greater  weighty  would  be  more  likely  than 
the  caboose  to  throw  from  the  track  or  crush  an  obstruction. 

In  this  case  there  was  in  the  tender  four  or  five  tons 
of  coal,  and  more  than  half  a  tank  of  water.  Grant- 
ing that  whether  the  rate  of  speed  or  manner  of  op- 
erating a  railroad  train,  when  charged  as  negligence,  pre- 
sents, as  a  general  rule,  a  question  for  the  jury,  yet  there 
remains  the  necessity  of  proving  that  the  fact  averred  as 
constituting  the  n^ligence  is  negligence  under  the  circum- 
stances. In  this  case  the  manner  of  doing  the  particular 
acts  is  the  gist  of  the  charge.  As  to  this  there  is  a  failure 
of  proof. 

The  "evidence  does  not  fairly  tend  to  prove  the  essential 
facts  in  the  case. 

It  is  not  necessary  to  pass  upon  the  other  reasons  set 
out  in  the  motion  for  a  new  trial. 

Judgment  is  reversed,  with  insti;uctions  to  sustain  appel- 
lant's motion  for  a  new  trial. 
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Ui^iTED  States  Board  and  Paper  Company 
£T  AL.  V.  Moore. 

[  No.  4,079.    Filed  November  29, 1904.    Rehearing  denied  June  20. 1906.] 

1.  Appeal  and  Erbob. — Aieignment, — Waiver. — Briefs, — A  failure  to 
point  out,  in  appellants'  brief,  an  alleged  error  is  a  waiver  thereof, 
p.  685. 

2.  New  Trial. — Injunction. — Nuisance.  —  Pollution.  —  Evidence. — ^A 
complaint,  alleging  that  defendants  operated  a  strawboard  factory 
and  discharged  refuse  into  the  river  which  flow<^  through  plaintiff's 
farm,  is  supported,  where  the  proof  shows  that  the  refuse  was  carried 
by  a  circuitous  route,  finally  emptying  into  such  river,    p.  689. 

3.  Appeal  and  Errob. — Weighing  Evidence. — Waters  and  Water- 
courses.— ^PoUtt^ton. — In  an  action  to  enjoin  the  pollution  of  a  water 
course,  where  the  evidence  is  conflicting,  voluminous  and  entirely 
oral,  the  Appellate  Court  will  not  disturb  the  decision  of  the  trial 
court  on  the  ground  that  such  decision  is  against  the  weight  of  the 
evidence,     p.  689. 

4.  Statutes. — Construction. — Appeal  and  Error, — Weighing  Evi- 
dence.— The  Appellate  Court  will  not  weigh  conflicting  o/tal  evidence 
under  the  act  of  1903  (Acts  1903,  p.  338,  §8),  in  order  to  determine 
on  which  side  the  preponderance  lies.    p.  690. 

From  Rush  Circuit  Court;  Douglas  Morris,  Judge. 

Action  by  Thomas  B.  Moore  against  the  United  States 
Board  and  Paper  Company  and  another.  From  a  decree 
for  plaintiflF,  defendants  appeal.    Affirmed. 

John  W,  Kern  and  Smith,  Cambern  &  Smith,  for  appel- 
lants. 

K.  M.  Hord,  E.  K.  Adams  and  /.  D.  Megee,  for  appellee. 

Wiley,  J. — Appellee  sued  appellants  in  equity  to  enjoin 
them  from  emptying  into  Blue  river,  a  natural  watercourse, 
refuse  matter  from  their  strawboard  works,  and  to  recover 
damages  for  resulting  injuries.  His  complaint  was  in  one 
paragraph,  to  which  demurrers  were  overruled.  Appellants 
answered  by  a  general  denial.  The  trial  court  made  a  gen- 
eral finding,  denying  injunctive  relief,  but  gave  appellee 
judgment  for  $500  damages.     Appellants'  motions  for  a 
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new  trial  were  overruled,  and  by  their  assignments  of  error 
they  ask  us  to  review  the  action  of  the  trial  court  in  overrul- 
ing said  demurrers  and  also  in  overruling  their  respective 
motions  for  a  new  trial. 

1.  In  their  brief,  counsel  for  appellants  have  not 
pointed  out  any  objection  to  the  complaint,  and  hence, 
under  the  rule,  have  waived  the  question  presented  by  the 
demurrers. 

The  reasons  assigned  in  the  motions  for  a  new  trial  are 
that  the  decision  is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law. 

Appellants  rely  solely  for  a  reversal  upon  the  insuffi- 
ciency of  the  evidence,  and,  by  proper  assignments  of  error, 
bring  their  appeal  within  the  act  of  1903  (Acta  1903,  p. 
338),  which  requires  the  courts  of  appeal  to  weigh  the  evi- 
dence in  all  cases  not  triable  by  a  jury. 

Before  taking  up  for  consideration  the  question  thus 
presented,  it  may  be  important  to  state  the  issue  ten- 
dered by  the  pleadings.  By  his  complaint,  appellee 
avers  that  he  is  the  owner  and  occupant  of  a  farm 
consisting  of  179  acres  of  land,  and  that  he  is  en- 
gaged in  general  farming  and  stock  raising;  that  Blue 
river — a  natural  watercourse — flows  through  Rush  county, 
Indiana,  and  passes  along  and  over  his  said  farm  for  a  dis- 
tance of  one-half  mile ;  that,  prior  to  the  grievances  of  which 
he  complains,  the  waters  of  said  stream  were  clear  and  rea- 
sonably pure  and  wholesome  for  drinking  water  for  stock 
and  for  all  other  farming  and  domestic  purposes ;  that  the 
water  in  its  natural  state  was  a  great  convenience  to  appel- 
lee, and  greatly  enhanced  the  value  of  his  farm;  that  the 
water  in  said  river  was  well  stocked  with  all  game  and 
other  fishes  native  to  said  stream,  and  tliat  he  was  ac- 
customed to  take  fish  therefrom  for  his  family  use,  and  that 
by  reason  thereof  the  value  of  his  farm  was  greatly  en- 
hanced ;  that  during  all  the  time  he  has  owned  said  farm 
there  has  been,  and  still  is,  situated  thereon,  a  valuable 
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flouring  mill,  which  is  operated  by  water  conducted  through 
a  race,  the  water  of  which  is  supplied  from  said  river;  that 
said  race  extends  over  and  along  his  farm  for  a  distance  of 
about  one-half  mile;  that  he  had,  at  great  cost>  refitted  said 
mill  with  necessary  machinery,  etc.,  of  the  latest  patterns 
for  the  manufacture  of  flour,  meal,  etc. ;  that  he  operated 
and  still  operates  said  mill  as  a  custom  mill,  and  that>  prior 
to  the  grievance  of  which  he  complains,  it  was  of  great  profit 
to  him ;  that  since  1891  appellants  have  operated,  managed 
and  controlled  a  large  mill  or  factory  for  the  manufacture  of 
paper  board  or  strawboard,  and  other  like  products,  and  still 
continue  to  manufacture  the  same;  that  said  mill  is  located 
at  or  near  the  town  of  Carthage,  on  the  banks  of  said  river, 
above  appellee's  farm;  that^  in  the  manufacture  of  said 
products,  appellants  used  large  quantities  of  water,  straw, 
lime,  etc.,  and  have  discharged  and  continue  to  discharge 
from  said  mill  large  quantities  of  waste  water  and  waste 
refuse,  straw,  lime  and  other  substances  into  such  water- 
course, at  a  point  on  the  same  above  appellee's  farm,  and 
that  the  waters  below  said  point  where  said  refuse,  etc,  is 
discharged,  and  on  appellee's  farm,  and  about  his  said  mill 
and  race  are  'thereby  corrupted  and  polluted,  and  rendered 
foul,  noxious  and  unwholesome,  and  wholly  unfit  for  stock 
water,  *  *  *  and  for  any  farm  or  domestic  purposes 
whatever,  and  that  all  the  fish  in  said  watercourse  below 
said  point  were  and  are  thereby  destroyed ;  that  said  waste 
and  refuse  matter  so  discharged  into  such  watercourse  wad 
and  is  carried  by  the  waters  of  said  stream  and  deposited  in 
the  bed  and  on  the  banks  of  the  same  on  the  plaintiff's  said 
farm,  and  in  and  about  said  mill  and  race,  where  the  same 
decays  and  becomes  corrupt,  noxious  and  unwholesome ;  that 
because  of  said  pollution,  noxious,  unwholesome  and  offens- 
ive odors  are  emitted  by  the  waters  of  said  stream,  and  by 
foul  and  decaying  waste  mattars  so  deposited  on  said  land 
*  *  *  to  the  great  annoyance  and  discomfort  of  the 
plaintiff  and  his  said  family,  and  whereby  the  plaintiff's 
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use  and  enjoyment  of  his  said  property  is  greatly  impaired, 
and  the  market  and  rental  value  of  the  same  are  greatly  de- 
preciated ;"  that,  by  reason  of  the  grievances  above  stated, 
appellee's  business  in  the  operation  of  his  said  mill  wae 
greatly  injured*  and  destroyed,  and  he  is  deprived  of  the- 
benefits  accruing  to  him  therefrom,  all  to  his  great  damage, 
etc.  It  is  further  averred  that  apellants  will  continue  to 
discharge  said  refuse  matter  from  their  said  factory  into 
said  stream,  to  appellee's  irreparable  damage,  unices  en- 
joined. The  prayer  of  the  complaint  is  for  injunctive  relief 
and  damages  for  the  injuries  sustained. 

The  statute,  authorizing  appellate  tribunals  to  weigh  the 
evidence  on  appeal  in  cases  not  triable  by  jury,  is  as  fol- 
lows :  "In  all  cases  not  now  or  hereafter  triable  by  a  jury, 
the  Supreme  and  Appellate  Courts  shall,  if  required  by  the 
assignment  of  errors,  carefully  consider  and  weigh  the  evi- 
dence and  admissions  heard  on  the  trial  when  the  same  is 
made  to  appear  by  a  bill  of  exceptions  setting  forth  all  the 
evidence  given  in  the  cause,  and  if  on  such  appeal  it  appears 
from  all  the  evidence  and  admissions  that  the  judgment 
appealed  from  is  not  fairly  supported  by,  or  is  clearly 
against  the  weight  of  the  evidence,  it  shall  be  the  duty  of 
such  court  to  award  judgment  according  to  the  clear  weight 
of  the  evidence,  and  affirm  the  judgment  or  return  said 
cause  to  the  trial  court  with  instructions  to  modify  the  judg- 
ment or  to  grant  a  new  trial ;  or  to  enter  such  other  judg- 
ment or  decree  as  to  such  court  of  appeal  may  seem  right 
and  proper  upon  the  whole  case."    Acts  1903,  p.  338,  §8. 

This  is  the  first  case,  to  our  knowledge,  which  has  reached 
the  courts  of  appeal  under  this  statute,  where  the  sole  ques- 
tion for  decision  rests  upon  the  weight  of  the  evidence,  and 
that  question  properly  presented  by  the  assignment  of  er- 
rors. If,  in  such  cases  as  we  are  now  considering,  the 
chancery  practice  of  former  days — of  trying  a  case  by  depo- 
sition or  other  written  evidence — ^prevailed,  appellate 
judges  would  have  the  same  opportunity  to  weigh  the  evi- 
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dence  as  the  trial  judge,  but  such  is  not  the  ease  here. 
We  have  to  consider  the  oral  testimony  of  witnesses  reduced 
to  writing.  We  are  confronted  with  a  record  of  nearly  900 
pages  of  typewritten  evidence,  and  every  word  of  it  is  oraL 
•There  is  much  evidence  to  sustain  the  material  averments 
of  the  complaint,  and  equally  as  much,  if  not  more  in  vol- 
ume, against  them. 

It  must  be  observed  that  the  act  of  appellants,  of  which 
appellee  complains,  is  that  they  are  discharging  the  refuse 
matter  from  their  factory  into  Blue  river,  and  that  thereby 
the  waters  of  the  river  below  the  point  of  discharge  are 
made  foul,  noxious  and  impure,  causing  the  damages  and 
conditions  detailed  in  the  complaint.  If,  to  sustain  these 
material  averments,  it  was  necessary  for  appellee  to  prove 
that  the  discharge  of  said  refuse  matter  was  immediately 
from  appellants'  factory  into  the  river,  then  there  is  a  total 
failure  of  proof,  for  there  is  not  a  word  of  evidence  to  sup- 
port it  Originally,  from  the  date  the  factory  went  into 
operation,  such  refuse  matter  was  discharged  directly  into 
the  river,  and  this  was  continued  until  1895 ;  and  since  that 
time,  except  on  one  occasion,  by  reason  of  an  accident,  all 
the  refuse  matter  from  the  factory  has  been  carried  through 
an  open  ditch  300  or  400  feet  to  a  point  near  the  river 
where  it  enters  a  flume  800  feet  long,  made  of  oak  lumber, 
by  which  it  is  carried  across  the  river  and  emptied  into  a 
reservoir  which  has  an  area  of  about  twenty-five  acres.  In 
this  reservoir  is  a  dyke  or  embankment  so  constructed  as  to 
force  the  incoming  water  around  the  edges  of  the  pond  so 
there  would  be  more  opportunity  for  the  settling  of  the 
matter  in  suspension  in  the  fluid.  It  is  nearly  200  rods 
around  the  reservoir,  and  the  incoming  water  has  to  pass 
around  that  distance  before  it  reaches  the  outlet.  It  then 
passes  over  or  through  an  outlet  about  twelve  feet  wide,  in 
a  sheet  about  one-half  an  inch  thick,  into  a  waste  bottom 
land,  designated  as  a  bayou.  This  bayou  is  caused  by  back 
water  from  a  dam  across  the  river.     The  waste  water  then 
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passes  through  this  bayou  about  three-quarters  of  a  mile 
before  it  reaches  a  point  of  outlet  above  the  dam.  In  ordi- 
nary stages  of  water,  part  of  this  waste  passes  over  the  dam, 
and  part  through  appellee's  mill-race,  and  in  dry  times  prac- 
tically all  of  it  passes  through  the  race  for  a  distance  of 
about  three-quarters  of  a  mile  to  the  mill,  and  thence  into 
the  river,  thirty  rods  below. 

2.  It  is  earnestly  contended  by  counsel  for  appellants 
that  there  is  not  a  word  of  evidence  in  support  of  the  allega- 
tion that  the  refuse  matter  from  the  strawboard  works  was 
discharged  into  the  river,  and  hence  there  is  a  total  failure 
of  proof  upon  a  material  fact  charged.  There  is  no  dis- 
pute as  to  the  manner  in  which  the  refuse  matter  from  the 
factory  is  disposed  of,  and,  while  there  is  no  allegation  that 
it  was  discharged  directly  into  the  river,  yet  it  is  averred 
that  appellants  "have  discharged  and  are  continuing  to  dis- 
charge *  *  *  large  quantities  of  waste  water  and  waste 
refuse,  straw,  lime  and  other  substances,"  etc.,  into  tke  river. 
The  complaint  might  have  been  made  more  specific,  if  it 
had  been  required,  as  to  the  exact  manner  in  which  the 
stream  was  polluted ;  but  if  the  evidence  shows  that  it  was 
polluted  by  the  refuse  matter  from  appellants*  factory,  after 
reaching  the  river,  in  the  manner  described,  we  are  unable 
to  see  why  there  is  a  failure  of  proof  on  that  point  If  the 
water  was  thus  polluted,  it  can  make  no  difference  whether 
the  refuse  matter  was  discharged  directly  into  the  river,  or 
reached  the  river  through  the  open  ditch,  the  flume,  the 
reservoir,  the  bayou  and  the  race,  as  disclosed  by  the  evi- 
dence. 

3.  Counsel  in  their  brief  have  given  a  resume  of  the 
evidence,  and  after  a  careful  examination  of  it,  as  stated  by 
them,  and  also  after  examining  and  considering  much  of  the 
original  evidence  in  detail,  and  there  being  evidence  sup- 
portive of  the  decree,  and  the  evidence  being  in  conflict, 
and  declining,  as  we  must,  to  weigh  it,  we  are  unable  to  say 
"that  the  judgment  appealed  from  is  not  fairly  supported 
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by,  or  is  clearly  against,  the  weight  of  the  evidence."  It  is 
only  when  this  condition  makes  itself  manifest  to  an  appel- 
late court,  by  the  record,  that  it  is  authorized  by  the  statute, 
to  "award  judgment  according  to  the  clear  weight  of  the 
evidence  *  *  *  or  return  said  caujBe  to  the  trial  court 
with  instructions  to  modify  the  judgment  or  to  grant  a  new 
trial ;  or  to  enter  such  other  judgment  or  decree  as  to  such 
court  of  appeal  may  seem  right  or  proper  upon  the  whole 
case."     Acts  1903,  supra. 

Upon  consideration  of  the  evidence,  under  our  view  of  the 
statute,  we  can  not  see  our  way  clear  to  disturb  the  conclu- 
sion reached  by  the  trial  court. 

Judgment  affirmed. 

On  Petition  for  Rehearing, 

Wiley,  C.  J. — ^Appellants  have  filed  a  petition  for  re- 
hearing for  the  following  reason,  to  wit:  "The  court  erred 
in  holding  that  the  finding  and  judgment  of  the  trial  court 
is  fairly  supported  by  the  weight  of  the  evidence." 

4.  In  the  original  opinion  we  declined  to  weigh  the 
evidence,  although  requested  to  do  so  under  the  act  of  1903 
(Acts  1903,  p.  338)  therein  cited.  The  basis  of  appellants' 
argument  on  the  petition  for  rehearing  is  fully  and  frankly 
stated  as  follows :  "But  in  cases  like  this,  where  the  testi- 
mony of  one  or  two  interested  witnesses  is  positively  dis- 
puted by  that  of  twelve  or  fifteen  disinterested  witnesses, 
and  it  is  therefore  clearly  apparent  that  on  such  point  the 
weight  of  the  evidence  is  against  the  finding  of  the  court,  we 
insist  that  the  Appellate  Court,  acting  under  the  statute 
referred  to,  should  not  hesitate  to  award  judgment  'accord- 
ing to  the  clear  weight  of  the  evidence,'  "  As  stated  in  the 
original  opinion,  appellee  by  his  complaint  sought  equitable 
relief  to  enjoin  appellants  from  emptying  into  Blue  river 
refuse  matter  from  the  said  strawboard  works,  by  reason  of 
which  the  waters  of  that  stream  were  polluted  and  made 
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noxious,  to  his  damage,  etc.  He  bases  his  right  to  recover 
damages,  growing  out  of  foul  and  noxious  odors  arising 
from  the  waters  that  had  been  polluted  by  the  refuse  matter, 
for  the  destruction  of  fish  in  the  river,  for  material  inter- 
ference with  the  operation  of  the  mill  which  he  owned,  for 
decrease  in  the  rental  value  of  his  lands,  and  for  polluting 
the  water,  so  that  it  was  unfit  for  stock  to  use,  etc. 

It  will  be  observed  that  several  elements  of  damages  were 
to  be  considered  by  the  trial  court,  and  evidence  was  intro- 
duced as  to  all  of  them.  From  the  first  part  of  the  state- 
ment quoted  from  appellants'  brief,  it  will  be  observed  that 
it  is  admitted  that  upon  a  material  point  there  waa  some 
evidence  in  support  thereof.  To  illustrate:  There  was 
some  evidence  that  the  odors  arising  from  the  river  were 
carried  to  appelWs  house,  where  he  lived,  which  waa  situ- 
ated some  distance  from  the  river,  to  the  discomfort  of  some 
of  the  residents  there.  True,  there  was  other  evidence 
which  went  to  the  fact  that  no  such  odors  were  noticeable ; 
or,  to  state  it  differently,  one  or  two  witnesses  testified  that 
they  did  not  notice  any  such  odors.  Again,  there  is  evi- 
dence to  show  that  the  waters  from  the  river  passing  in  and 
through  appellee's  mill-race,  materially  interfered  with  the 
operation  of  the  mill.  A  number  of  witnesses  testified  that 
the  water  in  the  river  and  in  the  mill-race  was  at  times  very 
bad.  It  is  shown  that  the  water,  even  after  passing  through 
the  reservoir  into  the  river  and  mill-race,  was  discolored 
when  it  left  the  reservoir.  It  is  in  evidence,  without  con- 
tradiction, that  the  appellant  company  used  about  thirty 
tons  of  straw  per  day,  from  which  it  obtained  about  twenty 
tons  of  paper,  thus  showing  that  the  waste  or  extractive 
matter  that  passed  into  the  stream  was  about  eight  tons  per 
day. 

Dr.  Hurty,  an  expert,  testified  that  the  water  in  the  river 
would  be  impure  or  polluted  so  long  as  it  was  discolored, 
and  there  is  an  abundance  of  evidence  to  show  that  the  water 
was  discolored.    Dr.  Hurty  also  testified  that  the  effect  of 
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dumping  such  refuse  in  the  river  would  be  to  pollute  the 
stream  and  produce  an  unsanitary  condition.  He  also  testi- 
fied that  such  refuse  matters  must  undei^  three  changes, 
to  wit^  fermentation,  putrefaction  and  decomposition.  It  is 
further  shown  by  the  evidence  that  in  times  of  freshet  or 
during  high  waters  the  volume  of  the  water  would  be  so 
great  as  to  carry  off  the  refuse  matter  from  the  mill  without 
any  serious  detriment,  while  in  low  water,  when  the  stream 
was  sluggish,  the  deleterious  effects  would  become  more 
apparent  We  can  not  tell  from  the  record  upon  what  ele- 
ment or  elements  of  damages  alleged  in  the  complaint  the 
trial  court  arrived  at  its  conclusion,  but  it  is  clear  that  there 
is  some  evidence  in  the  record  to  support  appellee's  right  to 
recover  damages  under  some  of  the  allegations  of  his  com- 
plaint, and  the  trial  court  evidently  considered  the  evidence 
sufficient  to  support  its  finding. 

Since  the  decision  in  this  case  was  rendered  the  Supreme 
Court  and  also  this  court  have  had  under  consideration  the 
very  question  here  presented.  In  the  recent  case  of  Hudel- 
son  V.  Hudelson  (1905),  164  Ind.  694,  the  court,  after  a 
lengthy  quotation  from  the  case  of  Ft  Wayne,  etc.,  R.  Co.  v, 
Hnsselman  (1878),  65  Ind.  73,  said:  "This  court,  in 
harmony  with  the  decision  just  quoted,  uniformly  and  con- 
sistently refused  to  weigh  conflicting  evidence  up  to  the 
time  of  the  enactment  of  the  statute  of  1903  [Acts  1903, 
p.  338].  That  act  has  recently  been  construed  by  this  court 
in  the  case  of  Paa-kison  v.  Thompson  [1905],  164  Ind.  609. 
In  that  case  the  court  said :  ^The  statute  must  be  given  a 
reasonable  construction,  and  no  such  interpretation  should 
be  placed  thereon  as  will  make  the  action  of  the  legislature 
in  enacting  it  appear  absurd.  *  *  ♦  But  certainly  the 
legislature  in  passing  the  act  did  not  intend  that  there  should 
be  a  trial  de  novo  in  this  or  the  Appellate  Court  upon  the 
evidence  in  the  case.  It  was  not  contemplated  that  we  should 
take  up  and  examine  parol  or  oral  evidence  incorporated 
into  a  bill  of  exceptions,  and  pass  upon  its  weight,  without 
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any  consideration  or  reference  to  the  decision  of  the  trial 
court,  or  the  means  afforded  that  tribunal  for  deciding 
questions  of  faxrt  Under  our  Constitution  the  legislature 
can  not  invest  this  courts  in  a  cause  appealed  to  it,  with  both 
appellate  and  original  jurisdiction.' "  Continuing  in  the 
case  of  Hudelson  v.  Hudelson,  supra,  the  court  said :  "The 
fundamental  and  primary  powers  and  duties  of  this  court 
are  those  of  a  court  of  errors  or  appeals.  Its  functions  as  an 
appellate  tribunal  are  essentially  different  from  those  of  a 
trial  court;  and  it  is  not  within  the  province  of  the  l^sla- 
ture  to  impose  upon  this  courts  in  cases  over  which  it  ac- 
quires jurisdiction  by  appeal,  powers  and  duties  which 
rightly  pertain  to  a  trial  court.  Elliott,  App.  Proc.,  §27. 
If  we  were  to  attempt  to  perform  the  task  which  appellants' 
counsel  ask  us  to  undertake  in  pursuance  of  the  provisions 
of  the  act  of  1903,  we  would  in  reality  perform  the  identical 
duty  which  the  trial  court  discharged  in  passing  upon  the 
motion  for  a  new  trial.  We  can  not  weigh  and  determine 
the  preponderance  of  conflicting  oral  evidence,  for  often- 
stated  and  obvious  reasons ;  nor  can  we  be  lawfully  required 
to  attempt  to  do  so  in  cases  before  us  for  review  on  appeal. 
When,  as  in  this  case,  the  trial  court  has  overruled  a  motion 
for  a  new  trial  involving  the  sufficiency  of  the  evidence  to 
sustain  the  decision  upon  the  merits,  and  that  ruling  is 
assigned  as  error  on  appeal,  this  court  is  required  to  examine 
the  evidence  in  the  record.  But  the  decision  of  the  trial 
court  upon  the  motion  for  a  new  trial  will  be  disturbed  only 
when  the  evidence  upon  the  controlling  issue  is  document- 
ary, by  deposition,  or  otherwise  of  such  a  clear  and  conclu- 
sive character  as  to  enable  and  warrant  this  court  to  say,  as 
a  matter  of  law,  that  such  decision  is  erroneous."  See,  also, 
Hoosier  Construction  Co.  v.  National  Bank,  etc,  (1905),  35 
Ind.  App.  270. 

Under  the.^e  authorities,  we  can  not  consider  and  weigh 
the  evidence  where  there  is  conflict,  and  the  petition  for  re- 
hearing is  therefore  overruled. 


694       APPELLATE  COURT  OF  EBTOLiNA, 

Dunkirk  Land  Go.  v.  Zehner— 35  loiL  App.  694. 


Dunkirk  Land  Company  et  al.  v. 
Zehner  £T  al. 

[No.  5,572.     Filed  June  20,  1905.] 

1.  MuiaciPAL  Corporations.  —  Streets,  —  Improvements.  —  AMe«#- 
ments, — Engineer^g  Report. — ^A  failure  of  the  common  eocmcil  to  re- 
4iuire  the  city  engineer  to  include  in  his  report  of  street  improve- 
ments  the  frontagers'  names  and  the  full  description  of  their  lots 
invalidates  an  assessment  for  street  improvements  and  destroys  the 
lien  thereof,     p.  697. 

2.  Same.  —  Streets. — Improvements. — AMessments, — Irreffnimrities. — 
Waiver. — Personal  lAahUity. — ^A  frontager  who  executed  a  ^written 
waiver  of  any  illegality  or  irregularity  in  an  assessment  for  street  im- 
provements and  therein  agreed  to  pay  such  sum  in  order  to  secure 
ten  years  in  which  to  pay  such  assessment,  instead  of  payizig  within 
twenty  days  on  condition  no  waiver  was  filed,  can  not  set  up  any 
illegality  or  irregularity  in  defense  of  an  action  to  foreclose  the  lien 
of  such  assessment,  and  he  is  also  liable  personally  for  the  payment 
of  such  assessment,    p.  697. 

From  Jay  Circuit  Court;  Clark  J.  Lutz,  Special  Judge. 

Action  by  Joseph  Zehner  against  the  Dunkirk  Land  Com- 
pany and  others.  From  a  decree  for  plaintiff  and  cross- 
complainant,  the  other  defendants  appeal,  the  Dunkirk 
Land  Company  alo^ie  assigning  error.    Affirmed. 

Rohhins  &  Starr,  for  appellants. 

Adair  &  LaFollette,  Cantwell  &  Simmons  and  R.  H. 
Hartford,  for  appellees. 

Myers,  P.  J.^ — On  May  4,  1893,  the  common  council  of 
the  city  of  Dunkirk,  Indiana,  by  unanimous  vote,  passed 
and  adopted  a  resolution  declaring  a  necessity  for  the  im- 
provement of  Broad  street  from  North  street  to  I  street^  in 
said  city,  and  providing  that  the  cost  of  such  improvement 
be  assessed  per  lineal  front  foot  upon  the  real  estate  abutting 
upon  that  part  of  Broad  street  to  be  improved,  except  the 
portions  thereof  occupied  by  street  and  alley  crossings. 
Thereafter  such  proceedings  were  had  in  that  r^ard  that 
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on  January  20,  1894,  said  city  of  Dunkirk  issued  bonds 
aggregating  the  sum  of  ^12,500,  and  delivered  the  same  to 
apipellee  Joseph  Zehner,  the  contractor  for  said  improve- 
ment, who  received  said  bonds  at  par  in  payment  for  the 
improvement  so  made.  Said  improvement  was  made  and 
bonds  issued  under  the  provisions  of  the  act  of  the  Gteneral 
Assembly  of  the  State  of  Indiana,  approved  March  8,  1889 
(Acts  1889,  p.  237),  and  amendments  thereto  (Acts  1891, 
p.  323  and  Acts  1893,  p.  283).  §§4288-4297  Bums  1894. 
Appellee  Zehner  is  the  owner  of  all  of  said  bonds,  except  one 
of  the  par  value  of  $500,  which  is  owned  by  the  appellee 
Casparis  Stone  Company.  All  of  the  appellants  and  the 
appellee  Casparis  Stone  Company  were  made  defendants  to 
the  complaint  of  appellee  Zehner.  The  Casparis  Stone 
Company  answered  in  general  denial  and  by  counterclaim 
against  Zehner  and  all  the  appellants  herein^  basing  its 
cause  of  action  on  said  $500  bond.'  The  complaint  and 
counterclaim  aver  substantially  the  same  facts.  The  appel- 
lant the  Dunkirk  Land  Company  demurred  to  the  complaint 
of  appellee  Joseph  Zehner,  and  to  the  counterclaim  of  appel- 
lee Casparis  Stone  Company,  upon  the  grounds  (1)  for 
want  of  facts,  and  (2)  that  the  court  had  no  jurisdiction  of 
the  subject-matter  of  the  cause  of  action.  These  demurrers 
were  overruled,  and  the  Dunkirk  Land  Company  answered 
the  complaint  and  counterclaim  by  general  denial.  The 
cause  was  then  submitted  to  the  court  for  trial,  resulting  in 
a  decree  in  favor  of  Joseph  Zehner  upon  his  complaint,  Jind 
in  favor  of  the  Casparis  Stone  Company  upon  its  counter- 
claim, declaring  and  foreclosing  the  lien  on  said  street  assess- 
ments, and  a  personal  decree  against  appellant  the  Dunkirk 
Land  Company  in  favor  of  appellees  in  the  simi  of  $8,697. 
the  Dunkirk  Land  Company  assigns  as  error  the  overruling 
of  its  demurrer  to  the  complaint  and  counter-claim. 

Appellants  contend  that  the  description  of  the  real  estate 
in  the  alleged  assessment  made  by  the  city  council  of  Dun- 
kirk was  insufficient  to  form  the  basis  of  a  lien,  and  because 
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of  such  iBSufficient  description  no  lien  was  created  or  ever 
existed,  and  the  city  of  Dunkirk  was  without  jurisdiction  so 
to  assess  appellants'  real  estate.  It  is  not  claimed  that  the 
complaint  is  otherwise  defective. 

It  appears  from  the  complaint  and  counterclaim  that  the 
city  civil  engineer  of  the  city  of  Dunkirk,  upon  the  com- 
pletion of  said  improvement,  made  a  report  and  final  esti- 
mate to  the  common  council  of  said  city,  showing  Uiat  said 
improvement  was  completed  in  accordance  with  the  contract 
and  ordinance  for  the  same,  and  that  the  following  was  the 
apportioned  cost  of  said  work  to  the  property  owners  whose 
property  abuts  on  said  street.  We  here  use  the  estimates 
for  two  of  the  eighty-eight  lots  to  show  the  form  of  the  re- 
port on  the  question  of  description: 

Owner  Description  Feet  Per  Foot  Amount 

Ben.  Johnson, 

trustee  ...Lot  46  D.L.Co.Ad.  50  $1.75  $87.50 
Ben.  Johnson, 

trustee  ...Lot  47  D.L.Co.Ad.       50         1.75         87.50 

It  appears  that  the  council  adopted  this  report,  and  such 
proceedings  were  had  that  the  cost  of  said  improvement  as 
apportioned  to  each  lot  by  said  engineer,  was  by  the  council 
assessed  against  each  lot  or  parcel  of  ground  bordering  on 
the  improved  portion  of  said  street.  It  further  appears  that 
thereafter,  and  within  the  time  provided  by  statute,  the  ap- 
pellant the  Dunkirk  Land  Company  executed  a  written 
waiver  or  agreement,  and  filed  the  same  with  the  clerk  of 
said  city,  in  the  words  and  figures  following,  to  wit:  "The 
undersigned,  having  been  respectively  assessed  for  the  con- 
struction of  Broad  street  from  Xorth  to  I  street,  in  the  city 
of  Dunkirk,  Jay  county,  Indiana,  hereby  severally  promise 
and  agree,  in  consideration  of  having  the  right  to  pay  their 
respective  assessments  for  said  improvements  in  instalments, 
that  they  will  not  make  any  objection  to  their  respective 
assessments,  as  to  the  illegality  or  irregularity  of  the  same, 
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but  will  respectively  pay  the  same  instalments  with  interest 
thereon  at  such  rate,  not  exceeding  six  per  cent,  as  shall  by 
ordinance  or  resolution  of  the  common  council  of  said  city, 
be  prescribed  and  required.    Dated ,  189 . . ." 

1.  It  was  the  duty  of  the  common  council  of  said  city 
to  require  said  engineer  to  report  certain  facts  touching  the 
improvement,  one  of  which,  as  designated  by  statute,  was 
"a  full  description,  together  with  the  owner's  name,  of  each 
lot  or  parcel  of  ground  bordering  on  said  street  so  im- 
proved." A  failure  to  comply  with  this  statutory  require- 
ment has  been  held  to  be  sufficient  to  invalidate  the  assess- 
ment^ and  without  a  valid  assessment  there  can  be  no  lien. 
Lake  Erie,  etc.,  R.  Co.  v.  Walters  (1894),  9  Ind.  App.  684; 
Becker  y.  Baltimore,  etc.,  R.  Co.  (1897),  17  Ind.  App.  324; 
Cleveland,  etc.,  R.  Co.  v.  O'Brien,  (1900),  24  Ind.  App. 
547';  Brown  v.  Reeves  &  Co.  (1903)^  31  Ind.  App.  517; 
'Peru,  etc.,R.  Co.  v.  Hanna  (1879),  68  Ind.  562. 

2.  Granting  that,  in  the  light  of  the  above  decisions  of 
this  court^  the  description  of  the  real  estate  sought  to  be 
assessed  by  the  council  to  pay  for  the  street  improvement 
was  insufficient  to  meet  the  requirements  of  the  statute  call- 
ing for  "a  full  description  *  *  *  of  each  lot  or  parcel 
of  ground  bordering  on  said  street  so  improved,"  yet  the 
description  could  be  no  more  than  illegal  or  irregular,  which 
appellant  Dunkirk  Land  Company  expressly  agreed  to 
waive  in  consideration  of  a  right  to  pay  its  respective  assess- 
ments in  instalments,  and  to  make  no  objection  to  such 
assessments  as  "to  any  illegality  or  irregularity."  Appel- 
lant Dunkirk  Land  Company  knew  its  lots  had  been  assessed 
for  this  improvement,  and  the  amount  of  the  assessments. 
Having  this  knowledge,  two  courses  of  action  were  open  to 
it: — one  to  refuse  to  pay  and  take  advantage  of  "any  illegal- 
ity or  irregularity"  in  the  progression  leading  up  to  the 
assessment  of  its  property ;  and  the  other  to  waive  the  benefit 
of  any  objection  it  might  have  on  account  of  "any  illegality 
or  irregularity"  in  the  proceedings  of  council  by  which  its 
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property  was  so  assessed.  It  chose  the  latter^  and  by  this 
waiver  and  promise  to  pay  thereby  invited  the  city  to  issue 
bonds  for  the  purpose  of  raising  money  with  which  to  pay 
for  such  improvement,  and  to  act  further  upon  the  identical 
proceeding  which  it  now  claims  to  be  irregular  and  illegal. 
The  objections  now  urged  against  the  enforcement  of  the 
liens  and  claims  o¥  appellees  ought  not  to  prevail.  Rich- 
creek  V.  Moomuun  (1896),  14  Ind.  App.  370;  Edward  C. 
Jones  Co.  v.  Perry  (1901),  26  Ind.  App.  554. 

In  the  Bichcreek  case,  this  court,  in  speaking  of  a  waiver 
such  as  was  filed  in  the  case  at  bar,  said :  "Upon  the  execu- 
tion of  this  waiver  alone,  depended  the  right  of  appellees 
to  pay  the  assessment  in  instalments,  and,  having  executed 
the  agreement  and  release,  [they]  can  not  now  be  heard  to 
question  the  regularity  of  the  assessment  *When  the  work 
is  completed  the  property  owner  has  his  election  to  refuse  to 
sign  the  agreement  provided  for,  and  stand  upon  his  oom- 
mon-law  rights  in  respect  to  contesting  the  validity  of  the 
assessments  made  against  him,  in  which  case  the  assessment 
becomes  due  when  made,  or  he  may  waive  any  irr^ularitiee, 
and  secure  the  benefit  of  ten  years'  time  by  signing  an  agree- 
ment to  that  effect'  Quill  v.  City  of  Indianapolis  [1890], 
124  Ind.  292." 

In  Edward  C.  Jones  Co.  v.  Perry,  supra,  this  court  re- 
affirmed the  case  of  Richcreek  v.  Moorman,  supra,  when  it 
said :  "The  assessed  property  owner  could  not,  after  sign- 
ing the  agreement  contemplated  by  §4294  Bums  1894 
[Acts  1891,  p.  323],  be  heard  to  question  tiie  irregular- 
ity or  illegality  of  his  assessment,"  and  held  that  a  promise 
to  pay,  incorporated  in  a  waiver  such  as  here  filed,  amounts 
to  an  express  contract  founded  upon  a  valid  c(xisideration 
unconditionally  to  pay  the  sum  of  money  fixed  by  the  assess- 
ment, without  regard  to  any  future  contingency,  and 
"creates  a  personal  liability  ii^on  the  part  of  the  property 
owner  whose  property  may  be  assessed  under"  the  provisions 
of  the  statute  here  invoked.    In  the  course  of  the  (pinion  it 
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was  further  said :  "It  is  the  history  of  the  growth  of  cities 
and  towns  that  the  real  estate  therein  at  times  rapidly  in- 
creases in  value  and  at  other  times  as  rapidly  decreases  in 
value.  The  lots  and  parcels  of  land  abutting  upon  a  street 
may  be  worth  many  times  the  amount  of  the  assessments 
levied  upon  them  at  the  time  the  improvement  is  made  and 
the  assessment  falls  due^  and  in  a  short  time  thereafter  may 
be  worth  less  than  the  assessment;  but  the  cost  of  the  im- 
provement is  fixed ;  the  contractor  has  already  expended  his 
money.  If  permitted  to  foreclose  his  statutory  lien  at  the 
time  the  assessment  falls  due,  he  would  obtain  his  money; 
but  the  owner  of  the  property,  by  an  agreement  which  the 
statute  simply  permits,  defers  the  time  of  payment  for  ten 
years.  In  order  to  do  this  he  agrees  to  pay  the  debt.  We 
dkn  not  hold  that  after  so  contracting,  he  can,  if  his  property 
decreases  in  value  to  a  point  where  it  is  not  worth  as  much  as 
the  debt,  throw  the  assessed  real  estate  with  the  resulting  loss 
upon  the  holder  of  the  debt,  and  thus  escape  the  conse- 
quences of  his  own  act." 

The  reasoning  of  the  court  just  quoted  is  applicable  here. 
The  purpose  of  the  waiver  is  to  give  the  property  owner 
additional  time  to  pay  his  apportioned  part  of  the  cost  of 
the  improvement  The  filing  of  the  waiver  has  that  effect, 
and  the  city  or  contractor  is  powerless  to  prevent  it.  On 
neglect  or  failure  to  file  such  waiver  within  twenty  days 
after  date  of  the  estimate,  the  contractor  could  have  enforced 
payment  of  his  debt  under  ,the  provisions  of  §4298  Bums 
1894,  Acts  1891,  p.  323,  and,  in  attempting  to  compel  pay- 
mentj  had  it  appeared  that  his  lien  was  ineffectual  because 
of  an  error  in  the  final  estimate,  called  an  "assessment,"  the 
assessment  could  have  been  immediately  amended  or  cor- 
rected, and  the  lien  perfected  and  enforced  without  delay 
and  the  attending  risk  of  a  loss  from  a  decrease  in  the  value 
of  the  property  avoided.    Becker  v.  Baltimore,  etc.,  R.  Co., 

8UJMU. 

One  of  the  very  objects  of  the  statute  authorizing  the 


700       APPELLATE  COURT  OF  INDIANA, 

Indianapolis  St.  R.  Co.  v.  Slifer— 35  Ind.  App.  700. 

property  owner  to  file  a  waiver  is  to  cut  off  his  right  to  make 
objections,  such  as  are  here  claimed,  years  after  the  work  is 
done  and  the  improvement  completed.  To  hold  that  such 
waiver  and  agreement  amounts  only  to  a  promise  to  pay  the 
assessment  in  case  it  is  valid  would  be  contrary  to  the  word- 
ing of  the  statute,  contrary  to  every  principle  of  equity  and 
fair  dealing,  and  would  permit  the  property  owner  to  take 
advantage  of  his  own  act  and  promise,  which  might  result 
in  great  damage  and  loss  to  the  party  doing  the  work  and 
investing  his  money  in  the  improvement*  We  can  not  agree 
to  such  contention. 

As  to  the  right  of  appellees  to  have  personal  judgment 
against  appellant  Dunkirk  Land  Company  there  can  be  no 
doubt,  Wayne  County  Sav.  Bank  v.  Cros  City  Lamd  Co, 
(1901),  156  Ind.  662;  Edward  C.  Jones  Co.  v.  Perry, 
supra. 

As  we  understand  said  appellant's  brief,  it  is  not  insisting 
on  the  second  cause  stated  in  its  demurrer. 

The  judgment  in  this  ease  should  be  affirmed.  Judgment 
affirmed. 


Indianapolis  Street  Railvtay  Company 
V,  Slifer. 

[No.  4,877.     Filed  April  20, 1905.     Rehearing  denied  June  21, 1905.] 

.  Pleading. — Complaint, — Negligence. — Hoto  AUeged. — ^A  complaint, 
which  alleges  that  the  defendant  street  railroad  company  by  and 
through  its  employes  committed  the  acts  of  negligence  charged,  is 
sufficient  as  against  the  objection  that  it  is  not  shown  that  such  em- 
ployes were  acting  in  the  line  of  their  duty.     p.  701. 

.  Trial. — Instructions, — Negligence. — Severed  Acts  Alleged. — Proof 
of  One. — Where  a  complaint  for  damages  on  account  of  defendant's 
negligence  sets  forth  several  distinct  acts  of  negligence,  it  is  the  duty 
of  the  trial  court  to  instruct  that  the  plaintiff  is  entitled  to  recover 
upon  proof  of  any  one  of  such  acts.    p.  702, 

.  Same. — Instructions. — Municipal  Ordinances. — Streets.— Vse  of. — 
Question  for  Jury. — WTiere  a  municipal  ordinance  required  drivers  of 
vehicles  to  keep  on  the  right  side  of  the  street  "as  nearly  as  practi- 
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cable,"  it  was  proper  to  instruct  that  if  the  plaintiff,  a  driver  of  a  ve- 
hicle, was  injured  while  driving  on  the  left  side  of  the  street,  he  was 
guilty  of  contributory  negligence,  unless  it  was  impracticable  to  drive 
on  the  right  side,  which  question  was  for  the  jury  to  decide  upon  the 
evidence,    p.  702. 

4.  Stbbet  Railboads. — Negligence. — Speed, — Question  for  Jury, — 
Whether  the  running  of  a  street  car  upon  a  city  street,  on  a  dark, 
foggy  night,  at  the  rate  of  twenty-five  or  thirty  miles  an  hour  is  neg- 
ligence under  the  circumstances,  is  a  question  for  the  jury.    p.  703. 

5.  Negligence. — Contributory, — Driving  on  Left  Side  of  Street. — 
Street  Railroads, — Question  for  Jury, — Where  plaintiff  was  driving 
on  the  left  side  of  the  street  on  a  dark,  foggy  night  while  his  com- 
panion was  watching  for  the  approach  of  cars,  the  question  whether 
plaintiff  was  acting  as  an  ordinarily  prudent  man  under  the  circum- 
stances, was  one  of  fact  for  the  jury.    p.  705. 

From  Superior  Court  of  Marion  County  (64,033)  ;  Vin- 
son Carter^  Judge. 

Action  by  Isaac  Slifer  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed, 

F.  Winter  and  W.  H.  Latta,  for  appellant. 

B.  F.  Shtcurt  and  P.  W.  Barthalomem,  for  appellee. 

CoMSTOCK,  C.  J. — Suit  to  recover  damages  for  a  personal 
injury ;  complaint  in  one  paragraph ;  answer  of  general  de- 
nial; trial  by  jury;  verdict  for  $1,000,  with  answers  to 
interrogatories;  motion  for  judgment  on  answers  to  inter- 
rogatories notwithstanding  the  general  verdict  overruled; 
judgment  on  the  verdict 

1.  The  first  assignment  of  error  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  point  made  in  support  of  the  assignment  is  that  the 
complaint  does  not  contain  a  specific  averment  that  the  de- 
fendant's employes,  who  are  alleged  to  have  n^ligently 
operated  the  street  car,  by  collision  with  which  appellee  was 
injured,  were  acting  in  the  line  of  their  duty.  An  examina- 
tion of  the  complaint  discloses  that  wherever  negligence  is 
charged,  it  is  charged  to  have  been  done  by  tlie  defendant  by 
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or  through  its  employes.    The  charge  is  thus  made  in  terms 
against  appellant 

2.  Various  acts  of  negligence  are  charged  in  the  com- 
plaint The  court  instructed  the  jury  if  it  found  from  the 
evidence  that  the  appellant  was  negligent  in  running  the  car 
at  the  rate  of  twenty  miles  an  hour,  and  in  failing  to  sound 
a  gong  or  bell  on  the  car  for  the  purpose  of  giving  warning 
to  travelers  of  its  approach,  or  in  failing  to  have  a  lighted 
headlight  on  the  car,  that  the  jury  would  be  warranted  in 
finding  that  the  defendant  was  chargeable  with  negligence  in 
running  the  car  at  the  time  of  the  accident  The  claim  is 
made  that  the  instruction  was  outside  the  issue,  in  that  the 
duty  of  appellee  was  to  prove  that  one  of  the  acts  complained 
of,  in  conjunction  with  the  others,  produced  the  injury. 

The  complaint  enumerates  various  acts  of  negligence, 
namely,  that  defendant  .carelessly  and  negligently  failed  to 
ring  its  gong,  or  to  look  ahead  to  see  and  observe  the  track 
ahead  of  said  car,  and  to  warn  any  traveler  upon  said  public 
highway  that  said  car  was  approaching;  that  the  defendant 
carelessly  and  negligently  failed  and  neglected  to  maintain 
a  headlight  upon  said  car,  so  that  persons  upon  said  Shelby 
street  could  discover  the  approach  of  said  car ;  that  in  con- 
sequence of  the  negligenoe  and  carelessness  of  the  defendant 
as  aforesaid  the  defendant's  servants  carelessly  and  negli- 
gently "ran  said  car  without  giving  plaintiff  any  warning,'^ 
etc.  If  it  took  all  the  acts  averred  to  make  a  chaise  of  ac- 
tionable negligence,  then  the  point  would  be  well  taken. 
But  in  a  civil  suit  it  is  only  necessary  to  prove  so  many  of 
the  facts  alleged  as  constitute  a  cause  of  action,  and  the  lia- 
bility of  the  defendant  upon  proof  of  negligence  in  one  re- 
spect indicated  by  the  instruction  in  nowise  depends  upon 
the  proof  of  the  others,  or  either  of  them.  While  particular 
acts  of  negligence  are  set  out,  they  are  not  charged  as  jointly 
causing  the  plaintiff's  injury.    The  instaruction  was  correct 

3.  An  ordinance  of  the  city  of  Indianapolis  was  intro- 
duced in  evidenca     The  first  section  thereof  was  in  terms 
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as  follows:  ^^That  it  ^ball  be  unlawful  for  all  riders  and 
drivers  of  vehicles,  whether  such  vehicles  are  drawn  or  pro- 
pelled by  animal  or  other  power,  to  ride  or  drive  on,  over 
and  along  the  middle  or  on,  over  and  along  the  left  side  of 
any  street  in  the  city  of  Indianapolis,  except  in  the  necessary 
act  of  crossing  the  same,  or  of  passing  a  vehicle  going  in  the 
same  direction;  and  all  such  riders  and  drivers  shall  keep 
as  nearly  as  practicable  to  the  right  of  such  street;  but  the 
provision  of  this  section  shall  not  apply  to  street  railways.'* 
Laws  and  Ordinances,  City  of  Indianapolis  (1904),  §3196. 

The  court  instructed  the  jury  that  if  it  found  such  ordi- 
nance to  have  been  in  force,  and  that  at  the  time  of  the  acci- 
dent appellee  was  traveling  upon  the  left  side  of  the  street 
in  violation  thereof,  then  he  would  be  guilty  of  such  contrib- 
utory negligence  as  would  bar  his  recovery  for  damages 
received  while  thus  violating  such  ordinance  and  received 
in  consequence  of  such  violation,  unless  it  should  also  find 
that  the  right  side  of  the  street  was  in  such  condition  as  to 
render  it  impracticable  or  unsafe  to  travel  thereon,  in  which 
case  he  would  not  be  chargeable  with  negligence  solely  be- 
cause he  was  traveling  on  the  left  side  of  the  street 

The  ordinance  required  drivers  of  vehicles  "to  keep  as 
nearly  as  practicable  to  the  right  side  of  such  street"  If 
appellee  did  this,  there  wajs  no  violation  either  of  the  letter 
or  spirit  of  the  ordinance.  The  ordinance  itself  contem- 
plated conditions  under  which  its  observance  would  not  be 
practicable.  Whether  he  did  it  or  not  was,  under  the  evi- 
dence, a  question  of  fact. 

4.  One  reason  given  for  a  new  trial  was  that  the  verdict 
of  the  jury  is  not  sustained  by  sufficient  evidence,  which, 
together  with  the  refusal  of  the  court  to  give  a  peremptory 
instruction,  requires  a  consideration  of  the  evidenca  There 
is  evidence  fairly  tending  to  prove  that  on  the  5th  day  of 
July,  1902,  appellee,  accompanied  by  a  man  named  Harris, 
at  11  o'clock  p.  m.,  drove  a  horse  hitched  to  a  spring  wagon 
on  Shelby  street,  in  the  city  of  Indianapolis,  north  from 
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Sutherland  avenue,  keeping  on  the  east  and  right  side  of 
the  street  a  short  distance,  and  then  crossing  to  the  west  and 
left  side  of  the  street,  two  wheels  running  inside  of  appel- 
lant's street  railway  tracks,  till  he  was  struck  by  a  south- 
bound car,  receiving  the  injuries  of  which  he  complains. 

Shelby  street  was  not  at  that  place  a  paved  street.  Appel- 
lant was  extending  its  double  track  over  the  same,  and  had 
excavated  large  portions  of  the  street  The  east  side  of  the 
street  was  occupied  by  piles  of  dirt,  and  otherwise  ob- 
structed. It  had  been  recently  filled  in  with  fresh  dirt, 
which  at  the  time  was  soft  and  wet.  Appellee  crossed  to  the 
west  side  of  the' street  on  account  of  the  condition  of  the 
driveway  on  the  right  side.  The  night  was  dark  and  foggy. 
Sbelby  street  was  straight  There  was  nothing  to  cut  off 
appellee's  view,  except  the  darknesfe  and  fog,  for  500  feet 
at  least  The  car  was  a  summer  car,  lighted  by  electricity, 
and  made  a  noise  which  could  be  heard  for  oome  distance. 
There  was  a  switch-engine  operating  in  the  vicinity,  and  an 
electric  street  lamp  at  the  intersection  of  Raymond  streets 
Said  lamp  hung  over  the  east  track,  and  was  distant  about 
one  block  from  the  point  of  collision.  The  distance  between 
the  west  rail  and  the  curb  on  the  west  side  of  the  street  along 
which  appellee  was  traveling  was  variously  estimated  at 
from  seven  to  fifteen  feet  There  are  references  in  the  evi- 
dence to  the  gutter  next  to  the  sidewalk,  but  its  extent  does 
not  plainly  appear.  The  gong  was  sounded  once  when  the 
car  was  one  and  three-fourths  blocks  away  from  the  place  of 
the  accident  There  is  no  evidence  that  the  headlight  was 
burning  at  the  front  of  the  car.  Appellee  and  his  companion 
were  both  of  mature  years  and  in  possession  of  their  facul- 
ties. Harris  was  familiar  with  the  street,  but  appellee  was 
not  Appellee  gave  his  attention  to  the  horse  and  the  road, 
and  told  Harris  to  watch  for  a  car,  which  he  says  he  did. 
Harris  did  not  see  the  approaching  car  until  it  was  within 
twenty  feet  of  him.  His  explanation  of  his  failure  to  see 
the  car  was  that  the  electric  light  at  Raymond  street  dazzled 
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him,  and  there  is  evidence  that  the  electric  street  lamp  had 
that  effect  Harris  testified  he  could  not  see  the  car  when  it 
was  between  him  and  the  light  at  Eajmond  street;  that  the 
light  blinded  him.  Appellee  did  not  see  the  car  until  about 
the  time  it  struck  the  vehicle.  The  car  was  running  at  from 
twenty-five  to  thirty  miles  an  hour.  A  passenger  sitting  on 
the  third  seat  from  the  front  testified  that  the  conductor 
first  saw  the  vehicle  ahead,  and  shouted  a  warning  to  the 
motorman,  who  was  at  the  time  adjusting  his  glove,  or  other- 
wise similarly  engaged.  The  motorman  testified  that  he 
first  saw  the  horse  and  vehicle  when  twenty  or  twenty-five 
feet  away.  We  think  it  must  be  conceded  that  the  running 
of  a  car  on  a  dark  and  foggy  night,  without  a  headlight,  at 
the  rate  of  twenty-five  or  thirty  miles  an  hour,  without  warn- 
ing, was  negligenca  At  any  rate  the  question  was  one  prop- 
erly submitted  to  the  jury. 

5.  Did  appellee  act  as  a  reasonably  prudent  man  would 
have  acted  under  the  circumstances  ?  If  he  did  he  was  not 
guilty  of  contributory  negligence.  It  appears  that  the  ap- 
pellee did  not  look  nor  listen.  He  gave  his  attention  to  driv- 
ing. His  companion  promised  that  he  would  look  out  for 
the  car.  Had  he  failed  to  do  so  his  negligence  would  not 
have  excused  the  negligence  of  appellee ;  but  Harris  testified 
that  he  kept  looking  and  listening,  but  did  not  see  or  hear 
anything  until  the  car  was  about  twenty  feet  ahead  of  the 
team,  running  at  the  rate  of  twenty-five  or  thirty  miles  an 
hour.  Whether,  in  pajssing  along  the  street  in  the  condition 
it  is  shown  to  have  been,  the  arrangement  by  which  appellee 
was  to  give  his  attention  to  driving  alone  and  his  companion 
was  to  look  out  for  the  car  was  such  as  a  reasonably  prudent 
man  would  make  under  the  circumstances  was  a  question  for 
the  jury.  The  jury,  by  the  verdict,  have  found  that  appellee 
did  act  as  a  reasonably  prudent  man  would  have  acted  under 
the  circumstances. 

We  find  no  error  for  which  the  judgment  can  be  reversed. 

Judgment  affirmed. 
Vol.  35—45 
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Evangville,  etc.,  R.  Co.  t?.  Kevekordes— 35  Ind.  App.  708. 


Chicago  &  Southeastern  Railway  Company 
V.  Potts. 

[No.  4,833.    Filed  October  11,  1904.    Rehearing  denied  Jannary  24, 
1905.     Transfer  denied  April  6,  1905.] 

From  Parke  circuit  Court ;  A.  F.  White,  Judge. 

Action  by  Emma  S.  Potts  against  the  Chicago  &  Southeastern  Rail- 
way Company.  From  a  judgment  for  plaintiff  for  |1,334.60,  defendant 
appeals.    Aflirmed. 

D.  C.  Stover  and  Harry  Crawford,  for  appellant. 

Elicood  Hunt,  D.  P.  Willxama  and  John  O.  WUliama,  for  appellee. 

CoMSTOCK,  J. — ^The  questions  presented  in  this  case  are  decided  in 
Chicago,  etc,  R,  Co.  v.  McEtoen  (1905),  ante,  251.  By  the  measure 
of  damages  fixed  in  the  appeal  of  said  case  appellee  would  be  entitled  to 
a  judgment  for  an  amount  larger  than  that  awarded  by  the  trial  court. 
She,  however,  having  taken  no  exception,  the  judgment  is  aflSrmed  upon 
the  authority  of  said  case. 


EVANSVILLE  &  TeRRE   HaUTE   RaILROAB 

Company  t;.  Kevekordes. 

[No.  4,557.     Filed  April  18,  1905.] 

From  Posey  Circuit  Court ;  O.  M,  Welhom,  Judge. 

Action  by  Clem  H.  Kevekordes  and  another  against  the  Evansville  & 
Terre  Haute  Railroad  Company.  From  a  judgment  for  plaintiff  for 
$1,000,  defendant  appeals.    Affirmed, 

John  E,  Iglehart,  Edwin  Taylor  and  O,  V.  Menzies,  for  appellant. 
J,  E,  Williamson  and  Andrew  J,  Clark,  for  appellees. 

Peb  Cubiam. — The  facts  involved  in  this  case  are  the  same,  except  as 
to  the  property  injured,  as  were  considered  in  Evansville,  etc,  R,  Co.  v. 
McKinney  (1905),  34  Ind.  App.  402,  and  upon  the  authority  of  that 
case  the  judgment  herein  is  affirmed. 
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Cleveland,  etc.,  R,  Co.  v.  Shanks— 35  Ind.  App.  707, 


Ledbetter  v.  The  State. 

[No.  2,409.     Filed  May  12,  1905.] 

Prom  Blackford  Circuit  Court ;  E.  C.  Vaughn,  Judge. 

Prosecution  by  the  State  against  Henry  Ledbetter.    From  an  adverse 
Judgment,  defendant  appeals.    Appeal  dismUted. 

Harvey  d  DeWolf,  for  appellant. 

Feb  Cxtbiam. — Ordered  that  the  appeal  in  the  above  entitled  cause  be 
dismissed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Nowlin  et  al. 

[No.  5,357.] 

Same  v.  West  et  al. 

[No.  5,358.] 

Same  v.  Miller  et  al. 

[No.  5,350.] 

Same  v.  Hayes  et  al. 

[No.  5,360.]       . 

Same  v.  Borgman  et  al. 

[No.  5,361.] 

Same  v.  Taylor  et  al. 

[No.  5,362.] 

Same  v.  Shanks  et  al. 

[No.  5,363.     Filed  May  31,  1905.] 

From  Dearborn  Circuit  Court ;  William  8.  Holman,  Special  Judge. 

Condemnation  proceedings  by  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company.  BYom  judgments  refusing  to  permit 
plaintiff  to  litigate  awards  after  payments,  plaintiff  appeals.     Reversed. 

8.  O.  Baylest,  Roberts  d  Johnston^  L.  J.  Hackney  and  John  T,  Dye^ 
for  appellant. 
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Cleveland,  etc.,  R.  Go.  v.  Hayes — 35  Ind.  App.  706. 
MaHin  J.  Qivan,  for  appellees  in  Nos.  5,357,  5,300,  5,361,  5,362, 


McMullen  d  McMuUen  and  Warren^N.  Hauk,  for  appellees  in  No. 
5,358. 

Warren  N.  Hauk  and  Martin  J.  Givan,  for  appellees  in  No.  5,359. 

WiLET,  G.  J. — ^The  questions  presented  by  the  record  in  these  cases 
involve  the  right  of  a  railway  company  to  appeal  from  the  a^^rd  of 
appraisers  in  proceedings  to  condemn  property  for  its  right  of  way,  after 
it  has  paid  to  the  clerk  of  the  court,  wherein  the  proceedings  are  pend> 
ing,  for  the  use  and  benefit  of  the  landowners  whose  property  it  is 
sought  to  condemn,  the  amount  of  damages  awarded  by  the  appraisers, 
and  where  the  railway  company  has  entered  upon  the  lands  and  is  pro- 
ceeding to  construct  its  road. 

These  identical  questions  vi^e  presented  in  the  appeal  of  Cleveland, 
etc.,  R.  Co.  V.  Hayes  (1905),  ante,  539,  and  decided  adversely  to  appel- 
lees' contention,  and  upon  the  authority  of  that  case  the  judgments  are 
reversed,  and  the  trial  court  is  directed  to  sustain  appellant's  demurrer 
to  the  second  paragraph  of  answer  in  each  case,  and  for  further  proceed- 
ings not  inconsistent  therewith. 


Cleveland,  Cinginnati,  Chigago  &  St.  Louis 
Railway  Company  v.  MgKee  et  al. 

[No.  5,364.1 

Same  v.  Hayes. 

[No.  5,365,] 

Same  v.  Shanks. 

[No.  5,366.] 

Same  v.  Miller  et  al. 

[No.  5,367.] 

Same  v,  Gabnier  et  al. 

[No.  5,368.] 

Same  v.  Hayes. 

[No.  5,369.] 
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Cincinnati,  etc..  Railroad  v.  Growl — 36  Ind.  App.  709. 


Same  v.  Nowlin  et  al. 

[No.  5,370.    Filed  May  31.  1905.] 

From  Dearborn  Circuit  Court ;  WiUiam  8,  Holman,  Special  Judge. 

Condemnation  proceedings  by  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company.  From  judgments  refusing  to  litigate 
awards  after  payments,  plaintiff  appeals.    Reversed. 

8.  O.  BayleaSf  Roberta  d  Johnston,  L,  J.  Hackney  and  John  T,  Dye, 

for  appellant. 

Martin  J.  Oivan,  for  appellees  in  Nos.  5,364,  5,365,  5,368,  5,369. 
Warren  N.  Hauk,  for  appellee  in  No.  5,366. 
Estal  G.  Bielby,  for  appellees  in  Nos.  5,367,  5,370. 

CoMSTOCK,  J. — Condemnation  proceedings  by  appellant  against  ap- 
pellees. From  judgments  holding  that  the  company  was  estopped  to 
appeal  from  the  awards  of  the  appraisers  it  appealed  to  this  court.  The 
same  questions  are  presented  in  these  cases  as  were  involved  in  Cleve- 
land, etc,,  R.  Co,  V.  yowUn  (1904),  163  Ind.  497,  and  in  Cleveland,  eto.^ 
R,  Co,  V.  Hayes  (1905),  ante,  539,  and  upon  the  authority  of  those 
cases  the  judgments  in  the  above  cases  are  reversed,  with  instructions  to 
the  trial  court  to  sustain  appellant's  demurrer  to  the  second  paragraph 
of  the  answer  in  each  case. 


Cincinnati,  Richmond  &  Muncie  Railroad 
t;.  Growl  et  al. 

[No.  5,011.    Filed  December  16,  1904.    Rehearing  denied  April  6,  1905. 
Transfer  denied  June  6,  1905.] 

From  Miami  Circuit  Court ;  Joseph  N,  Tillett,  Judge. 

Action  by  Edith  J.  Crowl  and  husband  against  the  Cincinnati,  Rich- 
mond &  Muncie  Railroad.  From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Rohlnns  d  8tarr  and  Loveland  d  Loveland,  for  appellant. 
Co^,  Reasoner  d  0*Hara  and  Albert  Ward,  for  appellees. 

Robinson,  P.  J. — The  controlling  questions  in  this  appeal  are  the 
same  as  those  in  Cincinnati,  etc.,  Railroad  v.  Miller  (1905),  36  Ind. 
App. ,  and  upon  the  authority  of  that  case  the  judgment  is  aflKnned. 
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ABATEMENT  AND  BEVIVAIr- 

J'or  requisites  of  plea  of  another  action  pending^  see  Baxjs  a^d  Xoteb, 
5 ;  Broion  v.  Fisher,  549. 

A000X7NT— 

Complaint  for  balance  doe  as  salary  is  on  account,  and  not  for  breach 
of  contract,  see  Pleading,  1 ;  Dihhle  v.  Roberta,  159. 

^Mutual" — What  la, — "Mutual  accounts,"  as  spoken  of  in  equity,  do 
not  include  accounts  consisting  of  charge  on  one  side  and  payments 
on  the  other. 

Hooaier  Conatruction  Co.  v.  National  Bmtl^  etc^  270. 

ACTION— 

Whether  legal  or  equitable,  see  Pleading,  10:  Hooaier  ConatrucHon 
Co,  V.  National  Bank,  etc,  270. 

When  equity  action  must  be  heard  on  merits,  see  Equity;  Pierce  v. 
Yansell,  525. 

For  breach  of  contract  is  legal  where  adequate  remedy  is  provided,  see 
Contracts,  1 ;  Hooaier  Conatruction  Co.  v.  National  Bank,  etc.^  270. 

Plaintiff  may  dismiss  at  any  time  before  jury  retires  or  judge  an- 
nounces decision,  see  Dismissal  and  Nonsuitj  Halatead  v.  Sigler, 
419. 

1.  Legal  or  Equitable. — Contracta. — Account. — An  action  by  an  as- 
signee, on  his  assignor's  contract,  or  on  an  account  for  money  due 
under  such  contract,  unless  other  facts  are  alleged  therein  which  are 
cognizable  only  in  a  court  of  equity,  is  an  action  at  law,  and  is  tri- 
able by  jury.    Hooaier  Conatruction  Co.  v.  National  Bank,  etc.,  270. 

2.  Legal  or  Equitable. — Complaint. — Prayer. — An  action  for  a  bal- 
ance due  under  a  violated  contract  is  cognizable  at  law,  even*though 
the  account  is  complicated  and  the  prayer  of  the  complaint  asks 
for  an  accounting. 

Hooaier  Conatruction  Co.  v.  NatUmal  Bank,  etc.,  270. 

AGENCY— 

See  Principal  and  Agent. 

AHENBHENT— 

See  Pleading,  2,  3. 

Of  viewers'  reports  in  highway  cases,  see  Hiohwats,  2;  Siaaon  r. 
Carithera,  161. 

1.  Name  of  Defendant. — ^It  is  not  error  for  the  court  to  permit  plaintiff 
during  the  trial  to  amend  the  name  of  defendant  in  the  complaint, 
answer  and  summons,   by  striking  out  "Window"  from   the  name 

(710) 
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AMENDMENT— Continued. 

"Wilkinson  Godperative  Window  Glass  Oompany,"  where  it  appeared 
that  the  summons  was  properly  served,  and  the  real  defendant  was 
in  court,  defending  the  cause. 

Wilkinaon,  etc.,  Glaaa  Co.  y.  Dickinsonf  230. 
2.    Prejudicial, — ^Where  an  amendment  is  made  which  does  not  preju- 
dice a  party,  he  has  no  right  to  complain. 

Wilkinson,  etc,  Olasa  Co.  v.  Dickinson,  230. 

ANSWEB— 

See  Pleading. 

APPWATi  AND  EBJtOB— 

Appellate  Court  will  not  weigh  conflicting  oral  evidence,  see  Statutes, 

1 ;  United  States  Board  d  Paper  Co.  v.  Moore,  684. 
Sufficiency  of  complaint  attacked  for  the  first  time  on  appeal,  see 

Pleading,  18,  19. 

1.  Time  for  Taking  Appeal. — Where  judgment  was  rendered  by  the 
trial  court  on  October  20,  1903,  and  the  transcript  and  assignment 
of  errors  filed  and  notice  of  appeal  issued  on  October  26,  1904,  such 
appeal  is  within  the  time  given  by  §645  Burns  1901,  §633  R.  S. 
1881,  the  rule  for  computing  the  time  being  to  exclude  the  day  on 
which  judgment  was  rendered  and  to  include  the  last  day  of  the  time 
given.  Hoeger  v.  Citizens  St.  R.  Co.,  289. 

2.  Insufficient  Assignment  of  Errors. — Dismissal. — ^An  appeal  will  be 
dismissed  where  the  assignment  of  errors  is  insufficient. 

Spitzer  v.  MiOer,  116. 

3.  Neto  Trial. — Joint  Assignment. — Where  appellant,  in  his  motion 
for  a  new  trial,  jointly  assails  several,  instructions  given,  and  on  ap- 
peal questions  only  one  of  such  instructions,  no  error  is  presented. 

Chicago  Furniture  Co.  v.  Cronk,  591. 

4.  Joint  Assignment. — Several  Exceptions. — ^A  joint  assignment  of  er- 
rors presents  no  question  where  the  exceptions  taken  at  the  trial  are 
several.  Leedy  v.  Capital  Nat.  Bank,  247. 

6.  Joint  Assignment. — Parties  to  Exception. — ^Where  all  of  the  appel- 
lants jointly  assign  error  in  the  overruling  of  a  demurrer  to  an  an- 
swer to  a  certain  paragraph  of  compltfint  to  which  one  of  the  appel- 
lants was  not  a  party,  no  question  is  presented. 

McCarty  v.  Snotoharger,  179. 

6.  Separate  Motions. — Joint  Assignment. — Where  separate  motions 
are  made  by  defendants,  no  question  is  presented  by  a  joint  assign- 
ment of  errors.  Sisson  v.  Carithers,  161. 

5.  Several  Assignments. — Joint  Exceptions. — ^A  several  assignment  of 
errors,  where  the  exceptions  below  were  joint,  presents  no  question 
on  appeal. 

Coy  V.  Druckamiller  177 ;  Shryer  v.  Louisville,  etc.,  Traction  Co.,  641. 

9.  Jury  Trial. — Refusal. — Assignment  of  Error. — ^The  refusal  to  sub- 
mit a  cause  to  a  jury  for  trial  can  not  be  made  an  independent  as- 
signment of  error  on  appeal,  but  must  be  set  out  as  a  reason  for  a 
new  trial.  Metoy  v.  Weathers,  165. 

10.  Refusal  of  Struck  Jury. — How  Assigned. — ^The  refusal  to  grant 
a  struck  jury  can  not  be  separately  assigned  as  error,  but  must  be 
included  in  the  motion  for  a  new  trial.  Ahhott  v.  Inman,  262. 

11.  Assignment  of  Errors. — Specification  Including  Two  Errors. — ^A 
specification  in  the  assignment  of  errors  that  *'the  court  erred  in  bus- 
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taining  the  demnirer    ♦    ♦    •    to  the  amended  complaint,  and  in 
rendering  judgment  against  appellants  upon  their  failure  to  plead  . 
further,"  presents  no  question.  8pitzer  ▼.  MiUer,  116. 

12.  Asiignment  of  Errors. — Nof  Specific. — A  specification  in  the  as- 
signment of  errors  that  "the  court  erred  in  rendering  judgment 
against  the  appellants  upon  their  failure  to  plead  further"  presents 
no  question.  SpiUer  v.  MiUer,  116. 

13.  Conclusion  of  Lato, — Ewcepiions. — Assignment, — Form. — ^An  as- 
signment of  error,  that  the  court  erred  "in  overruling  the  defendant's 
exception  to  the  conclusion  of  law  stated  upon  the  special  finding 
of  facts,"  presents  no  question.  Bnrck  v.  D^viSt  648. 

14.  Motion  to  Remand, — Ground  for  'New  Trial. — Assignment  on  Ap- 
peal.— The  overruling  of  a  motion  to  remand  a  cause  to  the  court 
from  which  a  change  of  venue  had  been  taken,  is  a  ground  for  a  new 
trial,  and  can  not  be  assigned  independently  as  error  on  appeal. 

Indianapolis  8t.  R.  Co.  v.  Seeriey,  467. 

15.  Term-time, — Parties. — How  Named  in  Assignment  of  Errors. — 
Term-time  appeals,  taken  separately  by  several  codefendants,  in 
which  each  appellant  makes  his  coparties  below  appellees,  will  be  dis- 
missed. *  Smith  V.  PeterSt  118. 

16.  Bill  of  Ewceptions. — Time  of  FUing. — Where  a  motion  for  a  new 
trial  was  overruled  on  March  30,  and  80  days  were  given  in  which 
to  file  a  bill  of  exceptions,  and  such  bill  was  filed  June  25,  such  bill 
is  not  in  the  record,  although  the  clerk's  certificate  to  the  transcript 
on  appeal  is  dated  June  18.  Halstead  v.  Bigler^  419. 

17.  New  Trial^BUl  of  Ewoeptions. — Time  for  Filing, — Where  appel- 
lants' motion  for  a  new  trial  was  overruled  December  31,  November 
term,  and  60  days  were  given  "in  which  to  file  all  bilk  of  excep- 
tions," and  final  judgment  was  rendered  at  a  later  term,  on  March 
20,  "to  which  finding  and  judgment  the  plaintifEs  except,  and  120 
days  are  allowed  the  plaintiffs  to  file  all  bills  of  exceptions,"  and  the 
bill  was  presented  to  the  judge  July  16,  the  presentation  was  too 
late,  the  time  granted  on  the  overruling  of  the  motion  for  a  new  trial 
having  expired,  and  the  time  granted  on  the  rendition  of  judgment 
being  unavailing.  8t,  PauVs  Congregation  v.  Houtz,  416. 

18.  Bin  of  Exceptions. — Signing. — It  will  be  presumed  that  the  trial 
judge  signed  a  bill  of  exceptions  before  filing  where  the  record  entry 
of  March  26  shows  that  appellants'  bill  of  exceptions  "in  these  words 
(H.  I.)  is  now  filed,  signed  by  the  court,"  etc.,  even  though  the 
transcript  sets  out  such  bill  before  it  shows  the  signing,  where  the 
record  shows  that  the  reporter's  longhand  manuscript  of  the  evidence 
was  filed  February  12  and  the  bill  was  presented  to  the  judge  Feb- 
ruary 19.  Pichon  V.  Martin,  167. 

19.  Assignment. — Waiver, — Briefs. — ^A  failure  to  point  out  In  appel- 
lants' brief  an  alleged  error  is  a  waiver  thereof. 

United  States  Board  d  Paper  Co.  v.  Moore,  684. 

20.  Appellate  Court  Rules, — Briefs. — Failure  of  appellant  to  comply 
with  Appellate  Court  rule  22  in  relation  to  the  preparation  of  his 
brief  as  regards  the  evidence  precludes  the  consideration  of  any  ques- 
tion thereon.  Burok  v.  Davis,  648. 

21.  Briefs, — Appellate  Court  Rules, — No  question  can  be  raised  upon 
a  pleading  unless  such  pleading  or  its  substance  is  set  out  in  the 
party's  brief  in  accordance  with  Appellate  Court  rule  22. 

Union  Investment  Co.  v.  McKinneg,  594. 
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22.  Brief». — appellate  Court  Rulea. — Where  fhe  onlj  questioxifi  raised 
on  appeal  concern  the  answer  and  the  sufficiency  of  the  evidence, 
and  neither  the  answer  or  its  substance,  nor  the  evidence  or  its  sub- 
stance, is  set  out  in  the^  appellant's  brief,  as  required  by  Appellate 
Court  rule  22,  clause  5,  the  appeal  will  be  dismissed. 

Todd  V.  Cage,  590. 

24.  Appellate  Court  Rules, — Briefs. — Where  appellant's  brief  fails  to 
state:  (1)  What  the  issues  were;  (2)  how  the  issues  were  decided; 
(3)  t^e  errors  relied  upon  for  reversal;  and  (4)  propositions  or 
points,  as  required  by  Appellate  Court  rule  22,  no  question  is  pre- 
sented. Miller  v.  OoUier,  176. 

26.  Brief, — Appellate  Court  Rules, — The  failure  of  appellant  to  set 
out  his  complaint  or  to  give  a  succinct  statement  of  its  contents  in 
his  brief  on  appeal  is  a  waiver  of  any  question  thereon. 

Shatz  V.  Alexandria  Gas  Co.,  310. 

26.  Assignment, — Waiver, — An  assignment  of  error  not  discussed  is 
waived.  Cincinnati,  etc,,  St.  R,  Co,  v.  Swales,  309 ; 

Wilkinson,  etc.  Glass  Co.  v.  Dickinson,  230. 

27.  Appellate  Court  Rules, — Briefs, — Failure  to  File, — The  failure  of 
appellee  to  file  a  brief  within  90  days  from  submission  does  not 
enlarge  the  appellant's  right  to  a  reversal. 

Hanrahan  v.  Knickerbocker,  138. 

28.  Appellate  Court  Rules, — Briefs, — Failure  to  File, — ^The  reversal 
of  a  camse  for  failure  of  appellee  to  file  a  brief  within  90  days  after 
the  submission  of  such  cause  is  within  the  discretion  of  the  Court. 

Hanrahan  y.  Knickerbocker,  138. 

29.  Briefs, — Where  complaint  is  made,  in  appellant's  brief,  of  the  ad- 
mission of  certain  testimony,  but  the  same  is  not  mentioned  in  the 
motion  for  a  new  trial,  and  the  record  fails  to  show  that  such  testi- 
mony was  introduced,  no  question  is  presented.       Perdue  v.  CHU,  99. 

30.  Appellate  Court  Rules, — Briefs. — Where  appellant  fails  to  set  out 
in  his  brief  the  instructions  questioned  or  a  concise  statement  there- 
of, and  fails  to  set  out  the  evidence  or  a  concise  statement  thereof, 
as  rquired  by  Appellate  Court  rule  22,  clause  5,  he  thereby  waives 
any  questions  arising  on  the  instructions  or  the  evidence. 

Perdue  v.  GUI,  99. 

31.  Trial, — Instructions, — Clerical  Error, — ^The  use  of  the  word  "de- 
fendants" instead  of  "plaintiffs"  will  not  preclude  appellants  from  a 
hearing  on  the  merits  on  appeal  where  the  mistake  is  clerical,  even 
though  the  presumption  is  that  the  record  is  true. 

Pichon  V.  Martin,  167.  . 

32.  From  Commissioners*  Court, — When  Cause  Stands  for  Trial, — 
An  appeal  taken  from  commissioners'  court  during  the  term  and  filed 
in  the  circuit  court  during  a  term  thereof  stands  for  trial  at  the  end 
of  ten  days  from  the  filing  thereof,  no  summons  being  necessary. 

Perdue  v.  GiU,  99. 

33.  Dismissal. — Motion  Therefor. — It  is  not  necessary  that  a  motion 
to  dismiss  be  filed  on  appellant's  failure  to  comply  with  Appellate 
Court  rule  three,  the  duty  being  upon  the  court  itself  to  enforce  such 
rule  in  all  proper  cases.  Whinrey  v.  Starr,  623. 

34.  New  Trial. — Evidence  Not  in  Record, — Where  the  evidence  is 
not  in  the  record,  no  question  depending  thereon  can  be  considered 
in  the  overruling  of  the  motion  for  a  new  trial. 

Halstead  v.  Sigler,  419. 
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35.  New  Trial. — Evidence, — ^Errors  based  npon  the  evidence  in  an 
action  for  a  new  trial  under  §572  Burns  1901,  §563  R.  S.  1881, 
can  not  be  considered  when  the  evidence  is  not  brought  into  the 
record.  Slueeer  v.  Palin,  335. 

36.  New  Trial, — Evidence. — Recovery  Too  Large. — In  the  absence 
of  the  evidence  and  of  a  showing  in  the  special  findings  of  an  excess 
in  the  amount  of  the  recovery,  an  assignment  that  the  court  erred 
in  overruling  a  motion  for  a  new  trial,  because  the  amount  of  re- 
covery was  too  large,  presents  no  question. 

Coy  V.  DruchanMer,  177. 

37.  Motion  for  Nunc  pro  Tunc  Entry, — Evidence, — No  question  Is 
presented  by  an  assignment  of  error  on  the  trial  court's  refusal 
to  make  a  nunc  pro  tunc  entry  'when  the  record  fails  to  show  that 
it  contains  all  of  the  evidence  introduced  on  the  hearing  of  such 
motion.  Crystal  Ice,  etc,  Co,  v.  Marion  Oas  Co.,  295. 

38.  Evidence, — Objections, — Only  the  objections  to  the  admission  of 
.  evidence  urged  in  the  trial  court  will  be  considered  on  appeal. 

Pichon  V.  Martin,  167. 

39.  Ewceptions. — Joint  or  Several, — ^Where  defendants  jointly  and 
separately  demur  to  the  plaintiflTs  first  and  second  paragraphs  of 
complaint,  and  such  demurrer  is  overruled,  "to  each  of  which  rulings 
of  the  court  the  defendants  at  the  time  except,''  such  exception 
is  several.  Acme  Bedford  Stone  Co.  v.  McPhetridge,  79. 

40.  Instructions. — BUI  of  Emceptions, — ^The  instructions  given  in  a 
cause  can  not  be  brought  into  the  record  on  appeal  by  incorporating 
them  with  the  evidence  and  certifying  same  in  an  original  bill  of 
exceptions  as  provided  by  the  act  of  1897  (Acts  1897,  p.  244,  §638a 
Burns  1901).  Chicago  Furniture  Co.  v.  Cronk,  591. 

41.  Instructions, — Failure  to  Shoto  Those  in  Bill  of  Exceptions  'Were 
AU  Given. — A  failure  to  show  in  the  bill  of  exceptions  that  the  in- 
structions included  therein  were  all  that  were  given  in  the  cause  is 
fatal  to  any  question  sought  to  be  raised  upon  such  instructions. 

Chicago  Furniture  Co.  v.  Cronk,  591. 

42.  Interrogatories. — Answers. — When  New  Trial  Ordered. — Where 
defendant  is,  by  the  answers  to  the  interrogatories  to  the  jury,  en- 
titled to  judgment  thereon,  the  Appellate  Court  will,  when  the  ends 
of  justice  will  be  the  best  subserved,  order  a  new  trial.  Wiley,  J., 
dissents.  Standard  Pottery  Co.'  v.  Moudy,  427. 

43.  Subsequent  Appeal, — Law  of  the  Case. — ^The  law  as  announced 
on  a  prior  appeal  is  the  law  of  the  case  through  all  of  its  subse- 
quent stages.  Halsiead  v.  Sigler,  419. 

44.  Subsequent  Appeal. — Law  of  the  Case. — Evidence. — ^The  reversal, 
on  appeal,  of  a  judgment  for  plaintiff,  because  of  insufficient  evi- 
dence, is  the  law  of  the  case  on  a  subsequent  appeal,  and  where  the 
evidence  on  the  second  trial  is  the  same  as  on  the  first,  a  judgment 
for  defendant  will  be  affirmed.  Thuis  V.  City  of  Vinoennes,  350. 

45.  Reversal. — Petition  for  Rehearing, — Modification  of  Mandate. — 
A  reversal  with  instructions  to  render  judgment  for  appellant  will 
be  modified  where  the  petition  for  a  rehearing  shows  that  the  con- 
dition of  the  parties  has  been  materially  changed  since  the  trial 
and  that  such  judgment  would  work  an  injustice. 

Chreen  ▼.  McOrew,  104. 
4Q.    Record. — Time  of  Filing  Papers. — ^Where  the  record  shows  a  de- 
cision of  the  trial  judge  as  to  the  time  of  the  filing  of  papers  in  a 
cause,  such  decision  will  not  be  disturbed  on  appeal. 

Carr  v.  First  Nat.  Bank,  216. 
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47.  Judgment  of  Trial  Court, — Presumption, — ^The  appellast  must 
affirmatively  show  error  by  the  record,  every  presumption  being  in- 
dulged in  favor  of  the  decision  of  the  trial  court. 

Pichan  v.  Martin,  167. 

48.  Right  of  Appellant  to  a  Reversal. — ^Before  the  appellant  can 
claim  a  right  to  the  reversal  of  the  judgment  of  the  trial  court  he 
must  point  out  and  establisih  by  the  record  that  the  trial  court  com- 
mitted a  reversible  error.  Hanrahan  v.  Kniokerbooker,  138. 

49.  Right  Result. — Where  the  result  reached  by  the  trial  court  is 
correct  on  the  theories  both  of  plaintiff  and  defendant,  the  judgment 
will  be  affirmed.  Dibble  v.  Roberts,  159. 

50.  Damages, — Wrong  Measure. — Right  Result, — Where  the  trial  court 
erroneously  gave  a  judgment  for  actual  damages  where  liquidated 
damages  had  been  provided  in  the  contract,  but  the  judgment  was 
for  practically  the  right  amount,  the  judgment  will  not  be  reversed. 

Chicago,  etc.,  R.  Co.  v.  McEwen,  2^1. 

61.  Right  Result, — Harmless  Error. — ^Where  the  evidence  and  the 
answers  to  the  interrogatories  show  that  defendant  was  negligent,  an 
erroneous  instruction  as  to  what  constitutes  negligence  is  harmless. 
Wiley,  J.,  dissenting.  Indianapolis  8t.  R,  Co.  v.  0*DonneU,  312. 

62.  Assignment, — Demurrer  to  Complaint,^— Ewoeptions  to  Conclu- 
sions of  Law, — Where  the  facts  found  specially  are  the  same  as 
alleged  in  the  complaint  and  answer,  exceptions  to  the  conclusions 
of  law  and  demurrers  to  the  complaint  and  answer  present  the  same 
questions,  Chaplin  v.  Leapley,  511. 

63.  Demurrer. — Special  Findings. — When  Same  Question  Presented. — 
Where  the  special  finding  contains  the  same  facts  as  set  forth  in  an 
answer,  an  exception  to  the  conclusion  of  law  on  such  finding  pre- 
sents the  same  question  as  a  demurrer  to  such  answer. 

Union  Investment  Co,  v.  McKinney,  594. 

54.  Special  Findings. — Contrary  to  Law. — Errors  assigned,  that  "the 
facts  as  found  by  the  court  are  contrary  to  law"  and  "the  facts 
as  found  by  the  court  are  not  supported  by  sufficient  evidence," 
present  no  question  for  review.  Leedy  v.  Capital  Nat.  Bank,  247. 

65.  Record. — Precipe. — Where  no  authority  for  including  the  tran- 
script of  a  prior  cause  is  contained  in  the  record,  such  part  of  the 
record  can  not  be  considered.  Slusser  y.  Palin,  335. 

66.  Transcript. — Seal. — Where  the  transcript  purports  to  be  from 
the  Lake  Superior  Court,  and  the  certificate  thereto  bears  the  seal 
of  the  Lake  Circuit  Court,  the  transcript  is  not  properly  authenti- 
cated, and  the  appeal  will  be  dismissed. 

Haralovitch  v.  State,  ew  rd.,  657. 

57.  Transcript. — Appellate  Court  Rules, — A  failure  of  appellant  to 
comply  with  Appellate  Court  rule  three,  providing  that  the  transcript 
shall  be  provided  with  index  and  marginal  notes,  is  a  sufficient 
ground  for  dismissal  of  the  appeal.  Whinrey  v.  Starr,  623. 

68.  Erroneous  Ruling  Precedent.  —  Appellate  Court.  —  Transfer. — 
Where  a  ruling  precedent  is  deemed  erroneous,  the  cause,  with  the 
reasons  that  such  precedent  is  considered  erroneous,  will  be  trans- 
ferred by  the  Appellate  Court  to  the  Supreme  Court. 

City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.,  662. 

59.  Appealing  Prior  and  Subsequent  Causes  Together, — Vacation  Ap- 
peal.— Notice. — Where  a  prior  and  subsequent  cause  are  appealed 
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together  and  the  appeal  aa  to  the  prior  cause  is  a  vacation  appeal^ 
notice  of  such  appeal  is  necessary  in  order  that  any  question  can  be 
presented  therein.  8lus$er  v.  Palin,  335. 

60.  Vacation  Appeal, — Requisites, — Filing  the  transcript  and  assign- 
ment of  errors  and  the  issuance  of  notice  to  the  parties  perfects  an 
appeal,  actual  service  of  such  notice  within  the  year  as  fixed  by 
§645  Bums  1901,  §633  R.  S.  1881,  not  being  necessary.  Cohum  y. 
Whitaker  d  Garrett  Lumber  Co.  (1895),  12  Ind.  App.  340;  Bank  of 
West  field  v.  Inman  (1892),  133  Ind.  287;  HoUoran  ▼.  Midland  22. 
Co.   (1891),  129  Ind.  274,  distinguished.     (Wiley.  J.,  concurring.) 

Hoeger  v.  Citizens  8t.  B,  Co.,  289. 

61.  Weighing  Evidence. — ^The  Appellate  Court  can  not  weigh  con- 
flicting evidence  in  a  case  triable  by  a  jury. 

Hoosier  Construction  Co,  v.  National  Bank,  etc.,  270 ;  Leedy  v.  Capi- 
tal Nat,  Bank,  247 ;  Terre  Haute  Electric  Co,  v.  Kidey,  180 ;  Pitts- 
burgh, etc,  R.  Co,  V.  Newson^  299;  Perdue  v.  CHU,  99;  Chicago  Fur- 
niture Co.  V.  Cronk,  591. 

62.  Evidence. — Although  the  evidence  may  appear  improbable  on  ap- 
peal, yet  if  it  is  conflicting,  the  trial  court's  finding  will  not  be  dis- 
turbed, such  court  being  in  a  superior  position  to  judge  of  the  credi- 
bility of  the  witnesses.  Schreeder  v.  Werry,  84. 

63.  Weighing  Evidence. — An  action  on  an  account  is  "triable  by  a 
jury"  and  the  Appellate  Court  can  not  weigh  the  evidence  in  such  a 
cause  under  the  ect  of  1903  (Acts  1903,  p.  338),  though  it  was  tried 
by  the  judge  below.  Hanrahan  v.  Knickerbocker,  138. 

64.  Weighing  Evidence. — ^The  Appellate  Court  will  not  disturb  the 
finding  below,  rendered  upon  conflicting  oral  evidence,  where  there 
was  competent  evidence  in  support  of  every  material  allegation  of 
the  complaint.  Smith  v.  Smith,  610. 

65.  Weighing  Evidence, — Waters  and  Water-Courses, — Pollution, — 
In  an  action  to  enjoin  the  pollution  of  a  w^ater-course,  where  the 
evidence  is  conflicting,  voluminous  and  entirely  oral,  the  Appellate 
Court  will  not  disturb  the  decision  of  the  trial  court  on  the  ground 
that  such  decision  is  against  the  weight  of  the  evidence. 

United  States  Board  d  Paper  Co,  v.  Moore,  684. 

66.  Street  Railroads. —  Negligence, —  Contributory, —  Jury. — ^The  ver- 
dict of  the  jury  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence is  conclusive  on  appeal,  where  it  was  shown  that  plaintiff 
was  driving  a  load  of  furniture  along  the  street  and  without  looking 
back  attempted  to  cross  the  track,  when  he  was  injured,  and  where 
it  was  also  shown  that  the  motorman  saw  or  could  have  seen 
plaintifiTs  situation  in  time  to  avoid  a  collision. 

Indianapolis  St.  B,  Co.  v.  Schmidt,  202. 

APPELLATE  COTTBT— 

Rules  of,  see  Appeal  and  Ebbob  ;  Coubts. 

ASSAX7LT  AND  BATTEBY— 

Public  Place. — Invitation, — Right  to  Protection, — It  is  the  duty  of  an 
association  operating  a  county  fair  to  protect  its  invited  patrons, 
and  for  an  assault  and  battery,  by  one  of  its  employes,  such  associa- 
tion is  liable.  Brooks  v.  Jennings  County,  etc,  Assn,,  221. 

ASSESSMENT— 

See  Taxation. 
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AS8IGNMBNT— 

Of  errors,  see  Appeal  and  Ebrob. 

Of  contracts,  see  Contracts,  2-4 ;  Sargent  Olass  Cq.  v.  Maithewa  Land 
Co.,  45. 

ASSXTHPTION  OF  BISK— 

See  Master  and  Servant. 

ATTOSNSY  AND  CLIENT— 

Lien  for  repairs  of  partition  fence  includes  attorneys'  fees,  see  LlENS ; 

Burck  V.  Dain«,  648. 
l^egligence  of  attorney,  no  ground   for  setting  aside  judgment,   see 

Judgment,  5,  6;  Carr  v.  First  Nat,  Bank,  216. 

BILL  OF  EZCEFTIONS— 

See  Appeal  and  Error,  16-18. 

BILLS  AND  NOTES— 

As  to  answers  in  actions  on,  see  Pleading,  4,  5 ;  Brown  v.  FUher,  540. 

1.  Indorsement  in  Blank. — Effect. — A  negotiable  promissory  note,  pay- 
able to  order,  is  rendered  payable  to  bearer  by  the  payee's  indorse- 
ment thereof  in  blanlc.  Brown  y.  Fisher,  549. 

2.  Oamishment  of. — Assignment. — ^The  maker  of  a  negotiable  note 
can  not  be  subjected  to  garnishment  proceedings  in  an  action  against 
the  debtor  without  proof  that  such  debtor  is  the  legal  or  equitable 
owner  of  such  note.  Brown  v.  Fisher,  549. 

S.    Assignment. — Action  Pending. — Notice. — The  assignee  of  a  nego- 

*      tiable  note,  talcen  for  value,  in  due  course,  without  notice,  is  not 

prejudiced  by  reason  of  an  action  pending  against  a  former  owner 

of  such  note.  Brown  v.  Fisher,  549. 

BOABD  OF  OOKMISSIONEBS— 

See  Courts. 

BOABD  OF  BEVIEW— 

See  Taxation. 

BONDS— 

Gravel  road  contractor's,  not  liable  for   debts  of  subcontractor,  see 
^Contracts,  13;  MiUer  v.  State,  ew  rel.,  379. 


J. 


ven  for  repayment  of  money,  see  Building  and  Loan  Associa-  | 

TiONS,  2;  Guaranty  8av.,  etc.,  Assn,  v.  Simko,  412.  | 


BBIBFS— 

See  Appeal  and  Error. 

BT7ILDINO  AND  LOAN  ASSOCIATIONS— 

1.  Membership. — Acceptance  of  Conditions. — Where  persons  apply  for 
membership  in  a  building  and  loan  association,  and  accept  the  stoclc 
thereof  on  the  conditions  named  therein,  they  are  bound  by  such 
conditions.  Guaranty  8av.,  etc*,  Assn.  v.  8imko,  412. 


718  INDEX. 

BTJILDINa  AND  LOAN  A8S00IATI0VS--Continued. 

2.  Bonds. — Mortgages, — Fraudulent  Representations, — Where  persons 
borrowed  money  from  a  building  and  loan  association,  knowing  the 
provisions  of  the  by-laws  thereof,  and  they  were  not  deceived,  nor 
prevented  from  knowing  the  provisions  of  the  note  and  mortgage 
which  they  signed  in  securing  the  loan  from  such  association,  they 
will  oe  compelled  to  perform  the  terms  of  such  bond  and  mortgage. 

ChMranty  8av,,  etc.^  Assn,  v.  Simieo,  412. 

3.  Fraudulent  Representations  of  Agent. — Opinion, — Where  the  state- 
ments  made  by  the  agent  of  a  building  and  loan  association  to  a 
borrower  are  merely  the  expressions  of  opinion  as  to  the  length  of 
time  required  to  mature  the  stock  and  cancel  a  loan,  the  borrower 
will  be  held  to  the  terms  of  the  bond  and  mortgage  given  for  such 
loan.  Guaranty  8av.,  etc.,  Assn.  v.  8imko,  412. 

BX7BDEK  OF  FBOOF— 

See  TRI4L. 

As  to  instructions  on,  see  Trial,  14,  15. 

CANCELATION— 

Option  of,  in  contract,  see  Contracts,  23,  24;  8emon  Bache  d  Oo, 
V.  Coppes,  etCf  Co,<,  351. 

OATiRTTatS— 

See  Pleading. 

As  to  excessive  damages  for  injuries  by,  see  Damages,  4;  Cindnnafij 
etc.,  8t,  R.  Co,  V.  Leonard,  268. 

Passenger's  reasons  for  riding  on  running-board  of  street  car,  admissi- 
ble, see  Evidence,  12 ;  Indianapolis  8t.  R.  Co.  v.  Haverstick,  281. 

Railroads  are  not,  in  carrying  employes,  see  Master  and  Servant, 
17,  18 ;  Southern  Ind,  R,  Co.  v.  Messick,  676. 

1.  Passengers. — Railroads, — Negligence, — Prowimate  Cause. — Carrying 
Beyond  Station. — Where  a  conductor  negligently  carries  a  passenger 
beyond  his  destination  and  puts  him  ofit  on  a  dark,  rainy  night,  and 
negligently  directs  him  the  way  in  which  to  return,  in  the  course  of 
which  return  he  suffers  injuries,  the  negligence  in  carrying  such 
passenger  beyond  his  destination  is  the  proximate  cause  of  his 
injuries.  Indianapolis^  eto.^  R.  Co.  v.  Barnes,  485. 

2.  Passengers. — Carrying  Beyond  Destination. — Attempt  to  Return, — 
Contributory  Negligence. — Where  a  carrier  negligently  carries  a 
passenger  beyond  his  destination  and  puts  him  off  on  a  dark,  ra^j 
night,  in  a  solitary  place,  and  negligently  directs  him  to  return  ^y 
a  certain  way,  such  passenger  is  not  guilty  of  contributory  negligence 
in  attempting  so  to  return.      Indianapolis,  etc.,  R,  Co.  v.  Barnes,  485. 

3.  Passenger. — Railroads. — Negligence. — Res  Ipsa  loquitur. — ^Where 
a  passenger  is  injured  by  the  derailment  of  the  train,  without  such 
passenger's  fault,  the  presumption  is  that  such  derailment  was  due 
to  the  negligence  of  the  company,  but  this  rule  does  not  apply  in 
favor  of  persons  who  are  not  passengers. 

Southern  Ind.  R.  Co.  y.  Messick,  676. 
CASES— 
For  table  of  cases  see  p.  vii. 
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OHANGB  OF  YENTTS- 

As  to  rule  of  court  fixing  time  of  talcing,  see  Ck)l7BTS,  1;  Perdue  ▼. 
om,  99. 

CITIES— 

See  MurnciPAJL  Cobfobations. 
CLEBIO  All  BBBOBU 

Does  not  preclude  a  hearing  on  the  merits,  see  Appeal  and  Erbob,  31 ; 
Pichan  v.  Martin,  167. 

OOLLATEBAL  ATTACK— 

De  facto  corporations  not  the  subject  of,  see  Cobpobations,  1;  Clark 
V.  American,  etc..  Coal  Co,,  66. 

COKFLAINT— 

See  Pleadiito. 

COMFBOmSE  AND  SETTLEMENT— 

See  TBIAL,  18;  Indianapolis  i^t.  R,  Co,  v.  Haverstick,  281. 
Burden  of  proof  is  on  the  one  alleging,  see  Tbial,  1 ;  Indianapolis  8t, 
R.  Co.  V.  Haverstick,  281. 

0ONCLT7SIONS  OF  LAW— 

See  Tbial,  2,  3. 

How  error  is  assigned  on  appeal,  see  Appeal  and  Ebbob,  13;  Burck 
V.  Davis,  648. 

OONSIDEEATION— 

Of  contracts,  see  Ck)NTBACT8,  5-10. 

Of  covenant  to  build  fence,  see  Covenants,  3;  Chicago,  etc.,  R.  Co, 
V.  McEtoen,  251. 

OONSTIT  U  TiON AL  LAW— 

Jurisdiction  to  decide  questions  of,  in  Supreme  Court,  see  Jxtbisdig- 
tion;  Clark  v.  American,  etc.,  Coal  Co.,  65. 

CONTRACTS— 

See  Sales. 

See  Covenants,  1-6;  Chicago,  etc.,  R.  Co.  v.  McEtoen,  251. 

Indebitatus  assumpsit  lies  for  money  due  under,  see  Pleading,  40; 

Peden  v.  Scott,  370. 
Whether  action  on  account  for  money  due  under,  is  in  equity  or  at 

law,  see  Action,  1 ;  Hoosier  Construction  Co.  v.  National  Bank,  etc., 

270. 
Agreement  to  serve  as  receiver  without  pay,   is  not  against  public 

polic^y,  see  Recetvebs,  2;  Polk  v.  Johnson,  478. 
By  state  board  for  schoolbooks,  see  Statutes,  14-20;  Silver,  Burdett 

d  Co.  V.  Indiana  State  Board,  etc.,  438. 
Complaint  on,  must  allege  consideration,  see  Pleading,  6;  Taylor  v. 

Leeson,  620. 
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Complaint  on,  must  allege  a  performance  by  plaintiff,  see  Pleadiivo, 
7 ;  8ilver,  Burdett  d  Co.  y.  Indiana  State  Board,  ete^  438. 

Written,  may  be  explained  by  parol,  see  Eyideitge,  23 ;  Semon  Back^ 

d  Co,  y.  Copped,  etc.,  Co.,  351. 
Action  to  enforce  lien  for  repair  of  partition  fence,  not  on  contract, 

see  Fences;  Burok  v.  Davit,  648. 
Judgment  can  not  be  rendered  on,  where  findings  fail  to  state  terms  of, 

see  Trial,  54;  Union  Invettment  Co.  y.  McKinney,  584. 
Instmction  that  indebitatus  assumpsit  lies  to  recoyer  money  due  under, 

correct,  see  TUal,  19 ;  Peden  v.  Scott,  370. 
Where  rules  do  not  forbid,  member  of  mutual  life  company  may  con- 
tract as  to  benefit  certificate,  see   Insubance,   16,   17;   Carter  y. 

Carter,  73. 
Assumption  of  the  ordinary  risks  is  part  of  the  contract  of  seryice,  see 

Master  and  SERyANT,  2;  Jennings  y.  Ingle,  153. 

1.  Action  on. — Legal  or  Equitable. — ^An  action  for  the  balance  due 
under  a  violated  contract,  the  remedy  at  law  being  adequate,  is  not 
cognizable  in  a  court  of  equity. 

Hoosier  Construction  Co.  y.  National  Bank,  etc,  270. 

2.  AssignaUKty. — Receiver's  Sale. — ^Where  a  contract  is  not  assign- 
able, a  purchaser  of  such  contract  rights  at  a  receiver's  sale  gets 
nothing.  Sargent  Glass  Co.  y.  Uattheuis  Land  Co.,  45. 

3.  Assignability. — Where  a  contract  is  by  its  terms  silent  as  to  its 
being  assignable,  and  it  imposes  upon  each  party  a  continuing  obli- 
gation in  favor  of  the  other,  and  the  character  of  the  assignor  and 
his  ability  to  be  of  assistance  to  the  other  party  was  an  inducement 
in  the  execution  of  the  contract,  such  contract  is  not  assignable. 

Sargent  Glass  Co.  v.  Matthevos  Land  Co.,  45. 

4.  Assignability. — Special  Finding. — Where  a  glass  company  agreed 
in  writing  to  erect  a  factory  of  a  certain  capacity  and  operate  it  for 
an  indefinite  time  in  consideration  that  the^land  company  would  do- 
nate to  it  certain  lots  and  furnish  it  natural  gas  free  so  long  as 
obtainable,  and  construct  a  railroad  switch  to  its  factory,  and  when 
the  factory  was  completed  the  parties  entered  into  a  supplemental 
contract  in  writing  providing  therein  that  the  first  contract  should 
not  be  changed  thereby,  and  also  providing  that  such  "contracts  are 
not  transferable,"  and  there  was  oral  evidence  to  show  that  the  first 
contract  was  preliminary  and  that  it  was  orally  agreed  that  it  should 
not  be  assignable,  a  finding  that  such  contracts  were  not  assignable 
will  not  be  disturbed. 

Sargent  Glass  Co.  y.  MaUkews  Land  Co.^  45. 

6.  Consideration. — Discharge. — ^Where  an  intended  contracted  to 
marry  her  fiance  in  consideration  of  his  conye2rance  to  her  of  95 
acres  of  land,  including  therein  a  tract  considered  as  containing  12 
acres,  she  can  not  claim  the  whole  of  such  tract,  which  really  con- 
tained 39  acres,  as  against  the  creditors  of  a  decedent's  estate  where 
the  administrator  and  her  remote  grantor  had  by  mutual  mistake 
included  such  39  acres  in  a  deed  intended  to  cover  but  12  acres. 

Pierce  v.  VaneeU,  525u 

6w  Marriage. — Consideration. — ^A  promise  by  an  intended  to  marry  her 
fiance  constitutes  a  valuable  consideration  for  the  conveyance  of  real 
estate  by  him  to  her.  Pierce  v.  Vansett,  525. 
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7.  To  Bequeath, — CansideruHon» — Where  decedent  agreed  that  if 
plaintiff  would  execute  her  notes  for  $1,800  and  a  mortgage  to  secure 
same  to  him  he  would  convey  60  acres  of  land  to  her  and  bequeath  to 
her  1600  and  interest  thereon  from  date  of  conveyance  until  his 
death,  the  consideration  upon  decedent's  part  was  the  conveyance  and 
the  promise  to  bequeath,  and  on  plaintiffs  part  was  the  execution  of 
su^h  notes  and  mortgage.  Oemmer  v.  Hunter,  901. 

S.  To  Bequeath, — Breach, — A  promise,  made  upon  a  valuable  consid- 
eration, to  bequeath  property  to  another,  is  valid,  and -an  action  will 
lie  for  a  breach  thereof.  Oefnmer  v.  Hunter,  501. 

9.  Written, — Variation$  ly  Parol, — Consideration  of  Deed. — Though 
written  contracts  can  not  be  enlarged  or  altered  by  prior  or  contem- 
poraneous agreements,  still,  the  consideration  mentioned  in  a  deed 
or  mortgage  is  always  open  to  modification  or  contradiction  by  parol 
testimony.  Qemmer  v.  Hunter,  501. 

10.  ConMeration, — Waiver  of  Ohjections, — ^Where  an  insolvent  and 
his  creditors  withhold  their  objections  to,  and  recommend  the  ap- 
pointment of,  a  person  as  receiver  of  the  property  of  such  insolvent 
on  his  agreement  to  make  no  charge  for  his  services,  such  waiver 
of  the  objections  is  a  sufficient  consideration  for  such  agreement. 

Polk  V.  Johnson,  47S. 

11.  Lease, — Oas-Wdl, — A  contract  whereby  the  landowner  surrenders 
possession  of  lands  *'for  the  purpose  of  a  gas-well  so  long  as  it  is 
used  for  the  same"  constitutes  a  lease,  and  gives  the  lessees  the 
right  to  take  gas  therefrom  only  so  long  as  used  for  that  purpose. 

8henk  v.  at<^l,  403. 

12.  Partition  Fences, — Repairs, — Statute  of  Frauds, — ^A  contract  by 
the  owners  that  each  shall  keep  in  repair  a  certain  part  of  their 
partition  fence  is  not  within  the  statute  of  frauds. 

Burck  V.  Davis,  648. 

13.  Public  Work.—'Cfravel  Roads, — Contradof^s  Bond, — LiahUitp.-^ 
No  action  can  be  maintained  on  a  bond  given  by  a  contractor  for  the 
construction  of  a  gravel  road,  which  provided  that  such  contractor 
should  pay  for  all  labor,  material  and  board  of  laborers,  where  such 
contractor  sublet  such  contract  and  the  debts  sued  for  were  con- 
tracted by  such  subcontractor.  MUkr  v.  State,  em  rel,  379. 

14.  Violation, — ImmoraUtp, — ^Where  a  person  has  agreed  with  an  in- 
solvent and  his  creditors  to  act  as  receiver  of  such  insolvent's  prop- 
erty, without  compensation,  it  would  be  a  violation  of  good  morals  to 
permit  such  receiver  to  make  a  charge  for  such  services. 

Polk  V.  Johnson,  478. 

15.  Sales, — Construction  hy  the  Parties, — Where  plaintiff,  a  broker, 
engaged  to  sell  defendant's  goods  on  commission,  defendant  controlling 
the  price  and  receiving  the  full  selling  price,  less  commission,  and 
goods  were  delivered  under  such  agreement,  such  transaction  did 
not  constitute  a  sale  to  such  broker,  and  a  subsequent  correspond- 
ence which  contained  some  evidence  that  such  transaction  was  con- 
sidered a  sale  by  the  parties  did  not  change  the  character  of  the 
transaction.  Sequatchie  Handle  Works  v.  Jennings,  507. 

10.  ConsirucHon, — Intention, — The  intent  as  gathered  from  the  lan- 
guage employed  in  a  contract  will  be  enforced  where  there  is  no 
averment  of  a  mistake  therein.  Shenk  v.  Stahl,  493. 

Vol.  35—46 
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17.  Construction, — Intention, — Ccrtoiiitif.— Caurta  construe  contracts 
so  as  to  sustain  rather  than  defeat  them,  and  if  they  are  sufficiently 
certain  for  the  courts  reasonably  to  ascertain  their  meaning,  they 
will  be  enforced.  Semon  Bache  d  Co,  v.  Copper,  etc.,  Co.,  351. 

18.  Obligation, — ^A  contract  for  a  certain  amount  of  glass,  giying 
plaintiff  the  privilege  of  indicating  the  sizes  and  of  canceling  in  the 
"event  of  emergency"  is  binding  on  both  parties,  the  one  to  furnish 
the  glass  and  the  other  to  take  it. 

Semon  Bache  d  Co,  y.  Coppes,  etc,  Co,,  351. 

19.  Mutuality. — Enforcement. — ^A  contract  lacking  in  mutuality  can 
not  be  enforced.  Semon  Bache  d  Co,  v.  Coppes,  etc.,  Co.,  351. 

20.  For  Goods  for  PlaintilTs  "Requirements.** — A  contract  for  goods 
as  the  plaintiff's  "requirements"  may  demand  them  is  obligatory  on 
plaintiff,  and  he  can  not,  wthout  liability,  buy  such  goods  from  any 
one  else.  Semon  Bache  d  Co,  v.  Coppes,  etc.,  Co.,  351. 

21.  To  Furnish  Goods  as  Ordered. — ^An  offer  by  defendant  to  furnish 
goods  as  plaintiff  ordered  them  was  binding  on  defendant  to  the  ex- 
tent of  the  orders  made  before  defendant's  withdrawal  of  such  offer. 

Semon  Bache  d  Co,  y.  Coppes,  etc.,  Co.,  351. 

22.  Sole  of  Goods. — Breach. — Damages. — ^A  recovery  for  the  differ- 
ence in  the  amount  of  the  contract  price  of  certain  goods  and  the 
price  plaintiff  was  compelled  to  pay  for  such  goods,  because  of  de- 
fendant's breach  of  contract,  is  not  excessive. 

Semon  Bache  d  Co.  v.  Coppes,  etc.,  Co.,  351. 

23.  Option  of  Cancelation, — **Emergency." — Where  a  contract  gives 
plaintiff  the  privilege  of  canceling  it  in  "the  event  of  an  emergency," 
and  such  "emergency"  is  not  defined  by  such  contract,  it  must  con- 
sist of  some  such  unforeseen  event  or  combination  of  circumstances, 
considering  the  character  of  the  business,  as  would  furnish  a  sub- 
stantial reason  for  its  cancelation,  the  mere  wish  or  desire  of  plain- 
tiff not  being  sufficient.    Semon  Bache  d  Co.  v.  Coppes,  etc.,  Co.,  351. 

24.  Cancelation. — Option. — Where  a  contract  gives  defendant  a  right 
of  cancelation  on  condition  that  the  articles  contracted  for  decline  in 
price  and  he  shall  decline  to  meet  such  price,  such  contract  is  bind- 
ing, and  such  option  is  unavailing  where  the  price  of  such  articles 
advance.  Semon  Bache  d  Co.  v.  Coppes,  etc,  Co.,  351. 

25.  Written. — Merger  of  Oral. — Where  it  appears  that  the  decedent 
conveyed  GO  acres  of  land  to  plaintiff  upon  the  stipulated  considera- 
tion of  plaintiff's  execution  to  him  of  notes  aggregating  $1,800  and 
a  mortgage  to  secure  same,  and  that  such  decedent,  as  a  part  of 
such  negotiations  and  as  a  part  of  the  consideration  for  such  notes 
and  mortgage,  orally  agreed  to  bequeath  to  plaintiff  $600,  together 
with  interest  thereon  from  the  date  of  such  conveyance,  such  oral 
agreement  was  merged  into  the  written  contract,  and  an  action  for 
the  breach  thereof,  as  an  independent  or  collateral  agreement,  do» 
not  lie.  Carr  v.  Hays  (1887),  110  Ind.  408,  followed;  Welz  v.  Rho- 
dius  (1882),  87  Ind.  1,  distinguished.  Gemmer  v.  Hunter,  501. 

26.  Rescission,  —  Drunkenness.  —  A  contract  can  be  rescinded  for 
drunkenness  only  when  plaintiff  is  shown  to  have  been  so  drunk  as 
to  be  deprived  of  his  understanding,  similar  to  cases  of  insanity  or 
idiocy,  and  a  finding  that  he  was  "too  much  intoxicated  fully  to  real- 
ize what  he  was  doing"  is  not  sufficient  to  avoid  such  contract 

Nance  v.  Kemper,  605. 

27.  Rescission, — Fraud. — Drunkenness. — Rescission  of  a  contract  for 
fraud  and  drunkenness  will  not  be  decreed  where  no  fraud  was  prac- 
ticed, unless  such  drunkenness  was  such  as  to  render  plaintiff  in- 
competent to  contract.  Nance  v.  Kemper,  60& 
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28.  Revision  of  Schoollooks, — Siatuiorv  Requirements, — Nonperform- 
ance, — No  contract  is  consummated  for  the  reyision  of  schoolbooks 
where  the  state  board  of  school  book  commissioners  did  not  select 
a  competent  author  to  make  such  revision,  and  did  not  agree  with  the 
contractor  upon  the  cost  of  such  revision,  and  did  not  contract  with 
any  author  to  furnish  the  manuscript  for  such  revision  to  its  "ac- 
ceptance and  satisfaction,"  and  where  such  contractor  did  not  enter 
into  a  contract  to  funiffsh  such  revised  books  and  give  bond  for  the 
faithful  performance  of  such  contract. 

Silver,  Burdeti  d  Co,  y.  Indiana  State  Board,  etc.,  436. 

00NTBIBT7T0BT  NEGLIGENCE— 

See  Negligence  ;  Trial. 

Is  a  defense  to  an  action  for  violation  of  factory  act,  see  Mastbb  and 
Sebvant,  11 ;  Baltimore,  etc.,  R,  Co.  v.  Cavanaugh,  82. 

Where  different  inferences  can  be  drawn,  question  of,  is  for  jury,  see 
Street  Railroads,  7 ;  IndictfiapoUs  St,  R.  Co,  v.  Seerley,  4ffT. 

Verdict  that  plaintiff  was  not  guilty  of,  can  not  be  disturbed  on  appeal 
where  evidence  is  conflicting,  see  Appeal  and  Error,  66;  Indian- 
apolis St.  R,  Co.  V.  Schmidt,  202.  • 

COM  VEKSION— 

Sufficiency  of  complaint  for,  see  Pleading,  21 ;  Crystal  Ice,  etc.,  Co, 
V.  Marion  Gas  Co.,  295. 

0OBPOBATION&- 

See  Building  and  Loan  Associations;  Insurance;  Master  ani> 
Servant  ;  Negligence  ;  Railroads  ;  Street  Railroad«. 

Individuals  dealing  with,  estopped  to  deny  corporate  existence  of,  see^ 
EsTOPPHi,  5;  Clark  v.  American,  etc.,  Coal  Co.,  65. 

1.  De  Facto. — Collateral  Attack. — A  de  facto  corporation  can  not  be- 
made  the  subject  of  a  collateral  attack. 

Clark  V.  American,  etc..  Coal  Co.,  65.. 

2.  De  Faeto. — Essentials. — It  is  necessary  for  "the  existence  of  a  de- 
facto  corporation  that  there  be  (1)  a  valid  law  or  charter  under 
which  a  corporation  with  the  powers  claimed  might  be  formed ;  (2) 
a  bona  fide  attempt  to  incorporate  under  such  law  or  charter;  (3) 
a  colorable  or  apparent  compliance  with  the  prescribed  conditions 
precedent  to  corporate  existence;  (4)  the  exercise  of  corporate^ 
powers.  Clark  v.  American,  etc..  Coal  Co.,  65.. 

3.  De  Jure.—mDe  Facto. — There  can  not  be  a  corporation  de  factor 
where  there  can  not  be  one  de  jure. 

Clark  V.  American,  etc..  Coal  Co.,  65.. 

4.  De  Facto. — Unconstitutional  Late. — There  can  not  be  a  corporation* 
de  facto  under  an  unconstitutional  law. 

Clark  V.  American,  etc..  Coal  Co.,  65. 

5.  Termination  of  Eanstence. — In  the  absence  of  statute  a  corporation, 
ceases  to  exist  at  the  expiration  of  its  charter. 

Clark  V.  American,  etc.,  Coal  Co.,  65. 

6.  Incorporation. — Statutes, — ^That  statutes  existed  under  which  a 
corporation  might  have  incoporated  for  the  same  purposes  can  not 
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avail  where  it  is  shown  that  the  corporatioa  in  ^estim  nerer  at- 
tempted to  comply  with  such  statutes. 

Clark  v.  Ameneati,  etc^  Coal  Co^  65l 
7.    Purposes. — Statutes, — ^The  right  of  a  corporation  to  exist  for  anj 
certain  purpose  must  have  statutory  sui»port. 

Clark  V.  Ameriommf  etc^  Co&i  Co^  G5. 
S.    Insoli>€ney. — Directors. — Resignation    to    Reeehe    Pteferemee, — ^A 
director  who  resigns  in  order  to  be  preferred  in  a  deed  of  aswignaent 
in  insolvency,  will  nevertheless  be  counted  as  a  director. 

City  Nat.  Bank  v.  Goshen  Woolen  MUU  Col,  502. 
*9.    Insolvency, — Assignment, — Preferences. — A  corporation  may  make 
an  assignment  in  insolvency  the  same  as  a  natural  perwm  aacl  nay 
prefer  its  bona  fide  creditors.. 

City  Nat.  Bank  v.  Goshen  Woolen  MiUs  Co^  562. 

10.  Insolvency, — "Trust-Fund**  Theory. — An  insolvent  corporatfoB 
has  the  same  right  in  respect  to  its  property  that  an  insolveot  per- 
son has,  and  its  assets  do  not  constitute  a  "trust  fund**  for  the  pay- 
ment of  debts.  City  Nat.  Bank  v.  Goshen  Woolen  MiUs  Co^  562. 

11.  Directors. — Trust, — ^The  directors  of  a  corporation  occupy  a  posi- 
tion of  trust  for  the  stockholders,  while  solvent,  and  for  the  cred- 
itors, pro  tyita  or  preferentially,  when  insolvent. 

•  City  Nat.  Bank  v.  Goshen  Woolen  MiUs  Co^  662. 

12.  Insolvency. — Directors. — Personal  Advantage. — ^Directors  haire  no 
right  to  deal  with  the  assets  of  an  insolvent  corporation  to  their 
undue  personal  advantage,  and  such  transactions  may  be  set  aside. 

City  Nat.  Bank  v.  Goshen  Woolen  MiUs  Co.,  562. 

13.  Insolvency. — Assets. — Fraudulent  Use  of  hy  Directors. — Wh^  May 
Complain. — The  creditors  have  the  right  to  have  the  assets  of  an 
insolvent  corporation  applied  to  the  payment  of  the  debts  thereof, 
and  may  impeach  the  fraudulent  acts  of  the  directors  in  respect  to 
such  assets.  City  Nat,  Bank  v.  Goshen  Woolen  Mitts  Co^  562. 

14.  Insolvency. — Directors.  —  Creditors. — Preference. — TTie  directors, 
who  are  also  creditors,  of  an  insolvent  private  corporation  have  no 
right  to  prefer  themselves  in  a  deed  of  assignment  of  such  corpora- 
tion after  insolvency,  when  their  votes  are  necessary  to  make  such 
preference.  City  Nat.  Bank  v.  Goshen  Woolen  MHOs  Co.,  562. 

COSTS— 

Discretion^  of  Court. — ^The  taxation  of  costs  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  except  in  case  of  abuse,  such  court's 
taxation  will  not  be  disturbed.  Sisson  v.  Carithers,  161. 

COTTBTS— 

I>uty  of,  in  negligence  cases,  see  Trial,  43-45. 

Board  of  review  to  equalize  taxation,  not  a,  sea  Tai^tiok,  6;  Pett 
V.  West,  20. 

Seal  of,  should  be  affixed  to  transcript  on  appeal,  see  Afpbal  and 

Erbob,  56 ;  Haralovitch  v.  State,  ew  ret.,  657. 
Jurisdiction  to  decide  constitutional  question  in  Supreme,  see  JUBIS- 

DicnoK;  Clark  v.  American,  etc..  Coal  Co.,  66. 
An  appeal  during  the  term  from  commissioners',  stands  for  trial  in 

ten  days  if  circuit  court  is  in  session,  see  Apfeai.  axtd  Ebbob,  32; 

Perdue  v.  GUI,  09. 
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1.  Rules, — Change  of  Venue. — Time  of  Making  AppUoaiian, — ^A  rule 
of  the  trial  court  that  applications  for  chance  of  venue  from,  the 
judge  or  the  county  can  not  be  made  later  than  the  third  day  after 
the  return  of  the  summons,  unless  for  cause  coming  to  the  knowl- 
edge of  applicant  afterward  which  must  be  disclosed  in  the  applica- 
tion, is  not  unreasonable  nor  contrary  to  law.  Perdue  v.  GiU,  99. 

2.  Ruies, — Conetruciion. — ^The  construction  placed  upon  a  rule  of  the  ^ 
trial  court  by  the  judge  of  such  court  will  be  followed  by  the  court 
on  appeal/  unless  it  appears  there  has  been  a  gross  and  injurious 
perversion  of  such  rule.  Perdue  ▼•  QUI,  99. 

8.  Duties  of,  in  Cases  of  "Negligence, — Since  the  facts  of  all  negli- 
gence cases  are  to  some  extent  different,  the  courts  can  only  an- 
nounce general  rules  to  govern  cases  of  similar  character,  and  una- 
nimity of  result  is  not,  therefore,  attainable. 

Indianapolis  8t.  R.  Co,  v.  O'DonneU,  312. 

Damages  for  breach  of,  see  Daicaqes,  3;  Chicago,  etc,  R,  Co,  V. 
McEtoen,  261. 

Of  quiet  enjoyment,  what  amounts  to,  see  Landlord  aitd  Tbitant,  3 ; 
Shenk  y.  Stahl,  493. 

Twenty-year  statute  of  limitations  applies  to  breaches  of,  see  Limita- 
tion OF  Actions;  Chicago,  etc.,  R.  Co,  ▼.  McEwen,  251. 

1.  Running  With  the  Land, — Fences, — Railroads, — ^A  covenant  by  a 
railroad  company  to  build  fences,  cattle-guards  and  crossings,  in  con- 
sideration of  the  grant  of  a  right  of  way,  runs  with  the  land  and  is 
enforceable  against  such  company's  grantee. 

Chicago,  etc.,  R.  Co,  v.  McEwen,  251. 

2.  Running  With  Land. — Who  Bound, — ^All  persons  claiming  title 
through  or  under  a  deed  imposing  a  burden  upon  the  land  are  bound 
thereby.  Chicago,  etc,  R,  Co,  v.  McEwen,  251. 

8.  Consideration, — ^The  grant  of  a  right  of  way  in  consideration  of 
the  building  and  maintenance  of  fences,  cattle-guards  and  crossings 
is  supported  by  a  valuable  consideration. 

Chicago,  etc,  R,  Co,  ▼.  McEwen,  251. 

4.  To  Do  One's  Duty, — Consideration, — A  covenant  by  a  railroad 
company  to  fence  and  ditch  its  right  of  way,  and  maintain  fences, 
cattle-guards,  farm  crossings  and  an  underground  passage-way,  in 
consideration  of  the  grant  of  such  right  of  way,  is  supported  by  a 
consideration,  though  some  of  the  acts  required  in  such  covenant  are 
imposed  upon  such  company  by  law. 

Chicago,  etc,  R.  Co,  v.  McEwen,  251. 

5.  Running  With  the  Land, — Breach. — Measure  of  Damages. — The 
measure  of  damages,  where  not  otherwise  provided,  for  the  breach 
of  a  covenant  running  with  the  land  is  the  amount  of  loss  in  the 
rental  value  of  such  land.  Chicago,  etc.,  R,  Co,  v.  McEwen,  251. 

6.  Breach, — Liquidated  Damages, — Penalty, — Where  the  parties  pro- 
vide in  a  covenant  that  for  a  breach  thereof  the  covenantor  shall  pay 
the  covenantee  $1,000  as  damages,  and  such  sum  does  not  appear 
disproportionate  to  the  loss  which  might  be  occasioned  by  a  breach 
thereof,  such  amount  will  be  considered  as  liquidated  damages  and 
not  a  penalty.  Chicago,  etc,  R,  Co,  v.  McEwen,  251. 
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DAMAGES— 

See  Sales. 

For  breach  of  coyenant  to  build  fences,  see  Ck)VENANTS,  5;  Chicaffo, 

etc.,  R.  Co.  y.  McEwen,  251. 
Where  right  amount  is  given  by  a  wrong  measure,  error  is  harmless, 

see  Appeal  aixd  Error,  50;  Chicago,  etc.,  R.  Co,  v.  McEwen,  251. 
Measure  of,  where  tenant  holds  over,  see  LAin>LORD  Ain>  Tenant,  1; 

MUUngton  v.  O'DeU,  225. 
Instruction  explaining  elements  of,  not  bad,  see  Trial,  16;  Baltimore, 

etc.,  R.  Co,  ▼.  Cavanaugh,  32. 
What   are   liquidated,   see  Covenants,  6;    Chicago,   etc.,   R.   Co.  v. 

McEwen,  251. 
As  to  evidence  of,  in  condemnation,  see  Evidence,  3,  6,  7 ;  Indianapolis, 

etc..  Traction  Co.  v.  Shepherd,  601 ;  Pichon  v.  Martin,  167. 
In  highway  condemnation  proceedings,   see  Highways,  5-7;   Pichon 

V.  Martin,  167. 
Whether  plaintiff  in  action  for,  has  paid  doctors'  bills,  immaterial, 

see  Evidence,  13 ;  Indianapolis  St.  R.  Co.  v.  Haverstick,  281. 

1.  Elements  of. — Personal  Injuries.*— Fat  personal  injuries  on  account 
of  defendant's  negligence,  the  jury  may  consider  the  plaintiff's  loss 
of  time,  his  pain,  mental  anguish,  permanent  disability,  and  his 
peril  in  estimating  his  damages. 

Cincinnati,  etc.,  St.  R.  Co.  v.  Leonard,  268. 

2.  Member  of  Family. — Where  two  brothers,  a  sister  and  nephew 
lived  together  as  members  of  one  family,  though  such  sister  received 
no  money  for  her  services,  still,  for  her  death,  through  defendant's 
negligence,  defendant  is  legally  liable  to  such  heirs,  since  it  is  not 
necessary  in  such  case  that  decedent  should  be  under  a  legal  obliga- 
tion to  render  such  services.         Smith  v.  Michigan  Cent.  R.  Co.,  188. 

3.  Liquidated. — Covenants. — Demand  for  Performance. — Interest. — 
Where  a  covenantee  makes  a  demand  for  the  performance  of  a  cove- 
nant, and  such  covenant  prescribes  a  certain  sum  as  liquidated  dam- 
ages in  case  of  breach,  the  covenantee,  in  case  of  nonperformance, 
is  entitled  to  interest  on  such  damages  from  the  date  of  such  demand. 

Chicago,  etc.,  R,  Co.  v.  McEwen,  251. 

4.  Ewcessive. — Street  Railroads. — Carriers. — Passengers. — Where  a 
passenger  on  a  street  railroad  is  bruised  up  generally  in  a  collision 
and  his  arm  injured  so  that  it  has  remained  crooked  and  his  chest 
injured  so  that  when  he  works  or  lies  on  his  side  it  constantly  pains 
him,  a  verdict  for  $200  is  not  excessive. 

Cincinnati,  etc.,  St.  R.  Co,  v.  Leonard,  268w 

DBCEBENTS'  ESTATES— 

See  Wills. 

Not  estopped  by  mutual  mistake  of  administrator  and  grantee  in  sales 
of  land  belonging  to,  see  Estoppel,  6 ;  Pierce  v.  VanseU,  525. 

DEEDS— 

Administrator's,  giving  page  of  court  orders  is  notice  of  the  contents 
of  such  orders,  see  Notice,  3 ;  Pierce  v.  VanseU,  525. 

Consideration  stated  in,  may  be  contradicted,  see  Contbacts,  9;  Oem- 
mer  v.  Hunter,  501. 
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DEEDS— Continued. 

Purchaser  miLst  take  notice  of  recitals  in,  see  Notice,  2;  Pierce  v. 

VanseU,  525. 
As  to  tax  deeds,  see  Taxation,  8,  9,  12. 
See  Refobmation  of  Instruments,  1,  2 ;  Pierce  v.  VandeU,  525. 

1.  Description. — Tawation, — A  defective  description  in  a  tax  deed  is 
fatal.  Oreen  v.  McQrew,  104. 

2.  Tawesr-^Ceriifucate  of  Sale, — Records, — Description, — Where  the 
description  of  land  in  the  tax  records  and  the  certificate  of  sale  is 
inadequate,  a  tax  deed,  executed  pursuant  to  such  certificate,  though 
it  contains  a  complete  description,  is  void.         Oreen  v.  McOrew,  104. 

3.  Description. — Quantity. — In  a  deed  of  real  estate  the  rule  is  that 
the  monuments  first  control,  then  the  courses  and  distances,  and 
lastly  the  quantity.  Pierce  v.  Vansell,  525. 

4.  Description  Containing  Too  Much. — Equitahle  Title. — The  vendee 
of  real  estate  holds  the  legal  title  to  lands  included  by  mutual  mis- 
take in  his  deed,  subject  to  the  equitable  right  of  the  grantor  to  a 
reconveyance  thereof,  or  of  a  reformation  of  the  deed. 

Pierce  v.  Vansell,  525. 

5.  Joint  Tenants. — A  deed  to  a  person  and  his  children  carries  an 
estate  in  joint  tenancy,  but  where  no  children  exist  the  word  "chil- 
dren" is  construed  as  a  word  of  limitation,  the  equivalent  of  "issue" 
or  "heirs  of  the  body"  and  creates  an  estate  tail. 

Lamb  v.  Medsker,  662. 

6.  O ranting  Clause. — Eahendum. — Conflict. — ^Where  a  deed  grants  to 
I.  M.  and  "to  the  legitimate  heirs  of  said  I.  M.,"  the  habendum  will 
not  be  allows  to  cut  down  such  estate  to  a  life  estate,  the  granting 
clause  controlling  the  habendum  in  case  of  conflict. 

Lamb  V.  Medsker,  662. 

7.  Life  Estate. — "Heirs.** — Prior  to  1852  a  conveyance  to  a  person, 
omitting  the  word  "heirs,"  created  a  life  estate  only. 

Lamb  v.  Medsker,  662. 

8.  Use  of  "Heir*."— Irtmt/afioti*.— The  word  "heirs"  in  a  deed  will 
be  construed  as  a  word  of  limitation  unless  it  clearly  and  positively 
appears  that  it  was  used  to  mean  "children."     Lamb  v.  Medsker,  662. 

9.  **LatDful  Issue." — Use  of. — Where  a  deed  is  made  to  I.  M.  "and 
to  the  legitimate  heirs  of"  I.  M.,  "and  in  case  of  no  such  lawful 
issue"  then  over  "to  the  heirs  of  I.  M.,  Sr.,"  the  words  "lawful  issue" 
refer  to  the  death  of  I.  M.  without  heirs  and  are  interchangeable 
with  "legitimate  heirs"  used  previously,  and  are  words  of  limitation 
and  not  of  purchase.  Lamb  v.  Medsker,  662. 

10.  Fee  Tail. — Statute. — At  the  common  law  the  word  "heirs"  was 
necessary  to  create  a  fee-simple  title,  and  the  words  "heirs  of  his 
body,"  or  equivalent  words,  to  create  an  estate  tail,  the  estate  tail 
being  made  a  fee  simple  by  the  statute  of  1826  (Acts  1826,  p.  50, 
§5.)  Lamb  v.  Medsker,  662. 

11.  Fee  Tail—Words  Used.— A  deed  "to  I.  M.  and  to  his  wife,  J.  M., 
and  to  the  survivor  of  them  and  to  the  legitimate  heirs  of  I.  M., 
if  he  should  have  any,  either  with  his  present  or  with  a  future  wife 
lawfully  married,"  and  in  case  of  a  failure  of  issue,  then  over  "to  the 
only  use,  benefit  and  behoof  of  said  I.  M.  and  his  wife,  during  their' 
natural  lives,  or  the  survivor  of  them,  and  to  said  I.  M.'s  legitimate 
heirs,  and  for  want  of  such,"  then  over,  creates  at  the  common  law 
an  estate  tail,  and  by  the  statute  a  fee  simple. 

Lamb  v.  Medsker,  082. 


728  INDEX. 

DEXANB— 

Interest  on  liquidated  damages  for  breach  of  covenant  begins  to  nin 
from  date  of,  see  Damages,  3 ;  Chicago,  ete^  R.  Co.  ▼.  MeBwem,  261. 


See  Pleading. 
DKPABTtJBB-— 

See   PLEADI17G. 

DX80ENT  AND  DISTBIBTTTIOH— 

Tenancy  hy  the  Entireties, — H unhand  and  Wife. — Lands  held  by  the 
husband  and  wife  as  tenants  by  the  entirety  descend  to  the  suryivor, 
and  neither  can  alone  alien  or  encumber  such  lands. 

Chaplin  ▼.  Leapley,  511. 

BISHXSSAIi  AKD  HOHSTTIT—     ' 

Of  appeal,  requisites,  see  Appeal  and  Ebbob,  33;  Whinrey  ▼.  Starr, 
023. 

Voluntary, — Time  of. — ^The  plaintiff  may  dismiss  his  action  at  any  time 
before  the  jury  retires  or  the  judge  announces  his  decision  or  special 
finding  of  facts.  HaUteady.  Siyler,  419. 

DIVOBGB^ 

Judgment  in,  not  rea  judicata  in  action  for  support,  see  Judgment,  1 ; 
Smith  V.  Smith,  GIO. 

DBXrNXABBS— 

As  to  capacity  to  contract,  see  Contbacts,  26,  27 ;  Nance  v.  Kemper, 
605. 

fiLEOnOH— 

In  insurance,  see  Pleading,  33 ;  Farmers  Mut.  Fire  Ins.  Co,  t.  /odb- 
mait,  1. 

SUDTENT  DOKAIN— 

See  Highways. 

See  Evidence,  3,  6,  7;  Indianapolis,  etc..  Traction  Co.  v.  Shepherd, 
601 ;  Pichon  v.  Martin,  167. 

Landowner  has  right  to  open  and  close  in  cases  of,  see  Tbial,  4;  In- 
dianapolis, etc.,  Traction  Co,  v.  ShcpJicrd,  601. 

Railroad  company  not  estopped  to  appeal  from  award  by  payment,  see 
Railboads,  1 ;  Cleveland,  etc,  R,  Co,  v.  Hayes,  539. 

BUFLOYEBS'  UABIUTY  ACT— 

See  Masteb  and  Sebvant. 

ENTBIES— 

As  to  nunc  pro  tunc,  see  Appeal  and  Ebbob,  37 ;  Crystal  lee,  eie,,  Co. 
▼.  Marion  Gas  Co,,  295. 
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See  Refobmation  of  Instruments.' 

Whether  action  Ui  in,  or  at  law,  see  Pieadino,  10;  Action,  1,  2; 

HooHer  Canatruotion  Co,  v.  National  Bank,  etc,  270. 
Election  in  wills,  is  a  doctrine  of,  see  Wnxs,  8;  Chaplin  V.  Leapley^ 

511. 
Can  not  relieve  failure  to  give  immediate  notice,  see  Insurance,  8; 

London,  etc..  Accident' Co,  t.  £f«ioy,  340. 

Action.—^Demurrer, — Trial. — When  Caw  Must  Be  Heard  Upon  the 
Merita. — Where  the  equities  of  plaintifiTs  case  are  very  strong  the 
court  will  determine  the  rights  of  the  parties  only  upon  a  full  hear- 
ing upon  the  merits,  and  not  upon  demurrer. 

Pierce  v.  VanaeU,  526. 

XSTATBS— 

See  Deeds  ;  Wnxs ;  Estoppel,  6. 

Devise  of  lands  by  one  of  the  tenants  by  the  entirety,  see  Wnxs,  7; 
Chaplin  v.  Leapleyt  511. 

XSTOFPEIr— 

See  Insurance,  21,  26. 

L  Elemente. — To  constitute  an  estoppel  by  conduct,  there  must  be: 
(1)  A  representation  or  concealment  of  material  facts,  (2)  the  rep* 
reeentation  must  have  been  made  with  knowledge  of  the  facts,  (3) 
the  party  to  whom  made  must  have  been  ignorant  of  the  truth,  (4) 
it  must  have  been  made  with  the  intention  that  the  other  party 
should  act  upon  it,  and  (5)  he  must  have  been  induced  thereby 
to  act.  Pierce  v.  VanseU,  525. 

2.  Evidence. — An  estoppel  to  be  available  must  be  established  by  evi- 
dence.  Heck  v.  Greenwood  TeiL  Co.,  244. 

8.  8tatvtory  Board. — Preacribed  Powera  and  Dutiea. — No  estoppel  lies 
against  the  state  board  of  school  book  commissioners  to  prevent  it 
from  questioning  an  alleged  contract  for  the  revision  of  schoolbooks^ 
since  the  contractor  is  conclusively  presumed  to  know  the  law  and 
the  statutory  powers  of  such  board. 

Silver,  Burdett  d  Co,  v.  Jndiana  State  Board,  etc,  438. 

4.  Knowledge. — Where  there  is  equal  knowledge  by  both  parties  there 
can  be  no  estoppel.  * 

Silver,  Burdett  d  Co,  v.  Indiana  State  Board,  etc.,  43& 

5.  Corporationa. — Individual  Dealing  With, — ^An  individual  contract- 
ing with  a  cori)oration  is  estopped  to  deny  the  existence  of  such  cor- 
poration at  the  time  of  such  contract. 

Clark  V.  American,  etc.  Coal  Co.,  65» 

6.  Conduct. — Knowledge. — Decedenta*  Eatatea. — Where  an  adminis- 
trator secures  an  order  for  the  sale  of  real  estate  of  his  decedent, 
but  by  mutual  mistake  the  report  of  sale  and  the  deed  to  the  grantee 
sets  out  a  tract  of  39  acres,  where  12  acres  only  was  intended,  and 
such  administrator  forecloses  a  mortgage  thereon  to  secure  the  un- 
paid  purchase  money,  without  knowing  of  such  mistake,  the  dece- 
dent's estate  is  not  thereby  estopped.  Pierce  v.  Vanaell,  525. 
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See  New  Tbial. 

Estoppel,  to  be  available,  must  be  supported  by,  .see  Estoppel,  2;  Heck 

V.  Greenwood  Tel,  Co,,  244. 
When   erroneous   admission   not   harmful,    see   Tbial,    5 ;    Pichon    v. 

Martin,  167. 
As  to  facts  provable  under  general  denial  in  actions  for  support,  see 

Husband  and  Wife,  2,  4 ;  Smith  v.  Smith,  610. 
Failure  to  return  registry  return  receipt  implies  nondelivery  of  letter, 

see  Notice,  1 ;  Carr  v.  First  Nat.  Bank,  216. 
Courts  take  judicial  notice  that  certain  acts  are  within  the  scope  of 

employment  of  conductor,  see  Pleading,  63;  Indianapolis,  etc,  R. 

Co,  V.  Barnes,  485. 

1.  Ordinary  Care. — What  Is, — Witness  May  Not  State, — ^A  witness 
can  not  testify  what  is  or. what  is  not  ordinary  care,  such  question 
being  exclusively  for  the  jury. 

Indianapolis  St.  k.  Co.  v.  Seeriey,  467. 

2.  Ordinary  Care. — Distance  to  Stop  Car. — ^Evidence  as  to  the  dis- 
tance required  to  stop  a  street  car  is  not  objectionable  as  an  inva- 
sion of  the  province  of  the  jury  as  to  the  question  of  what  is 
ordinary  care.  Indianapolis  St.  R.  Co.  v.  Seeriey,  467. 

S,  Eminent  Domain, — Railroads, — Damages. — *Cost  and  Sale  Price  of 
Land. — Where  the  landowner,  in  a  railroad  condemnation  proceeding, 
testifies  as  to  the  value  of  the  land  sought  to  be  condemned,  the 
railroad  company,  on  cross-examination,  may  show  what  such  land- 
owner paid  for  such  land  and  what  he  received  for  a  portion  of  such 
land  which  he  had  sold. 

Indianapolis,  etc.  Traction  Co,  v.  Shepherd,  601. 

4.  Expert, — Distance  Required  to  Stop  a  Street  Car, — ^The  distance 
required  in  which  to  stop  a  street  car  by  the  use  of  the  brakes  is  a 
proper  subject  for  expert  testimony. 

Indianapolis  St.  R,  Co,  v.  Seeriey,  467. 

5.  Contractor's  Certificate, — Partition  Fences, — Foreclosure  of  Lien 
for  Repair  of. — The  record  of  the  certificate  given  by  the  township 
trustee  to  the  contractor  for  the  repairing  of  a  partition  fence  is 
competent  evidence  in  an  action  to  foreclose  the  lien  for  such  repairs. 

Burck  V.  Davis,  648. 

6.  Oljeotion, — Highways. — Damages, — ^Evidence  in  a  highway  con- 
demnation proceeding  that  witness  was  offered  a  certain  sum  **if 
the  public  road  was  through  there,"  is  inadmissible  on  direct  ex- 
amination, and  the  objection  that  such  evidence  is  "hearsay"  is  suf- 

,  ficient.  Pichon  v.  Martin,  167. 

7.  Highways. — Damages. — ^The  question  whether  remonstrant's  land 
would  be  enhanced  in  value  by  the  establishment  of  a  proi)osed  high- 
way, and  the  answer  that  it  would,  are  both  improper  on  direct 
examination.  Pichon  v.  Martin,  167. 

S.  Judicial  Notice. — Regulation  of  Post-Office  Department. — Courts 
take  judicial  notice  of  the  regulations  of  the  post-office  department. 

Carr  v.  First  Nat.  Bank,  216. 

9.     Incompetent. — Whether  Admission  of.  Permits  Rebuttal  by. — The 

admission  of  incompetent  evidence  of  a  matter  outside  of  the  issues, 

without  objection,  does  not  permit  an  adversary^  over  objection,  to 

combat  such  evidence  by  other  incompetent  evidence. 

Pichon  Y.  Martin,  167. 
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SVIBENOB— Oontinued. 

10.  Incompetent, — Whether  Admission  of,  Permits  Rebuttal  by. — ^The 
admission  of  incompetent  evidence  of  a  matter  within  the  issues, 
without  objection,  permits  an  opponent,  over  objection,  to  intro- 
duce incompetent  evidence  of  such  matter.         Pichon  v.  Martin,  167. 

11.  Negligence, — Defective  Air-Brakes, — Prior  Condition, — In  an  ac- 
tion for  damages  caused  by  a  defective  air-brake,  evidence  that  such 
brake  had  been  out  of  repair  three  or  four  days  prior  to  such  in- 
jury is  admissible,  its  weight  being  for  the  jury. 

Terre  Haute  Electric  Co.  v.  Kieley,  180. 

12.  Street  Railroads, — Passenger, — Reason  for  Riding  on  Running- 
board, — In  a  personal  injury  case,  where  plaintiffs  contributory 
negligence  in  riding  on  the  running-board  of  the  defendant's  street 
car  is  an  issue,  plaintiffs  testimony  that  the  car  was  so  crowded  that 
it  was  impossible  to  get  a  seat  is  admissible  to  show  the  reason  for  so 
riding.  Indianapolis  8t,  R,  Co,  v.  Haverstick,  281. 

13.  Negligence. —  Damages, —  Medical  Services, —  Payment, — ^Whether 
plaintiff  has  paid  all,  a  part  or  none  of  his  doctors'  bills  is  imma- 
terial in  a  personal  injury  case. 

Indianapolis  St.  R,  Co.  v.  Haverstick,  281. 

14.  Defects  in  Monument, — Probable  Cause  of. — ^Where  the  answers 
^to  interrogatories  showed  that  plaintifi&s'  contract  was  to  deliver  a 
\nonument  free  ^om  defects,   f.  o.   b.  cars  at  shipping  point,  and 

.  that  they  did  so,  and  that  the  monument  was  not  defective  at  the 
time  of  the  trial,  evidence  by  plaintiffs  as  to  what  might  cause  cracks 
or  checks  in  such  a  monument,  even  though  erroneous,  was  harmless. 

Peden  v.  Scott,  370. 

15.  Statute  of  Sister  State,— Repeal-^The  repeal  of  §17,  c.  64,  111. 
R.  S.  1845,  is  not  shown  by  evidence  of  the  repeal  of  "  *An  act  for 
revising  and  consolidating  the  general  statutes  of  the  state  of  Illi- 
nois,* approved  March  3,  1845,  except  chapter  104  entitled  trespass," 
where  it  is  not  shown  that  said  §17  was  a  part  of  such  repealed  act, 
nor  any  evidence  given  to  overthrow  the  presumption  that  §17  was 
still  in  force.  Hanrahan  v.  Knickerbocker,  138. 

16.  Parol. — Harmless  Admission  of. — ^Tbe  erroneous  admission  of 
parol  evidence  to  prove  that  a  certain  statute  is  still  in  force  in  a 
sister  state  is  harmless  where  the  evidence  showing  'such  statute 
was  in  force  is  uncontradicted.  Hanrahan  v.  Knickerbocker,  138. 

17.  Personal  Injuries. — Esspression  of  Pain, — Expressions  of  pain  are 
admissible  in  evidence  in  personal  injury  cases. 

Indi€mapolis  St.  R.  Co,  v.  Haverstick,  281. 

18.  Title, — Taw  Deeds. — Description. — A  tax  deed,  properly  executed, 
is  prima  facie  evidence  of  the  regulari^v  of  a  tax  sale  and  of  a  fee- 
simple  title  in  the  grantee,  but  such  evidence  is  not  sufficient  to  es- 
tablish.  title  where  the  description  in  such  deed  fails  to  describe  the 
land  with  reasonable  certainty.  Oreen  v.  McGrew,  104. 

19.  Taw  Deed  Unattested  by  Treasurer. — A  tax  deed  unattested  by 
the  county  treasurer  is  not  prima  facie  evidence  of  title. 

CHreen  v.  McGrew,  104. 

20.  Taw  Deeds, — Description  as  of  Record. — ^The  fact  that  the  descrip- 
tion in  a  tax  deed  is  the  same  as  had  been  used  on  the  records  for 
taxation  for  many  years  will  not  cure  such  deed  when  such  de- 
scription is  in  fact  insufficient.  Green  v.  McGrew,  104. 

21.  WiUs, — Payment  of  Debt  by  Charge  on  Devises. — ^Where  testator 
bequeathed  to  his  widow  $500,  the  will  not  disclosing  the  purpose 
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thereof,  and  imking  the  payment  of  same  a  charge  upon  devises  to 
two  of  his  children,  evidence  is  competent  to  show  that  testator  made 
such  bequest  to  the  widow  for  the  payment  of  a  debt  of  $500  which 
be  owed  her.  Ckaplm  v.  Leapley^  511. 

22.  'WilU,—Variaiion%  of  hy  Parol  Tevfimony.— Oral  testimony  is 
inadmissible  to  vary  or  contradict  the  terms  of  a  will  except  (1) 
where  there  is  a  latent  ambiguity  arising  dehors  the  will  as  to  the 
person  or  subject  meant  to  be  described  and  (2)  to  rebut  a  resulting 
trust.  Chaplit^  v.  Leapley,  511. 

23.  Explaining  Written  Contract, — ^Where  a  company  contracted  to 
take  "currently"  certain  goods  between  certain  dates,  it  was  not 
improper  to  permit  such  company's  superintendent  to  testify  what 
was  orally  said  as  to  the  time  between  such  dates  of  taking  such 
goods.  '  Setnon  Bache  d  Co.  v.  Coppes,  etc.,  Co.,  351. 

EXOBPTIONB— 

See  Appeal  and  Ebbob. 

EXEGTTTOBS  AND  ADMIinSTBATOBS— 

Deed  of,  may  be  reformed,  see  Reformation  of  Instruments,  1; 

Pierce  v.  Vansell,  525. 
Sales  of  real  estate  by,  are  judicial,  see  Judicial  Sales;  Pierce  v. 

Vanselh  525. 
Estate  not  estopped  by  mutual  mistake  of  administrator  and  grantee 

in  sales  of  land  belonging  to  estate,  see  Estoppel,  6 ;  Pierce  v.  Van- 

sett,  525. 

FAOTOBT  AOT-- 

See  Master  and  Servant. 

TSI^LOW  SEBVANTS— 

See  Master  and  Servant. 

FEHCES— 

Lien  for  repair  of  partition,  includes  attornteys*  fees,  see  Liens  ;  Burde 

V.  Davie,  648. 
Foreclosure  of  lien  for  repair  of  partition,  not  triable  by  jury,  see 

Jury,  1 ;  Burck  v.  Davie,  648. 
A  covenant  to  build,  runs  with  the  land,  see  Covenants,  1;  Chicago, 

etc.,  R.  Co.  V.  McEicen,  251. 
Contract  by  owners  to  keep  certain  parts  of  partition  fences  In  repair 

not  within  statute  of  frauds,  see  Contracts,  12;  Burck  v.  Davis, 

648. 
Sufficiency    of    complaint    in    foreclosure    of   lien    for    partition,   see 

Pleading,  28-31 ;  Burck  v.  Davis,  648. 
For  evidence  in  case  of  foreclosure  of  lien  for  repair  of  partition,  see 

Evidence,  5;  Burck  v.  Davis,  648. 
Delay  of  landowner  after  notice  does  not  destroy  lien  for  repairs  ot, 

along  right  of  way,  see  Railroads,  5;  Terre  Haute,  eta,  R.  Co.  v. 

Earhart,  56. 
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Partition. — Lien  for  Repairing. — Contractt. — ^An  action  for  the  fore- 
closure of  a  lien  for  the  repair  of  a  partition  fence  is  not  one  for 
damages  for  the  breach  of  a  contract  obligation. 

Burck  V.  Davit,  648. 

FOBEGZiOSTnEtB' 

Of  liens  not  triable  by  jury,  see  Jubt,  1 ;  Burck  v.  Davis,  648. 
FOKFBlTUKli — 
See  Insurance. 

When  vendee  forfeits  improvements  placed  on  land,  see  Vendor  and 
Purchaser;  Union  Investment  Co.  v.  McKinney,  594. 

TBAXnO— 

See  Estoppel;   Frauds,  Statute  of;   £*raudulent  Gontetances; 

Trusts. 
As  to  representations  by  building  and  loan  association  in  making  loan, 

see  Building  and  Loan  Associations,  2,  3;  Chioranty  8av.,  etc, 

Assn.  V.  Simko,  412. 
As  to  contract  of  drunken  man,  sas  Contracts,  27 ;  Nance  v.  Kemper, 

605. 
Discovery  of,  after  term  is  ground  for  new  trial  under  |572  Bums 

1901,  §563  R.  S.  1881,  see  New  Trlax,  5 ;  8lu$ser  ▼.  PaUn,  335. 
Directors  of  an  insolvent  corporation  preferring  themselves  in  an  as- 
signment  is,   see   Corporations,   13;    City  Nat.   Bank   ▼.   Goshen 

Woolen  MUls  Co.,  562. 

TBATTBS,  STATTTTB  OF— 

Contract  by  owners  to  keep  in  repair  certain  parts  of  a  partition  fence, 
not  within,  see  ConTRAcrs,  12 ;  Burck  v.  Davis,  648. 

1.  Debts  of  Another, — Oral  Promise  to  Pay. — No  action  can  be  main- 
tained  on  an  oral  promise  to  pay  the  debts  of  another,  the  same 
being  within  the  statute  of  frauds.  Miller  v.  State,  ew  rel.,  379. 

2.  Debts  of  Another. — What  Are. — When  credit  has  been  given,  not 
to  the  defendant,  but  to  another,  and  such  other  person  is  liable  to 
plaintiff,  the  undertaking  of  the  defendant  is  not  original,  and  to 
recover  thereon  it  must  be  in  writing.        iiiUer  v.  State,  99  rel^  379. 

TBATTBITLBKT  OOHVSYAVOXS— 

Husba^  to  Wife. — Preference. — Stale  Debt. — ^The  husband  has  a  right 
to  prefer  creditors  on  insolvency,  and  may  prefer  his  wife  when  it 
is  done  honestly  in  the  payment  of  a  Just  debt. 

Schreeder  v.  Werry,  84. 

OABVXSHHBNT— 

See  Bills  and  Notes,  2 ;  Brown  v.  Fisher,  549. 

OAS  AVD  OIL-. 

Leases  for,  see  Contracts,  11 ;  Lani^lord  and  Tenant,  4 ;  Bhenk  v. 

Stahl,  493. 
Sufficiency  of  complaint  for  conversion  of  gas,  see  Pleadinq,  21; 

Crystal  lee,  etc.,  Co.  v.  Marion  Gas  Co.,  295. 
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GBAVEIi  BpADS— 

See  Highways. 

HABICLESS  EBBOB— 

See  Appeai.  aivd  Erbob  ;  Evidence,  16. 

HIGHWAYS— 

See  Trial,  23 ;  Pichon  v.  Martin,  167. 

Owners'  names  may  be  supplied  in  petition  by  amendment,  see  Pi£ai>- 

INO,  3 ;  Sissotk  V.  Carithers,  161. 
As  to  evidence  in  case  of  condemnation  for,  see  Evidence,  6,   7; 

Pichon  V.  Martin,  167. 
No  action  maintainable  on  gravel  ro^d  contractor's  bond  for  debts  of 
.    subcontractor,  see  CoNraACTS,  13 ;  Miller  v.  State,  ea>  rel„  379. 
As  to  streets,  see  Municipai.  Ck)RPORATiONS. 
Rights  at  street  crossings,  see  Street  Railroads,  ^11. 
To  whom  railroad  company  is  liable  for  failure  to  give  signals  at,  see 

Railroads,  2 ;  New  York,  etc,  B.  Co.  v.  Martin,  669. 
Instructions  concerning  use  of,  see  Trial,  26;  Indianapolis  8t,  B,  Co, 

V.  Slifer,  700. 

1.  Notice. — Jurisdiction, — The  board  of  commissioners  has  original 
jurisdiction  of  the  establishment  of  highways,  and  where  the  land- 
owners are  properly  notified  it  has  jurisdiction  of  the  parties ;  and 
such  jurisdiction  is  not  lost  by  any  irregularities  in  the  proc^ing 
thereafter.  S%sson  v.  Carithers^  161. 

2.  Width. — Failure  to  Specify  in  Viewers'  Beport, — Power  of  Court 
to  Correct. — The  viewers*  report  need  not  specify  the  width  of  a 
proposed  highway,  but  the  order  of  establishment  is  void  unless  it 
sets  out  such  width ;  and  such  defect  may  be  corrected  by  the  trial 
court  or  by  an  order  of  the  i'>upreme  or  Appellate  Court  on  appeal. 

Sisson  v.  Carithers^  161. 
8.    Location. — Certainty, — The  description  of  the  starting  place  of  a 
proposed  highway,  ''commencing  at  the  southeast  corner  of  the  south- 
east quarter  of  section  thirty-two,"  is  certain. 

Sisson  V.  Carithers,  161. 

4.  Viewers*  Beport, — Objections, — Objections  to  the  viewers'  report 
in  a  highway  ciase,  that  such  report  is  "insufficient  in  law"  and  that 
it  was  "not  made  in  accordance  with  law,"  are  unavailing. 

Sisson  V.  Carithers,  161. 

5.  Damages. — Measure  of. — The  difference  in  the  value  of  the  land 
with  and  without  a  proposed  highway  is  the  proper  measure  of  dam- 
ages in  highway  condemnation  proceedings.       Pichon  v.  Martin,  167. 

6.  Damages. — Benefits. — How  Ascertained. — No  damages  can  be  re- 
covered by  a  remonstrant  in  a  highway  condemnation  proceeding 
where  the  benefits  to  his  land  are  as  much  as  his  damages. 

Pichon  V.  Martin,  167. 

7.  Damages. — What  Lands  Considered. — Only  the  specific  body  of  real 
estate  over  which  a  proposed  highway  will  pass  can  be  considered  in 
estimating  a  remonstrant's  damages.  Other  separate  lands  of  remon- 
strant can  not  be  considered.  Pichon  v.  Martin,  167. 

8.  Use  of. — Street  Bailroads. — Travelers. — Vehicles. — Street  railroad 
companies,  drivers  of  vehicles,  and  i)edestrian8  have  equal  rights 
upon  a  public  highway,  and  they  must  use  such  highway  with  strict 
regard  for  the  equal  rights  of  one  another. 

IndianapoUs  St.  B.  Co.  ▼.  O'DonmeU,  312. 
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9.  Street  Railroad  Crossings. — Negligence, — The  driver  of  a  vehicle 
may  cross  a  street  railroad  track  when  it  is  reasonably  apparent  that 
he  may  without  injury,  and  when  such  driver  is  on  the  track  it  is 
the  duty  of  the  motorman  to  check  his  car  to  avoid  a  collision,  but 
such  driver  may  not  attempt  to  cross  if  it  be  reasonably  apparent 
that  an  injury  will  occur. 

Indianapolis  8t.  R.  Co.  v.  O'Donnell,  312. 

HUSBAND  AKD  WIFE— 

Husband  may  prefer  wife,  see  Fraudulent  Coxvetances;  Schreeder 

V.  Werry,  84. 
A   conveyance  of  lands   to,   creates  a   tenancy   by   the   entirety,   see 

Descent  and  Distbibution  ;  Chaplin  v.  Leapley,  511. 
As  to  husband's  holding  wife's  property  in  trust,  see  Tbusts  ;  Huffman 

V.  Huffman,  643. 
Failure  of  widow  to  elect  to  take  under  the  law  is  an  election  to 

take  under  the  will,  see  Wnxs,  6 ;  Chaplin  v.  Leapley,  511. 

1.  Domicile  of  Wife. — Presumption. — In  the  absence  of  a  contrary 
showing,  the  domicile  of  the  wife  is  that  of  the  husband,  and  the 
presumption  is  that  they  are  living  together.        Smith  v.  Smith,  610. 

2.  Support. — Complaint, — Denial. — Facts  Provable. — Under  the  gen- 
eral denial  to  a  complaint  for  support,  the  husband  may  disprove 
the  charge  of  intoxication,  desertion  and  mistreatment,  and  may 
show  that  the  wife  was  at  fault  in  the  separation. 

Smith  V.  Smith,  610. 

3.  Support. — Decree  of  Money  Payahle  Weekly. — In  an  action  by 
the  wife  against  the  husband  for  support  for  herself  and  children 
it  is  within  the  power  of  the  court  to  decree  weekly  payments, 
instead  of  a  sum  in  gross.  Smith  v.  Smith,  610. 

4.  Trial. — Desertion. — Evidence. — Under  a  charge  of  desertion,  in  an 
action  for  support,  the  wife  may  prove  the  cause  thereof  as  bearing 
on  the  amount  of  allowance.  Smith  v.  Smith,  610. 

5.  Support,— Decree.— Vn^er  §6980  Burns  1901,  §5135  R.  S.  1881, 
the  court,  in  an  action  by  the  wife  for  support,  may  authorize 
such  wife  to  lease  or  mortgage  such  husband's  property  and  apply 
the  rents  or  proceeds  to  the  payment  of  the  decree. 

Smith  V.  Smith,  610. 

INDEBITATtrS  ASST7MPSIT— 

See  Contracts. 

Complaint  in,  see  Pleading,  40 ;  Peden  v.  Scott,  370. 

INTEBENCES— 

Can  not  supply  facts  in  a  complaint,  see  Pleading,  13;  South  Bend, 
etc..  Plow  Co.  V.  Cissnc,  373. 

INJTTNCnOir— 

Granted  to  prevent  pollution,  see  New  Trial,  6;  United  States  Board 

d  Paper  Co.  v.  Moore,  684. 
Lies  to  prevent  collection  of  taxes  on  more  than  fair  cash  value  of 

property,  see  Taxation,  5 ;  Fell  v.  West,  20. 
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Vnju9t  Tarnation, — Burden  of  Proof, — ^A  property  owner  can  not  eetBh- 
lish  a  right  to  injunctive  relief  against  the  collection  of  taxes  with- 
out showing  that  an  excessive  tax  is  levied  upon  his  property,  and 
the  burden  is  on  him  to  show  such  fact.  Fell  t.  West,  20. 

INSOLVEHCY— 

See  CoBPOBATiONS,  S-14 ;  City  Nat,  Bank  v.  Qoehen  Woolen  Mills  Co,, 

562. 
Husband  may  prefer  wife  in«  see  Fbaudulent  Gontetances  ;  Si^ree- 

der  V.  TFerry,  84. 

INSTBTJOnOHS— 

See  Appeal  aitd  Ebbob  ;  Trial,  7-33. 

Clerical  error  in,  does  not  preclude  hearing  on  the  merits,  see  Appeaj. 
AND  Ebbob,  31 ;  Pichon  v.  Mariinf  167. 

nrsxjsAvoB- 

Snfficiency  of  complaint  on  policy  of,  see  Pleading,  33 ;  Farmers  Mut, 

Fire  Ins,  Co,  v.  Jachman,  1. 
As  to  answer  showing  additional,  see  Pleading,  35;  Home  Ins,  Co,  v. 

Overturf,  361. 
As   to   answer   that   plaintiff   stood   by   while   property   burned,   see 

Pleading,  34;  Home  Ins,  Co.  v.  Overtwrf,  361. 
As  to  departure  in  reply,  see  Pleading,  27 ;  Carter  v.  Carter,  73. 
Receipt  of  premium,  with  knowledge  of  breach,  avoids  forfeiture,  aee 

Tbial,  23 ;  Farmers  Mut.  Fire  Ini,  Co,  v.  Jaekmo/n,  L 
Sufficiency   of  evidence   in  contest  of  beneficiaries   of  policy  of  Ufe 

insurance,  see  New  Tbial,  10 ;  Supreme  Lodge,  etc„  v.  Jones^  121. 

1.  Additional, — Disclosure, — MisrepreseniatUms.^-  VoUdity,  — A  fire 
policy  on  plaintiff's  property  is  not  vitiated  by  plaintiff's  representa- 
tion in  his  application  that  there  was  $875  additional  insurance 
thereon,  whereas  such  additional  policy  was  for  $060,  $75  of  which 
was  on  **firearms  and  eggs,"  such  not  being  covered  by  the  policy 
in  suit  Home  Ins,  Co.  v.  Overturf,  36L 

2.  Application, — Interrogatories. — W^rrantieg, — Opimons. — The  an- 
swers to  interrogatories  as  to  the  value  of  the  property,  in  a  fire 
insurance  application,  are  not  warranties,  but  mere  ezpressions  of 
opinion.  Home  Ins,  Co.  v.  Overturf,  361. 

3.  Application, — Proofs  of  Loss, — False  Statements. — False  statements 
by  assured  in  the  application  for  a  fire  policy  and  in  the  iNroof  of 
loss  do  not  vitiate  such  insurance.       Home  Ins,  Co,  v.  Overturf,  36L 

4.  Indemnity. — "Notice, — Condition  Precedent. — ^A  condition  in  an  in- 
demnity policy  that  assured  shall  give  "immediate  notice"  of  any 
claim  to  such  company  is  a  condition  precedent,  and  unleM  such 
"immediate  notice"  is  given,  no  liability  accrues  under  such  policy. 

London,  etc,  AocMenl  Co,  v.  Biwy,  340. 

5.  Life  Policies, — Emecution. — ^Policies  of  lif^  insurance  signed  by 
the  company  and  mailed  to  assured  on  April  9,.  on  aasuied's  applica- 
tion of  April  5,  are  void  where  assured  died  on  April  8,  even  though 
such  policies  were  dated  April  5,  and  though  assured  had  paid  there- 
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for,  the  application  and  policies  showing  that  each  inanrance  should 
not  be  effective  until  the  policies  were  delivered  to  assured  in  good 
health.  Reserve  Loan  Life  Ins.  Co,  v.  Bocketi,  89. 

6.  Forfeiture. — Waiver. — Very  slight  circumstances  will  be  seized  upon 
by  the  courts  to  prevent  a  forfeiture  of  insurance  where  the  condi- 
tion is  in  favor  of  the  company. 

Farmers  Mut,  Fire  Ins.  Co,  v.  Jackman,  1. 

7.  Forfeiture. — ^All  provisions  for  a  forfeiture  are  strictly  construed 
against  the  company,  and  forfeitures  will  be  prevented  when  possible 
without  making  a  new  contract. 

Fanners  Mut,  Fire  Ins.  Co,  v.  Jacktnan,  1. 
S.  Indemnitif. — Forfeiture. — Equitable  Relief  Against. — The  failure  of 
assured  to  give  "immediate  notice'*  of  a  claim  under  an  indemnity 
policy  containing  such  requirement  forfeits  assured's  right  of  indem- 
nity thereunder,  and  such  forfeiture  can  not  be  relieved  against  in 
equity.  London,  etc..  Accident  Co.  y.  8iu>y,  340. 

0.  Mutual. — Memher. — Waiver. — ^The  fact  that  plaintiff  is  a  member 
of  the  defendant  mutual  fire  company  is  no  reason  for  treating  the 
contract  of  insurance,  as  respects  the  prevention  of  a  forfeiture,  as 
different  from  a  contract  issued  by  a  stock  company. 

Farmers  Mut.  Fire  Ins.  Co,  v.  Jackman,  1. 

10.  By-Laws. — Rules  and  Regulations. — Waiver. — ^A  mutual  fire  com- 
pany may  waive  the  provisions  in  its  rules  and  by-laws,  and  continue 
in  force  a  policy  in  conflict  with  such  provisions  and  by-laws. 

Farmers  Mut.  Fire  Ins.  Co,  v.  Jackman,  1. 

11.  By-Laws. — "Notice. — ^A  mutual  fire  company  has  the  right  to  make 
by-laws,  and  of  these  its  members  must  take  notice. 

Farmers  Mut.  Fire  Ins.  Co.  v.  Jackman,  1. 

12.  Under  What  Act  Doing  Business. — Where  a  mutual  fire  company, 
which  provided  protection  from  fire,  was  organized  under  the  act  of 
1877  (Acts  1877,  p.  53),  and  in  1881  an  act  was  passed  (Acts 
1881,  p.  714)  allowing  such  companies  to  protect  their  members 
against  fire  and  lightning,  such  company  by  amending  i(s  articles, 
and  rules  and  regulations  so  as  to  protect  against  fire  and  light- 
ning must  be  held  to  be  operating  under  the  act  of  1881. 

Farmers  Mut.  Fire  Ins.  Co,  v.  Jackman^  1. 

13.  Articles  of  Incorporation. — Purposes  Outside  of  Statute. — The 
courts  will  compel  corporations  to  observe  their  charter  purposes, 
but  nothing  more,  and  if  the  articles  of  association  of  such  corpora- 
tions contain  more  provisions  and  regulations  than  required  by  stat- 
ute, such  additional  provisions  and  regulations  are  void,  and  will 
be  treated  as  by-laws  only. 

Farmers  Mut.  Fire  Ins.  Co,  v.  Jackman^  1. 

14.  Mutual. — Corporate  Powers. — Notice. — ^Where  the  statute  creating 
a  mutual  fire  insurance  corporation  prescribes  the  mode  of  doing 
an  act,  such  statute  becomes  a  part  of  a  contract  for  the  doing 
of  such  act,  and  a  membejr  of  such  corporation  contracting  therewith 
is  bound  to  know  thereof. 

Farmers  Mut.  Fire  Ins,  Co,  v.  Jackman,  1. 

15.  Mutual  Life. — Beneficiary, — Rights. — A  beneficiary  of  a  mutual 
life  policy  does  not  acquire  by  reason  of  that  fact  alone  a  vested 
interest  in  such  policy,  since  the  assured  may  ordinarily  change  the 
beneficiary  at  will,  in  accordance  with  the  rules  of  the  order. 

Carter  v.  Carter,  73. 

Vol.  35--47 
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16.  Mutual  Life, — Rules,— Right  of  Member  to  Contract. — Where  the 
rules  of  a  mutual  life  company  do  not  limit  a  member's  right  to 
contract,  he  may  contract  with  other  parties  as  his  interest  may  dic- 
tate, and  the  company  may  be  compelled  to  recognize  such  contract. 

Carter  v.  Carter,  73. 

17.  Mutual  Life, — Rules. — Beneficiary. — Contract. — Where  the  rules 
of  a  mutual  life  company  permitted  a  member  to  receive  a  new 
certificate  if  the  original  were  "lost  or  beyond  his  control,"  and 
that  fact  shown  by  affidavit,  and  a  member  executed  an  antenuptial 
contract  making  his  intended  his  beneficiary,  and,  after  marriage, 
did  procure  his  certificate  payable  to  her,  and  afterwards  by  a  false 
affidavit  procured  a  new  certificate  payable  to  his  brother,  such 
wife  is  the  rightful  owner  of  such  insurance,  such  certificate  being 
in  his  "control"  and  not  "lost."  Carter  v.  Carter,  73. 

18.  Mutual  Benefit, — By-Laws. — Assessments, — Failure  to  Pay. — 
Tlliere  the  by-laws  of  a  beneficial  association  provide  that  "a  mem- 
ber failing  to  pay  an  assessment  required  by  law,  shall  stand  sus- 
pended, and  shall  not  thereafter  be  entitled  to  the  benefit  of  the 
widow  and  orphans*  benefit  fund"  unless  reinstated,  a  member  fail- 
ing to  pay  an  assessment  due  and  payable  March  1,  is  not  in  "good 
standing"  on  March  10.  Supreme  Lodge,  etc.,  v.  Jones,  121. 

19.  Mutual  Benefit. — Assessments. — Payment  After  Death. — ^Payment 
of  an  assessment  after  the  death  of  assured  by  the  beneficiary  will 
not  revive  a  forfeited  contract  of  beneficial  insurance. 

.    Supreme  Lodge,  etc.,  v.  Jones,  121. 

20.  Mutual  Benefit, — Local  Treasurer, — Agency, — ^The  local  officer 
who'  collects  the  dues  from  the  members  of  a  local  lodge  and  trans- 
mits such  dues  to  the  grand  lodge  is  the  agent  of  such  grand  lodge. 

Supreme  Lodge,  etc.,  v.  Jones,  121. 

21.  Mutual  Benefit. — Payment  of  Assessment  After  Default. — Es- 
toppel.— Agcncy.-^The  fact  that  the  collector  of  dues  of  a  local 
lodge  has  collected  and  remitted  assessments  after  the  day  of  de- 
fault does  not  necessarily  estop  the  grand  lodge  from  declaring  a 
forfeiture  for  subsequent  defaults,  since  an  agent  can  kiot  bind  his 
principal  by  his  unauthorized  acts. 

Supreme  Lodge,  etc.,  v«  Jones,  121. 

22.  Mutual  Benefit. — "Sature  of. — ^Mutual  benefit  or  fraternal  insur- 
ance ordinarily  lasts  only  from  the  maturity  of  one  assessment  to 
the  maturity  of  another,  and  stipulations  to  insure  prompt  payment 
are  of  the  substance  and  essence  of  such  contracts. 

Supreme  Lodge,  etc^  v.  Jones,  121. 

23.  Mutual  Benefit, — Duties  and  Obligations. — The  obligations  of  the 
beneficial  association  and  of  its  individual  members  are  reciprocal, 
and  both  must  comply  with  the  constitution  and  by-laws  of  such 
association.  Supreme  Lodge,  etc,  v.  Jones,  121. 

24.  Indemnity, — "Immediate  Notice." — "Immediate  notice**  of  a  claim 
is  not  given  to  an  indemnity  company  b^  assured  where  claim  was 
made  and  suit  filed  October  12,  the  cause  put  at  issue  on  December 
23,  and  notice  thereof  given  to  such  company  on  January  13. 

London,  etc..  Accident  Co.  v.  8iwy,  340. 

25.  Indemnity. — "Immediate  yotice.** — When  Question  of  Law. — ^A 
condition  in  an  indemnity  policy  that  "immediate  notice"  of  any 
claim  shall  be  given  such  indemnity  company  by  assured  means 
notice  within  a  reasonable  time,  and  where  the  facts  are  not  in 
dispute  such  question  is  one  of  law  for  the  court. 

London,  etc..  Accident  Co.  v.  8iu>y,  340. 
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26.  Breach  of  Policv.^Receipt  and  Retention  of  PremiufM. — Where 
defendant  company  knows  of  a  breach  of  a  condition  in  plaintiff's 
policy  but  receives  and  retains  premiums  thereafter,  such  company 
is  estopped  to  set  up  such  breach  in  defense. 

Farmers  Mut,  Fire  Ins.  Co.  v.  Jaokman,  1. 

27.  Premium  Receipt. — Recitals. — ^A  premium  receipt,  given  to  assured 
on  April  5,  stating  that  such  advance  payment  shall  not  create  any 
liability  against  the  company  until  a  policy  is  issued  on  assured's 
application,  does  not  make  valid  policies  issued  on  April  9  and  dated 
as  of  April  5,  where  assured  died  April  8. 

Reserve  Loan  Life  Ins.  Co.  v.  Eockett,  89. 

28.  Indemnity. — Forfeiture. — Waiver. — The  defense,  by  an  indemnity 
company,  of  an  action  for  damages  for  personal  injuries  against 
assured  is  not  a  waiver  of  a  forfeiture  of  its  indemnity  policy  pro- 
viding for  "immediate  notice"  of  any  claim  to  be  sent  by  assured  to 
such  company,  where  assured  agreed  that  such  action  of  the  company 
should  not  constitute  a  waiver. 

London^  etc..  Accident  Co.  v.  Siwy,  340. 
IKTEBJBST— 

On  liquidated  damages  runs  from  demand,  see  Damages,  3;  Chicago, 
etc.,  R.  Co.  V.  McEwen,  251. 

I27TEBBOGATOBIES-- 

To  jury,  see  Tbtat.,  34-42 ;  Negligence,  22. 

As  to  granting  new  trial  on  answers  to,  see  Appeal  and  Ebbob,  42; 
Standard  Pottery  Co.  v.  Moudy,  427. 

INTOXICATING  LiaUOBS— 

Effect  of  changing  boundaries  of  city  ward  on  right  to  remonstrate, 
see  Statutes,  8 ;  Ahhott  v.  Inman,  262. 

1.  Application  for  License. — yotice. — Notice  of  an  application  for 
license  to  retail  intoxicating  liquors  is  required  to  be  published  but 
once.  Perdue  v.  Qill,  99. 

2.  Remonstrance. — Potoer  of  Attorney. — ^An  attorney  duly  authorisuad 
by  voters  may  execute  a  remonstrance  for  them  against  the  granting 
of  a  license  to  sell  intoxicating  liquors.  Ardery  v.  Smith,  94. 

3.  Remonstrance. — Signatures  in  Typewriting. — ^An  attorney  duly  au- 
thorized to  sign  a  remonstrance  may  lawfully  execute  the  ^me  by 
having  the  names  signed  by  an  agent  or  clerk  on  a  typewriter. 

Ardery  v.  Smithy  94. 

4.  Remonstrance  for  Unfitness. — Any  voter  may  resist  an  application 
for  license  to  retail  intoxicating  liquors  on  the  ground  of  the  appli- 
cant's immorality  or  other  unfitness.  Ardery  v.  Smith,  94. 

5.  License.— Remonstrance.— By  statute  (Acts  1895,  p.  248,  fi9,  §72831 
Burns  1901),  the  number  of  legal  voters  in  a  ward  is  determined  by 
the  aggregate  number  of  votes  cast  in  such  ward  for  the  candidates 
for  the  highest  office  voted  for  at  the  last  election  held  therein. 

Ahhott  V.  Inman,  262. 

JOINT  TENANCY— 

A  deed  to  a  person  and  his  children  creates,  see  Deeds,  5;  Lamh  v. 
Medsker,  662. 

As  to  teuancy  by  the  entirety,  see  Descent  and  Distribution;  Chap- 
lin V.  Leapley,  511. 
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Amount  of,  in  case  of  trust,  see  Trusts,  6 ;  Huffman  v.  Huffman,  643. 
Decision  on  former  appeal  is  the  law  of  the  case,  see  Appeal  akd 

Ebbob,  43,  44;  HaUiead  v.  Sigler,  419';  Thu%9  v.  City  of  Vincenne^, 

350. 
Presumption  in  favor  of  correctness  of,  see  Appeal  azvd  Ebbob,  47: 

Pichon  V.  Martin,  167. 

1.  Res  Judicata, — Divorce. — Support, — ^A  judgment  denying  a  wife  a 
divorce  and  alimony  is  not  res  judicata  as  to  a  subsequent  action  by 
such  wife  for  support  for  herself  and  children  under  §§6977,  6978 
Burns  1901,  §§5132,  5133  R.  S.  1881.  Smith  v.  Smith,  610. 

2.  Ret  Judicata, — ^A  subsisting  judgment,  rendered  by  a  court  having 
jurisdiction  of  the  parties  and  subject-matter,  upon  the  merits,  as 
between  the  parties  thereto,  is  res  judicata  as  to  all  questons  actual- 
ly in  issue,  and  sometimes  as  to  all  questions  capable  of  litigation 
in  such  action.  Smith  v.  Smith,  610. 

3.  Motion  to  Modify, — When  Made, — ^A  motion  to  modify  a  judgment 
is  premature  when  the  motion  was  filed  on  March  12  and  the  judg- 
ment was  rendered  on  March  16.       Leedy  v.  Capital  Nat,  Bank,  247. 

4.  Resting  on  Complaint  in  Three  Paragraphs, — Effect  of  Bad  Para- 
graphs.— A  judgment  resting  on  a  complaint  in  three  paragraphs, 
one  good  and  two  bad,  can  not  be  upheld  where  it  does  not  affirma- 
tively appear  that  the  judgment  rests  upon  the  good  paragraph. 

Daly  V.  Guhhins,  86. 

6,  Setting  Aside, — Neglect  of  Attorney, — Negligence  of  an  attorney 
is  negligence  of  the  client,  and  such  negligence  is  no  ground  for  set- 
ting aside  a  judgment  for  excusable  neglect. 

Carr  v.  First  Nat,  Bank,  216. 

6.  Setting  Aside, — Excusalle  Neglect, — Where  a  defendant,  who  re- 
sided in  Indianapolis,  was  sued  in  the  Clark  Circuit  Court,  and  she 
employed  an  Indianapolis  attorney,  who  in  turn  employed  one  at 
Jeffersonville  to  attend  to  such  cause,  and  the  Indianapolis  attorney 
on  September  17  registered  an  answer  and  cross-complaint  in  such 
cause  to  such  Jeffersonville  attorney,  who  had  secured  another  at- 
torney to  look  after  his  business  in  his  absence  during  the  first  week 
of  such  court,  but  the  registered  letter  was  not  delivered  until  Sep- 
tember 28,  and  on  September  22  a  default  judgment  was  taken,  and 
such  Indianapolis  attorney  knew  of  the  absence  of  the  attorney  at 
Jefifersonville,  and  did  not  receive  the  registry  return  receipt,  and 
nothing  was  done  by  any  one  in  such  cause  for  defendant,  sdch  de- 
fendant is  not  entitled  to  relief  on  the  ground  of  excusable  neglect. 

Carr  v.  First  Nat,  Bank,  2ia 

JUDICIAL  NOTICE— 

See  Evidence,  8 ;  Carr  v.  First  Nat.  Bank,  216. 

JUDICIAL  SAIiES— 

Administrator, — A  sale  of  real  estate  by  an  administrator  b/  order  of 
court  is  a  judicial  sale.  Pierce  v.  Vansell,  525. 

JUBISDICTION— 

Of  board,  in  highway  cases,  see  Highways,  1 ;  Sisson  v.  Carithers,  161. 

Demurrer  for  want  of,  not  good  unless  want  of,  appears  on  face  of 

complaint,  see  Pleading,  24 ;  Indianapolis  St,  R.  Co,  v.  Seerley,  467. 
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Supreme  Court, — ConatituHonal  Question. — Where  the  constitutionality 
of  a  statute  is  necessarily  in  question  in  a  cause  jurisdiction  on  ap- 
peal is  in  the  Supreme  Court.     Clark  v.  American,  etc.,  Coal  Co.,  65. 

JTJBY— 

When  question  of  negligence  for,  see  Tbiai«,  44,  45 ;  Street  Railboads, 

7,  11 ;  Nbguoence,  9-11,  18. 
Refusal  of  trial  by,  is  a  cause  for  a  new  trial,  see  Appeal  Ain>  Ebbob, 

9,  10. 
Instructions  invading  province  of,  see  Tbial,  28,  29 ;  Indianapolis  8t. 

R.  Co.  V.  0*Donn€U,  312. 

1.  Right  of  Trial  By. — Liens. — Foreclosure. — Partition  Fences. — ^A 
jury  trial  is  not  demandable  in  an  action  to  foreclose  a  lien  for  the 
repair  of  a  partition  fence.  Burck  v.  Davis,  648. 

2.  Qualifications. — Member  of  Prior  Jury  Within  One  Year. — Chal- 
lenge for  Cause. — A  juror  of  the  regular  panel,  who  has  sat  on  a 
jury  within  the  year  preceding,  other  than  the  regular  panel  for  the 
existing  term,  is  not  competent  to  sit  over  objection,  and  is  subject 
to  a  challenge  for  cause  by  either  party.  City  of  Goshen  v.  England, 
119  Ind.  368,  distinguished. 

Brooks  V.  Jennings  County,  etc.,  Assn.,  221. 

3.  Qualifications  as  to  Question  to  Be  Tried. — A  jury  of  twelve  men 
selected  from  the  common,  ordinary  vocations  of  life  are  qualified 
to  sit  in  judgment  upon  a  question  of  ordinary  care. 

Indianapolis  8t.  R.  Co.  v.  0*DonneU,  312. 

4.  Value  of  Trial  By. — Under  the  English  and  American  system  of 
jurisprudence  the  right  of  trial  by  jury  is  sacredly  safeguarded  as 
one  of  the  inalienable  and  invaluable  rights  of  the  liberty  of  the  citi- 
zen, and  no  undermining  thereof  nor  encroachment  thereon  will  be 
permitted  by  the  courts.      Indianapolis  St.  R.  do.  v.  O'DonneU,  312. 

JUSTICES  OF  THE  PEACE— 

Reply  not  necessary  in  pleadings  before,  see  Pleading,  69;  MiUington^ 
V.  O'Ddl,  225. 

liANDIiOBD  AND  TENANT— 
See  Pleading,  36,  37. 

As  to  lease  of  gas- well,  see  Gontbacts,  11 ;  Shenk  v.  8tahl,  493. 
As  to  joinder  of  remaindermen  with  life  tenant  in  action  for  injunc- 
tion and  damages,  see  Statutes,  13 ;  Ealstead  v.  Sigler,  419. 

1.  Holding  Over. — Measure  of  Damages. — The  measure  of  damageer 
for  a  tenant's  holding  over  unlawfully  is  the  rental  value  of  the 
property.  MiUington  v.  O'DeU,  225. 

2.  Lease. — Notice  to  Quit. — Where  a  house  is  leased  for  a  definite 
time,  notice  to  quit  is  not  necessary.  MiUington  v.  O'Dcll,  225. 

3.  ** Granted  and  Leased*^ — Quiet  Enjoyment. — The  words  "granted 
and  leased"  in  a  contract  wherein  the  landowner  granted  to  others 
the  right  to  use  a  gas-well  and  an  interest  in  the  fixtures  therewith 
connected  amount  only  to  a  covenant  for  quiet  enjoyment. 

Shenk  v.  Stahl,  493. 

4.  Gas  Lease. — Rent. — Term  of  Lease. — Where  the  landlord  leased  a 
gas-well,  reserving  an  interest  in  the  fixtures  and  a  portion  of  gas. 
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''so  long  as  it  is  used  for  tlie  same,"  8uch*gas  and  interest  in  the 
^xtnres  will  be  considered  as  rent,  and  such  lease  terminates  when 
fluch  well  ceases  permanently  to  be  used,  and  the  discovery  of  gas 
therein  later  will  not  revive  such  lease.  Heller  v.  DaUey  (1902)^ 
28  Ind.  App.  555,  diistinguished.  Shenk  v.  Stahh  4^3. 

XA8T  OLEAB  OHAKCE— 

See  Street  Railroads,  8;  Trial,  40,  Indianapdl\9  St.  R.  Co.  v.  Seer- 
ley,  467. 

liAW  OF  THE  CASE— 

Decision  on  prior  appeal  is,  see  Appeal  and  Error,  43,  44. 

XEASE— 

See  Laivdlord  and  Tenant  ;  Contracts,  11, 

LICENSE— 

See  Intoxicating  Liquors. 

UEKS— 

See  Fences. 

For  street  improvetnents,  see  Municipal  Corporations. 

As  to  evidence  in  foreclosure  of,  for  repairs  on  partition  fences,  see 

Evidence,  5;  Burck  v.  Davis  648. 
Foreclosure  of,  for  repairs  to  partition  fence  not  triable  by  jury,  see 

Jury,  1 ;  Burck  v.  Davis,  648, 
Por  taxes,  although  tax  deed  void,  see  Taxation,  9 ;  Green  v.  McOrew, 

104. 

Partition  Fences^ — Repair  of, — Attorneys*  Fees, — ^The  plaintiff,  in 
an  action  for  the  foreclosure  of  a  lien  for  the  repair  of  a  partition 
fence,  may  recover  a  reasonable  fee  for  his  attorney  by  virtue  of  the 
statute  (§6566  Burns  1901,  Acts  1897,  p.  184,  §3). 

Bwrch  ▼.  Davis,  64a 

XnCITATION  OF  ACTIONS— 

Covenants. — Breach. — The  twenty-year  statute  of  limitations  applies 
to  an  action  for  the  breach  of  a  covenant. 

Chicago,  etc.,  R.  Co.  v.  McEtoen,  251. 
KABSIAGE— 

Restraint  on,  in  wills,  void,  see  Wnxs,  4,  5 ;  Beatty  v.  Jnowi,  238. 

lEASTEE  AND  SEBVANT— 

See  Pleading  ;  Railroads  ;  Trial. 

Instructions  as  to  defective  appliances,  see  Trial,  24,  25. 

Sufficiency  of  evidence  to  sustain  verdict  for  plaintiff  for  master's  Tio- 

lation  of  factory  act,  see  New  Trial,  9;  Baltimore,  etc,  R.  Co,  v. 

Cavanaugh,  32. 

1.  Ohvious  Dangers. — Assumption  of  Risk, — ^The  servant  assumes  the 
risk  of  all  defects  open  to  ordinary,  careful  observation. 

Jennings  v.  Ingle,  153. 

2.  Assumption  of  Risk. — Contract, — ^Tlie  assumption  of  the  risk  of 
obvious  dangers  is  a  part  of  the  ordinary  contract  of  service. 

Jennings  v.  Ingle,  153. 
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3.  Employers*  lAahilitp  Act. — Negligence  in  Eaeeutian  of  Master's  Or- 
der. — Where  two  fellow  servants  are  engaged  in  tamping  a  cement 
floor,  and  the  master  orders  that  such  floor  be  packed  harder,  but 
gives  no  direction  as  to  the  manner  of  doing  such  work,  and  one  of 
such  servants  injures  the  other  in  the  method  adopted,  no  liability 
exists  against  such  master  by  reason  of  the  employers'  liability  act 
(§7083  Burns  1901).       Wilkinson,  etc..  Glass  Co.  v.  Dickinson,  230. 

4.  Employers'  LiaUlity  Act. — Negligence  of  Superintendent. — Evi- 
dence.— Where  the  evidence  shows  that  the  plaintiff,  a  servant  in  de- 
fendant's  mine,  was  ordered  by  defendant's  superintendent  to  hold 
a  block  while  such  superintendent  struck  such  block  with  a  sledge; 
that  the  superintendent  missed  the  block  and  hit  the  plaintiff,  inflict- 
ing injuries,  defendant  is  not  liable  under  the  employers'  liability 
act  (§7083  Burns  1901,  cl.  2,  Acts  1893,  p.  294,  §1)  providing  that 
where  an  injury  results  from  the  negligence  of  any  person  in  the 
service  of  the  corporation,  to  whos^  order  the  servant  was  bound  to 
and  did  conform,  such  corporation  is  liable,  since  no  negligence  is 
shown  in  the  giving  of  the  order  by  the  superintendent,  and  the 
accident  could  not  reasonably  be  anticipated,  and  no  negligence  was 
shown  in  striking  plaintiff  with  the  sledge. 

Rainbow  Coal,  etc.,  Co.  v.  Martin,  658. 

5.  Negligence. — Factory  Act. — ^The  master  is  liable  for  the  negligence 
of  his  superintendent,  to  whose  orders  the  plaintiff  employe  was 
bound  to  conform,  and  did  so. 

Acme  Bedford  Stone  Co.  v.  McPhetridge,  79.' 

6.  Factory  Act. — To  Whom  Applies. — ^The  factory  act  applies  to  a 
railroad  company  which  maintains  a  repair  shop  used  exclusively  for 
its  own  repairs,  and  for  the  manufacture  of  materials  for  its  ex- 
clusive use.  Baltimore,  etc.,  B.  Co.  v.  Cavanaugh,  32. 

T.  Factory  Act. — Guarding  Machinery. — Failure  to  guard  machinery, 
as  provided  by  the  factory  act,  is  negligence  per  se,  and  guards  once 
put  on  may  not  be  removed  except  to  make  repairs. 

Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  32. 
S.  Factory  Act. — Unguarded  Machinery. — Justification. — The  fact  that 
«It  was  necessary  for  the  employer  to  make  frequent  changes  of  ma- 
chinery, which,  if  guards  had  to  be  replaced  at  each  time,  would  en- 
tail upon  such  employer  great  loss  of  time  and  money  may  be  con- 
sidered by  the  jury  on  the  question  as  to  whether  it  was  practicable 
to  guard  the  saw  on  which  plaintiff  was  injured. 

Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  32. 

9.  Factory  Act. — Dangerous  Machinery. — Failure  to  Guard. — Con- 
tributory Negligence. — It  does  not  constitute  contributory  negligence 
as  a  matter  of  law  for  a  servant  to  operate  an  unguarded  machine, 
although  such  machine  could  properly  be  guarded. 

Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  32. 

10.  Factory  Act. — Machinery. — Duty  to  Chtard. — It  is  the  duty  of  the 
employer,  under  the  factory  act,  to  guard  dangerous  machinery,  and 
the  fact  that  he  provides  the  guards  for  the  servants,  without  plac- 
ing them,  does  not  relieve  him. 

Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  32. 

11.  Factory  Act. — Contributory  Negligence. — Defense. — Contributory 
negligence  is  a  defense  to  an  action  for  the  violation  of  the  factory 
act.  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  32. 

12.  Negligence  of  Fellow  Servant. — Liability. — The  master  is  not  ordi- 
narily liable  for  the  negligence  of  a  fellow  servant. 

Standard  Pottery  Co.  v.  Moudy,  427. 
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13.  Fellow  Servants. — Who  Are, — ^A  foreman,  while  assisting  other 
servants  in  doing  a  specific  work,  is  a  fellow  servant  with  those 
whom  he  is  assisting.  Standard  Pottery  Co.  v.  Moudy,  427. 

14.  Fellow  Servants. — Who  Are, — ^A  servant  using  a  sledge  in  tamp- 
ing a  cement  floor  is  a  fellow  servant  with  the  one  who  holds  the 
block  which  is  struck  by  such  sledge  in  tamping. 

WHlkinson,  etc.,  Olass  Co.  v.  Dickinson,  230. 

15.  Incompetency  of  Fellow  Servant. — Knowledge, — Evidence. — ^The 
statements  by  a  servant,  at  the  time  of  employment,  that  all  he  knew 
of  using  a  sledge  was  what  he  learned  while  working  on  the  farm, 
and  that  he  never  worked  in  a  factory,  are  insufficient  to  establish, 
the  master's  knowledge  of  such  servant's  incompetency,  the  presump- 
tion being  that  he  is  competent. 

Wilkinson,  etc..  Glass  Co.  v.  Dickinson,  230. 

16.  Negligence. — Degree  of  Care  Required  of  Servant. — The  failure  of 
the  servant  to  do  the  best  thing  under  the  circumstances  is  not  the 
test  of  negligence,  ordinary  care  under  the  circumstances  being  the 
proper  requirement.  Baltimore,  etc.,  R>  Co.  v.  Cavanaugh,  32. 

17.  Railroads. — Servant  Riding  to  and  from  Work. — Standard  of  Care, 
— Assumption  of  Risk. — A  railroad  company  transporting  its  servants 
to  and  from  their  work  is  bound  to  use  ordinary  care  for  their  safety, 
the  employes  assuming  all  of  the  ordinary  risks  in  the  running  of  the 
train.  Southern  Ind,  R.  Co.  v.  Messick,  670. 

18.  Railroads. — Transportation  to  and  from  Work. — The  relationship 
existing  between  an  employe  of  a  railroad  company  while  riding  to 
and  from  his  work,  the  consideration  therefor  being  a  part  of  the 
pay  for  his  services,  is  that  of  master  and  servant,  and  not  that  of 
passenger  and  carrier.  Southern  Ind.  R,  Co.  v.  Messick,  676. 

19.  Coal  Mines. — Making  Miner's  Room  Safe. — The  owners  of  a  coal 
mine  are  not  liable  to  a  "jerryman,"  employed  to  clean  up  and  make 
safe  the  rooms  of  the  miners,  and  who  was  injured  while  taking  down 
props  and  pulling  down  slate  from  the  ceiling  of  a  room,  such  "jerry- 
man"  knowing  at  the  time  of  the  dangerous  conditions  in  such  room. 

Jennings  v.  Ingle,  153. 

20.  Rule  of  "Safe  Place."— Exception.— The  rule  of  "safe  place"  does 
^  not  apply  in  favor  of  a  servant  engaged  in  making  a  dangerous  place 

safe.  Jennings  v.  Ingle,  153. 

See  Words  and  Phrases. 

Damnum  absque  injuria:  A  loss  without  a  cause  of  action ;  see  Rail- 
roads, 3 ;  Lake  Erie,  etc.,  R.  Co.  v.  Fike,  554 ;  Wilkinson,  etc..  Glass 
Co.  V.  Dickinson,  230,  237. 

De  minimis  non  curat  lex:  The  law  does  not  concern  itseU  about  tri- 
fles ;  Green  v.  McGrew,  104,  112,  114. 

Expressio  unius  est  exclusio  alterius:  The  express  mention  of  one  thing 
implies  the  exclusion  of  another;  Silver,  Burdett  d  Co.  v.  Indiana 
State  Board,  etc.,  438,  460. 

Damnum  absque  injuria. — Application  of. — The  maxim,  damnum  absque 

injuria,  is  applicable  to  a  case  of  injury  by  one  servant  to  his  fellow 

servant,  where  no  negligence  of  the  master  contributes  to  such  injury. 

Wilkinson,  etc..  Glass  Co.  ▼.  Dickinson,  230. 

lONEB  AND  MINEItAIiS— 

As  to  rule  of  "safe  place"  in  making  rooms  safe,  see  Master  Ain>  Serv- 
ant, 10,  20 ;  Jennings  v.  Ingle,  153/ 
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Procured  by  fraud,  see  Building  and  Loan  Associations,  2 ;  Onarantif 
Sqv,,  etc.,  Assn.  v.  Sitnko,  412. 

xonoKS— 

In  arrest  of  judgment,  see  Pleading,  38 ;  Sisson  v.  Oarither$,  161. 

To  alter,  strike  out  and  make  additional  findings,  not  recognized,  see 

Trial,  50 ;  Leedy  v.  Capital  Nat.  Bank,  247. 
To  dismiss  appeal,  see  Appeal  and  Ebbob,  33 ;  Whinrey  v.  Starr,  623. 
To  make  more  specific,  see  Pleading,  39 ;  City  of  Vincennes  v.  Specs, 

389. 
To  modify  conclusions  of  law,  see  Tbial,  3 ;  HaUtead  y.  Sigler,  419. 
To  modify  judgment  is  premature  when  made  before  judgment,  sev 

Judgment,  3 ;  Leedy  v.  Capital  Nat.  Bank,  247. 
To  modify  judgment  by  reducing  it  should  be  overruled  where  facts 

show  it  to  be  too  small,  see  Trial,  52 ;  Leedy  v.  Capital  Nat,  Bank, 

247. 
To  produce  papers  for  inspection,  see  Trial,  4<5 ;  Home  Ins.  Co.  v.  Over- 
turf,  361. 
To  remand  cause  to  county  from  which  venue  was  taken  is  ground  for 

a  new  trial,  see  Appeal  and  Error,  14;  Indianapolis  8t.  R.  Co.  v. 

ISccrley,  4(57. 

KUNIGIPAL  GOBPOBATIONS— 

Action  lies  against,  ew  contractu,  for  board  for  its  prisoners,  see  Stat- 
utes, 9 ;  City  of  Kokomo  v.  Harness,  384. 

Complaint  for  foreclosure  of  lien  for  street  improvements,  see  Plead- 
ing, 41-43 ;  Helm  v.  Witz,  131 ;  Daly  v.  Ouhbins,  86. 

As  to  sufficiency  of  complaints  against,  for  negligence  in  condition  of 
streets,  see  Pleading,  44-46. 

1.  Towns. — Street  Improvements. — Assessments. — A  town  board  has 
the  statutory  right  to  pay  all,  part  or  none  of  the  cost  of  a  street 
improvement  from  the  general  funds,  and  if  it  decides  to  assess  the 
property  benefited  to  pay  the  cost  thereof,  it  must  assess  such  prop- 
erty according  to  statute.  Helm  v.  Witz,  131. 

2.  Street  Improvements. — Assessment  of  Property. — A  lot  fronting  on 
a  street  where  it  is  being  improved  and  whose  only  means  of  access 
is  by  such  street  is  assessable  for  the  cost  of  the  improvement  thereof. 

Helm  V.  Witz,  131. 

3.  Street  Improvements. —  Assessments. —  Notice. —  Statutes. —  An  as- 
sessment for  a  street  improvement,  where  the  only  notice  given  was 
for  bids  for  the  making  of  such  improvement,  is  void,  since  such  no- 
tice does  not  provide  such  owners  an  opportunity  to  be  heard. 

Daly  V.  Guhlnns,  86. 

4.  Street  Improvements. — Assessment. — Where  a  town  board  decides 
to  charge  the  cost  of  a  street  improvement  upon  the  abutting  prop- 
erty, an  assessment  against  a  part  only  of  such  abutting  property  is 
invalid.  Helm  v.  Witz,  131. 

5.  Street  Improvements. — Ordinance. — Invalid  in  Part. — An  ordinance, 
ordering  street  improvements  to  be  made  and  charged  against  the 
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abutting  property,  and  containing  a  clause  limiting  the  property  to 
be  charged  to  the  lots  lying  on  the  north  side  of  the  street  to  be  im- 
proved, is  valid,  except  such  limitation  which  is  void. 

HHm  V.  Witz,  13L 

6.  Street  Improvements, —  Assessment. —  Validity, —  Where  a  town 
board's  first  assessment  of  property  for  street  improvements  is  void, 
it  may  make  another  assessment  Helm  v.  Witz,  131. 

7.  Street  Improvements. — Notice. — Collateral  Attack. — ^An  assessment 
made  for  a  street  improvement  is  void  and  may  be  collaterally  at- 
tacked where  the  lot  owners  were  given  no  notice  of  the  proposal  for 
making  the  improvement,  or  of  the  filing  of  the  engineer's  report,  or 
of  the  time  and  place  for  the  hearing  of  grievances. 

Daly  V.  QMhbins,  Sa 

8.  Streets, —  Improvements. —  Assessments. —  Engineer' 9  Report. —  A 
failure  of  the  common  council  to  require  the  city  engineer  to  include 
in  his  report  of  street  improvements  the  frontagers'  names  and  the 
full  description  of  their  lots  invalidates  an  assessment  for  street  im- 
provements and  destroys  the  lien  thereof. 

Dunkirk  Land  Co,  v.  Zehner,  694. 

9.  Streets. — Improvements. — Assessments — Irregularities. — Waiver. — 
Personal  Liability, — A  frontager  who  executed  a  written  waiver  of 
any  illegality  or  irregularity  in  an  assessment  for  street  improve- 
ments and  therein  agreed  to  pay  such  sum  in  order  to  secure  ten 
years  in  which  to  pay  such  assessment,  instead  of  paying  within 
twenty  days  on  condition  no  waiver  was  filed,  can  not  set  up  any 
illegality  or  irregularity  in  defense  of  an  action  to  foreclose  the  lien 
of  such  assessment,  and  he  is  also  liable  personally  for  the  payment 
of  such  assessment.  Dunkirk  Land  Co.  v.  Zehner,  691. 

10.  Streets. — Defects. — Care  Required. — A  municipal  corporation  is 
liable  to  persons  injured  through  its  failure  to  exercise  ordinary  care 
in  keeping  its  streets  in  a  safe  condition. 

City  of  Vinoennes  v.  Specs,  389. 

11.  Streets. — Defects  Along  Side  of. — Care  Required. — It  is  the  duty 
of  a  municipal  corporation  to  erect  barriers  or  otherwise  warn  travel- 
ers of  excavations  or  other  dangerous  defects  along  and  close  to  the 
edge  of  its  streets.  City  of  Vincennes  v.  Spees,  389. 

12.  Streets.— Defects  Caused  hy  Third  Person.-^Duty. — It  is  the  duty 
of  a  municipal  corporation  to  maintain  its  streets  in  a  reasonably 
safe  condition,  regardless  of  who  may  cause  defects  therein. 

City  of  Vincennes  v.  Specs,  389. 

13.  Lighting  Streets. — Failure. — Negligence. — It  is  not  negligence  for 
a  municipal  corporation  to  fail  or  refuse  to  light  its  streets,  that  be- 
ing a  governmental  function.  City  of  Vincennes  v.  Specs,  389. 

14.  Station-House. — Statutes. — It  is  the  duty  of  every  city  governed 
by  the  metropolitan  police  law  (§3723  Bums  1901,  Acts  1897,  p.  90, 
§7)  to  provide  a  station-house  for  the  detention  of  its  prisoners. 

City  of  Kokomo  v.  Harness,  3S4. 

15.  Station-House. —  Prisoners. — Board. — Liability . — Statutes. — Where 
a  city  governed  by  the  metropolitan  police  law  (f  §3717-3730  Burns 
1901,  Acts  1897,  p.  90,  and  amendment.  Acts  1901,  p.  24)  uses  the 
county  jail  for  the  detention  of  its  prisoners,  it  thereby  adopts  such 
jail  as  its  station-house,  and  where  board  is  furnished  by  the  county 
sheriff  to  persons  arrested  by  such  city's  officers  without  process  and 
placed  in  such  jail,  such  city  is  liable  for  the  boarding  of  such  pris- 
oners from  the  time  of  such  incarceration  until  taken  before  the 
proper  tribunal  for  trial.  City  of  Kokomo  v.  Harness,  384. 
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See  Carriers;  Damages;  Evidence,  11-13;  Master  and  Servant; 
Municipal  Corporations;  Pleading;  Railroads;  Street  Rail- 
roads; Trial. 

Of  attorney  is  negligence  of  client,  see  Judgment,  5 ;  Carr  v.  First  Nat. 
Bank,  216. 

How  pleaded,  see  Pleading,  16, 17. 

Daty  of  court  in  cases  of,  see  Courts,  3;  Indianapolis  St.  R.  Co.  v. 
O'Donnelh  312. 

When  several  acts  of,  alleged,  proof  of  one  sufficient,  see  Trial,  13 ;  In- 
dianapolis 8t.  R.  Co,  V.  SUfer,  700. 

Where  answers  to  interrogatories  show  defendant  was  negligent,  an 
erroneous  instruction  as  to  what  constitutes,  is  harmless,  see  Appeal 
AND  Error,  51 ;  Indianapolis  St.  R.  Co.  v.  0*DonneU,  312. 

1.  Pleading. — Proof. — ^The  use  of  the  word  "negligent,"  in  the  charac- 
terization of  an  act,  in  the  complaint,  does  not  dispense  with  proof 
that  such  act  was  negligent.         Southern  Ind.  R,  Co.  v.  Messick,  676. 

2.  Elements  of. — ^Actionable  negligence  consists  of  three  elements: 
(1)  A  duty  on  the  part  of  defendant  to  protect  plaintiff  from  the  in- 
jury; (2)  a  failure  by  defendant  to  perform  that  duty;  and  (3)  an 
injury  to  plaintiff  on  account  of  such  failure. 

South  Bend,  etc,.  Plow  Co,  v.  Cissne,  373. 

8.    EstaUishment. — Injury, — Inference. — Negligence    is    not    presumed 

solely  because  of  an  accident,  but  the  negligence  must  be  shown  by 

positive  or  circumstantial  evidence,  and  the  injury,  to  create  liability, 

must  be  a  result  of  such  negligence. 

Southern  Ind.  R.  Co.  v.  Messick,  676. 

4.  Defective  Appliances. — Proof  of  One  Act  of  Negligence  Where  Two 
Are  Alleged. — Where  two  acts  of  negligence  are  alleged,  either  of 
which  would  constitute  a  cause  of  action,  proof  of  one  is  sufficient  to 
support  a  verdict  for  plaintiff.    Southern  Ind.  R.  Co.  v.  Hoggatt,  348. 

5.  Defective  Appliances, — Test. — ^Where  an  accident  is  unusual  and 
not  reasonably  to  be  anticipated  by  past  experience  with  the  appli- 
ances in  question,  there  is  no  culpable  negligence. 

Standard  Pottery  Co.  v.  Moudp,  427. 

6.  Contributory. — When  Declared  by  Court. — ^When  the  established 
facts  show,  without  room  for  diverse  inference,  that  the  plaintiff  did 
not  have  reasonable  grounds  for  believing  that  he  could  cross  a  street 

•  railway  track  without  injury,  the  court  can  declare  his  contributory 
negligence  as  a  matter  of  law. 

Indianapolis  St.  R.  Co.  v.  O'DonneU,  312. 

7.  Contributory. — When  Freedom  From,  Declared  by  Court. — When 
the  established  facts  show  that  there  was  no  reasonable  ground  for 
the  plaintiff  to  anticipate  injury  in  crossing  a  street-railway  track, 
his  freedom  from  contributory  negligence  may  be  declared  by  the 
court.  Indianapolis  St.  R.  Co.  v.  O'DonneU,  312. 

8.  Contributory. — Recklessness. — Indifference. — One  who  recklessly  or 
indifferently  casts  himself  into  a  place  of  known  and  immediate  dan- 
ger, is  guilty  of  contributory  negligence,  and  the  courts  can  so  declare. 

Indianapolis  St.  R.  Co.  v.  O'Donnelh  312. 

9.  Contributory, — When  Question  for  Jury. — Ordinarily,  contributory 
negligence,  when  it  depends  upon  many  elements  and  circumstances 
the  weight  of  which  depends  upon  their  relation  to  each  other,  is  a 
question  for  the  jury.  Indianapolis  St,  R.  Co,  v.  0*Donnell,  312. 
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10.  Contrihutary. — When  Question  for  Jury. — When  the  evidence  a« 
to  plaintiff's  contributory  negligence  is  conflicting  and  where  different 
inferences  can  reasonably  be  drawn  from  the  admitted  or  established 
facts,  the  question  of  plaintiff's  contributory  negligence  is  for  the 
jury.  IndianapoUs  St.  B,  Co.  v.  O'Donnell,  312. 

11.  Contributory, — To  permit  a  recovery,  the  plaintiff  must  show  a 
case  of  unmixed  negligence,  and  where  the  evidence  on  such  question 
is  conflicting,  such  question  is  for  the  jury. 

Indianapolis  8t.  B.  Co.  v.  O'DonnOl,  312. 

12.  Contributory. — Test — The  test  in  determining  whether  A  was 
guilty  of  contributory  negligence  as  a  matter  of  law  in  his  action 
against  B,  is  to  conceive  that  B  is  suing  A  for  damages  on  account 
of  the  same  tr.ansaction,  and  if  the  court  in  such  action  could  say  that 
A  was  guilty  of  negligence  as  a  matter  of  law,  then  the  court  is  justi- 
fied in  the  case  at  bar  in  saying  as  a  matter  of  law  that  A  was  guilty 
of  contributory  negligence. 

Indianapolis  8t.  B.  Co.  v.  O'DonnHl,  312. 

13.  Contributory. — ^The  negligence  of  plaintiff  is  not  contributory  un- 
less it  is  the  proximate  cause  of  the  injury. 

Indianapolis  8t.  B.  Co.  v.  Schmidt,  202. 

14.  Contributory. — Avoidance  of  by  Defendant. — Where  the  injurious 
consequences  of  plaintiff's  negligence  could  have  been  avoided  by  the 
defendant  by  the  exercise  of  ordinary  care,  such  defendant  is  liable 
for  the  injury  caused.  Indianapolis  St.  B.  Co.  v.  Schmidt,  202. 

15.  Contributory. — Street  Railroads. — A  person  who,  without  legal 
excuse,  goes  onto  a  street  car  track  so  dose  in  front  of  a  car  that  the 
motorman  can  not  avoid  a  collision,  is  guilty  of  contributory  negli- 
gence. Indianapolis  St.  B.  Co.  v.  Schmidt,  202. 

16.  Self-preservation. — Presumption. — The  presumption  is  that  the  in- 
stinct of  self-preservation  is  possessed  and  exercised. 

Terre  Haute  Electric  Co.  v.  Kieley,  180. 

17.  Contributory. — Seeing  and  Hearing  Car. — Presumption. — ^The  pre- 
sumption that  the  driver  of  a  vehicle  saw  and  heard  a  car  which  be 
could  have  seen  and  heard  is  disputable,  and  in  such  case  all  the 
other  circumstances  must  be  considered  in  determining  such  driver's 
contributory  negligence.        Indiahapolis  St.  B.  Co.  v.  O^DonneU,  312. 

18.  ^'Look-and-Listen**  Rule. — Application. — ^The  failure  of  plaintiff 
to  look  and  listen  for  an  approaching  car  is  not  conclusive  that  he 
was  guilty  of  contributory  negligence,  but  is  one  of  the  facts  to  be 
considered  in  determining  such  question. 

Indianapolis  St.  B.  Co.  v.  O'Donndl,  312. 

19.  Contributory. — Driving  on  Left  Side  of  Street. — Street  Railroads. 
— Qucsiion  for  Jury. — Where  plaintiff  was  driving  on  the  left  side  of 
the  jstreet  on  a  dark,  foggy  night  while  his  companion  was  looking 
for  the  approach  of  cars,  the  question  whether  plaintiff  was  act- 
ing as  an  ordinarily  prudent  man  under  the  circumstances,  was  one 
of  fact  for  the  jury.  Indianapolis  St.  B.  Co.  v.  Slifer,  700. 

20.  Contributory. — Street  Railroad  Crossing. — In  determining  the  con- 
tributory negligence  of  the  driver  of  a  vehicle  in  crossing  the  track 
of  a  street  railroad  there  must  be  taken  into  account  the  distance  of 
the  car  at  the  time  of  the  attempt  to  cross,  the  rapidity  of  the  move- 
ment of  the  car,  any  indications  that  the  car  would  be  stopped,  the 
apparent  and  actual  control  of  the  motorman  and  the  increase  of 
8i)eed  of  the  car  after  the  attempt  to  cross. 

Indianapolis  St.  R.  Co.  v.  O'DonneU,  312. 
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21.  Contributory, — Evidence, — Where  the  evidence  shows'  that  the 
plaintiff  was  driving  a  loaded  wagon  and  attempted  to  cross  the  track 
of  a  street  railway  when  a  car  was  approaching  at  from  70  to  150  feet 
distance ;  that  plaintiff  looked  for  a  car,  but  saw  none ;  that  there  was 
no  obstruction  to  his  view  and  that  the  car  was  running  at  from  15  to 
20  miles  an  hour,  the  question  of  plaintiff's  contributory  negligence  is 
for  the  jury.    Wiley,  J.,  and  Gomstock,  G.  J.,  dissenting. 

Indianapolis  8t.  R,  Co,  v.  0*Donnell,  312. 

22.  Contributory, — Railroads. — Street  Crossings. — Gates, — Where  the 
answers  to  the  interrogatories  are  consistent  with  a  conclusion  that 
the  defendant  railroad  company  raised  its  gates  at  a  street  crossing 
and  that  plaintiff's  decedent  walked  through,  stopping  for  the  passage 
of  defendant's  east-bound  train,  which  was  then  on  the  crossing, 
and  then  proceeded  a  few  feet  until  she  was  struck  by  (defendant's 
west-bound  train,  such  answers  are  not  in  irreconcilable  conflict  with 
a  general  verdict  for  plaintiff.       8mith  v.  Michigan  Cent,  R,  Co,  188. 

28.  Contributory, —  Railroads, —  Street  Crossings, —  Interrogatories. — 
Where  answers  to  interrogatories  show  that  plaintiff's  decedent,  after 
defendant  had  raised  its  gates  at  a  street  crossing,  attempted  to 
cross;  that  an  east-bound  train  was  on  the  crossing;  that  imme- 
diately after  it  cleared  the  crossing  she  passed  without  looking  east 
or  listening  for  the  approach  of  the  west-bound  train:  that  to  the 
question  whether  she  "could  see  the  approaching  train  at  any  time 
after  passing  the  south  track"  the  jury  answered  "yes,"  such  answers 
are  not  in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff, 
since  if  the  decedent  could  not  have  seen  such  train  until  it  struck 
her  or  until  it  was  too  late  to  escape,  such  last  answer  would  be  true. 

Smith  V.  Michigan  Cent.  R.  Co,,  188. 

24.  Contributory. — Railroads, — Street  Crossings, — Failure  to  Look. — 
The  fact  that  a  railroad  track  was  straight  and  the  injury  occurred 
in  the  daytime  is  not  conclusive  as  to  plaintiff's  contributory  negli- 
gence in  attempting  to  cross  such  track,  clnce  the  passage  of  two 
passenger-trains  at  the  crossing  where  the  injury  occurred  might 
have  been  unusual,  or  plaintiff  might  have  been  acquainted  with  the 
schedule  of  trains  and  the  west-bound  was  not  on  time. 

Smith  V.  Michig€m  Cent.  R,  Co,,  188. 

25.  Contributory, — Railroads, — Street  Crossings. — Signals. — The  ring- 
ing of  a  signal  bell  at  a  railroad  street  crossing  is  not  conclusive  as 
to  plaintiff's  contributory  negligence  where  two  trains  were  running 
in  opposite  directions,  and  where  plaintiff  in  passing  to  the  rear  of 
the  one  was  struck  by  the  other. 

Smith  V.  Michigan  Cent.  R.  Co.,  188. 

26.  Proximate  Cause, — Break  in  Line  of  CoiMOtion, — Where  by  rea- 
son of  a  defective  air-brake  an  interurban  car  ran  swiftly  and  uncon- 
trolled down  a  grade  and  in  making  a  short  turn  broke  a  flange  of  a 
wheel,  thereby  derailing  such  car  and  killing  the  motorman,  the  de- 
fective brake  is  the  proximate  cause  of  such  death. 

Terre  Haute  Electric  Co.  v.  Kieley,  180. 

27.  Prowimate  Cause, — Question  of  Fact. — ^What  Is  the  proximate 
cause  of  an  injury  is  primarily  a  question  of  fact  for  the  jury. 

Indianapolis  St,  R.  Co.  v.  Schmidt,  202. 

28.  Intervention  of  Responsible  Agent. — Effect. — The  intervention  of 
a  responsible  agent  breaks  the  line  of  causation  and  renders  such 
agent  alone  liable  for  the  results. 

Indianapolis  St,  R,  Co.  v.  Schmidt,  202. 
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20.  Antii^pation  of  DefendcnVs. — The  plaintiff  is  not  required  to  an- 
ticipate defendaDt's  negligence,  but  may  act  on  the  presumption  that 
defendant  will  exercise  ordinary  care. 

Indianapolis  8t,  R.  Co.  v.  O'DonneU,  312. 

80.  Railroads. — Ordinary  Care. — Anticipation  of  Possible  Accidents. 
— A  railroad  company  is  not  compelled  to  anticipate  all  possible  in- 
juries, but  only  such  as  are  likely  to  happen  in  the  usual  and  orderly 
conduct  of  the  road.  Cleveland,  etc.,  R.  Co.  v.  Haas,  626. 

81.  Anticipation  of  Defendant's  Negligence. — Effect  on  Original 
Wrongdoer. — Where  the  intervention  of  an  independent  agent  should 
have  been  foreseen,  the  original  wrongdoer  is  not  relieved  from  the 
consequences  of  his  negligence. 

Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 

82.  Liability  of  Intervening  Responsible  Agent. — A  motorman  200  feet 
away,  who,  with  full  knowledge  of  plaintiff's  danger  on  a  car  track, 
runs  his  car  against  plaintiif,  is  a  responsible  intervening  agent 
whose  negligence  renders  his  master  liable. 

Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 

88.    Pro^mate  Cause. — Street  Railroads. — The  negligence  of  a  street 

railroad  company,  which,  with  full  knowledge  of  plaintiff's  dangers, 

and  being  able  to  avoid  a  collision,  negligently  refuses  to  stop  its 

car,  is  the  proximate  cause  of  injuries  caused  by  such  collision. 

Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 
NEW  TBIAIi— 

See  Appeal  and  Ebbob. 

Action  for,  under  §572  Burns  1901,  is  independent  suit,  see  Statutes, 

10 :  Slusser  v.  Palin,  335. 
Refusal  of  jury  trial  is  cause  for,  see  Appeal  and  Ebbob,  9,  10. 
Refusal  to  appoint  stenographer  not  ground  for,  see  Tbial,  47;  Chi' 

cago,  etc.,  R.  Co.  v.  McEtcen,  251. 
Overruling  motion  to  remand  cause  to  county  from  which  venue  was 

taken  is  ground  for,  see  Appeal  and  Ebbob,  14 ;  Indianapolis  6t.  A. 

Co.  V.  Seerley,  467. 

1.  Verdict  Contrary  to  Evidence. — "That  the  verdict  of  the  jury  is 
contrary  to  the  evidence"  is  no  cause  for  a  new  trial. 

Jennings  v.  Ingle,  153. 

2.  Verdict  Contrary  to  Law  and  Evidence. — ^**That  the  verdict  is  con- 
trary to  the  law  and  evidence"  is  no  cause  for  a  new  trial. 

Jennings  v.  Ingle,  153. 

3.  Verdict  Contrary  to  Law. — ^A  verdict  improperly  affected  by  errors 
of  law  occurring  on  the  trial,  or  a  verdict  founded  upon  insufficient 
evidence,  is  "contrary  to  law."  Jennings  v.  Ingle,  153. 

4.  Evidence. — Exclusion  of. — Offer  to  Prove. — The  exclusion  of  evi- 
dence presents  no  ground  for  a  new  trial  where  no  offer  was  made 
showing  what  such  excluded  evidence  was. 

Millington  v.  O'Dell,  225. 

5.  Causes  For. — Fraud  Discovered  After  Term. — Fraud  discovered 
after  the  term  at  which  judgment  was  rendered  is  a  good  cause  for  a 
new  trial  under  §572  Burns  1901,  §563  R.  S.  1881,  providing  for  a 
new  trial  where  causes  therefor  are  discovered  after  the  term  at 
which  judgment  was  rendered.  Slusser  v.  PaUn,  835. 

6.  Injunction. —  yuisance. —  Pollution. —  Evidence. —  A  complaint,  al- 
leging that  defendants  operated  a  strawboard  factory  and  discharged 
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refuse  into  the  river  which  flowed  through^  plaintiff's  farm,  is  sup- 
'    ported,  where  the  proof  shows  that  the  refuse  was  carried  by  a  cir- 
cuitous route,  finally  emptying  into  such  river. 

United  States  Board  d  Paper  Co,  v.  Moore,  684. 

7.  Special  Findings. — Evidence, — A  new  trial  will  not  be  granted  on 
account  of  the  failure  of  evidence  to  establish  a  special  finding  that 
testator  paid  the  $500  which  he  owed  his  wife,  where  his  will  re- 
quired two  of  his  children  to  pay  his  widow  that  sum,  making  it  a 
charge  upon  their  devises,  and  where  one  witness  testified  that  testa- 
tor had  told  her  on  two  occasions  that  he  intended  for  such  children 
to  repay  such  sum.  Chaplin  v.  Leapley,  511. 

8.  Evidence. — Telephone  Companies. — Where  a  telephone  company 
brings  suit  to  restrain  defendants  from  removing  telephone  poles 
from  a  certain  strip  of  land,  claiming  that  such  strip  is  a  street  and 
that  the  marshal  directed  the  location  of  such  poles,  and  the  evi- 
dence wholly  fails  to  show  such  land  was  a  street,  or  that  the 
marshal  directed  such  location  of  the  poles,  a  new  trial  should  be 
granted.  Heck  v.  Greenwood  Tel.  Co.,  244. 

9.  Verdict  not  Supported  hy  Evidence. — Where,  in  an  action  by  a 
servant  against  his  master  for  damages  for  personal  injuries,  the 
evidence  shows  that  such  servant  was  working  at  an  unguarded  saw 
used  as  a  part  of  the  defendant  railroad  company's  repair  shop ;  that 
it  was  practicable  to  guard  such  saw ;  that  such  servant  was  injured 
by  said  saw  so  that  his  arm  had  to  be  amputated,  and  that  he  was 
not  guilty  of  contributory  negligence,  a  verdict  for  plaintiff  can  not 
be  set  aside.  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  32. 

10.  Insurance. —  Mutual  Benefit. — Evidence. — Sufficiency. — Where  the 
evidence  shows  that  a  member  of  a  fraternal  beneficiary  society 
failed  to  pay  an  assessment  at  the  time  fixed  by  the  by-laws  and 
that  after  such  member's  death  such  assessment  was  paid  to  the 
society's  local  treasurer,  who  returned  same  upon  learning  of  such 
member's  death,  a  verdict  and  judgment  for  such  member's  bene- 
ficiaries can  not  be  sustained.         Supreme  Lodge,  etc.,  v.  Jones,  121. 

KOKJOINBSB- 

See  Parties. 

KOTES— 

See  Bills  and  Notes. 

NOTICE— 

See  Insurance. 

To  agent  is,  to  principal,  see  Principal  and  Agent,  2 ;  Farmers  Mui, 
Fire  Ins.  Co.  v.  Jackman,  1. 

In  taking  vacation  appeal  required,  see  Appeal  and  Error,  59,  60; 
Slusser  v.  Palin,  335 ;  Hoeger  v.  Citizens  St.  R.  Co.,  289. 

Assignee  of  negotiable  paper  without,  not  prejudiced,  see  Bills  and 
Notes,  3;  Brown  v.  Fisher,  549.' 

Of  assesslnent  for  street  improvements  must  be  given,  see  Municipal 
Corporations,  3;  Daly  v.  Ouhhins,  8G. 

Assessment  for  street  improvements  without,  void  and  subject  to  col- 
lateral attack,  see  Municipal  Corporations,  7 :  Daly  v.  OuhUns. 

Necessary  for  jurisdiction  in  highway  proceedings,  see  Highways,  1; 
Sisson  V,  Carithers,  161. 
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Member  of  mutual  comiMiiiy  most  take,  see  Insubance,  11,  14 ;  Farm- 
ers Mut.  Fire  In8.  Co,  v.  Jackman,  1. 

Is  required  but  once  in  liquor  applications,  see  Intoxicatiko  Liquors^ 
1;  Perdue  Y.  0411,99. 

To  quit  not  necessary  where  lease  is-  for  definite  time,  see  Landlobd 
AND  Tenant,  2 ;  MiUington  v.  O^DeU,  225. 

All  persons  dealing  with  public  officers  must  take  notice  of  powers,  see 
Officebs,  2 ;  Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc,  438. 

Purchaser  of  lands  with,  not  protected,  see  Reformation  of  Instru- 
ments, 2 ;  Pierce  ▼.  Vantell,  525. 

Finding  that  record  fails  to  show,  not  a  finding  that  there  was  none, 
see  fRiAL,  56 ;  Fell  v.  West,  20. 

1.  Registry  Return  Receipt. — ^A  failure  to  receive  the  registry  return 
receipt  is  notice  that  such  registered  letter  or  package  has  not  been 
delivered.  Carr  v.  First  Nat.  Bank,  216. 

2.  Deed  Records. — Recitals. — ^The  purchaser  of  real  estate  must  take 
notice  of  the  deed  records  and  the  recitals  in  the  deeds  making  up  his 
chain  of  title.  Pierce  v.  VanseU,  525. 

8.  Administrator's  Deed. — Court  Orders. — ^An  administrator's  deed, 
giving  the  volume  and  page  of  the  order  of  the  court  directing  a  sale 
of  real  estate,  is  notice,  to  all  dealing  with  the  title,  of  the  contents 
of  such  order  and  the  limitations  upon  the  powers  of  such  adminis- 
trator. Pierce  v.  Vansell,  525. 

NtnSAKCB— 

Pollution  of  watercourse  is,  see  New  Trial,  6 ;  United  States  Board  d 
Paper  Co.  v.  Moore,  684. 

OFFICEBS^ 

1.  Statutory  Powers. — Acts  Within, — ^Where  a  statute  prescribes  the 
method  for  a  statutory  board  or  officer  to  perform  an  official  act, 
such  method  must  be  strictly  followed. 

Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

2.  State  Board  of  School  Book  Commissioners, — Powers. — Notice. — ^All 
persons  dealing  with  the  state  board  of  school  book  commissioners 
are  conclusively  presumed  to  know  the  scope  and  bounds  of  its  au- 
thority. Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc,  438. 

8.  State  Board  of  School  Book  Commissioners, — Powers, — ^The  duties 
of  the  state  board  of  school  book  commissioners  are  prescribed  by 
statute,  and  such  board  can  bind  the  State  only  by  its  actions  within 
the  powers  so  conferred. 

SUver,  Burdett  d  Co.  v.  Iftifiafia  State  Board,  etc.,  438. 

OIL— 

Leases  for,  see  Contracts,  11 ;  Shenk  v.  Stahl,  493. 

opnnoKs— 

What  are,  in  insurance  applications,  see  Insttrance,  2 ;  Home  Ins.  Co. 
V.  Overturf,  361. 
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PABTIES— 

Aa  to  term-time  appeals,  see  Appeal  and  Ebbob,  15;    Smith  v.  Peters, 

118. 
As  to  taking  exceptions,  see  Appeal  and  Ebbob. 
Sufficiency  of  demurrer  for,  see  Pleading,  26;  City  of  Vincennes  v. 

Specs,  389. 
As  to  joinder  of  life  tenant  with  remaindermen  in  an  action  against 

tenant,  see  Pleading,  87 ;  Halstead  v.  Sigler,  419. 

PAYHENT— 

Of  doctors'  bills  not  necessary  in  order  to  recover  value  of,  in  negli- 
gence cases,  see  Evidence,  13 ;  Indianapolis  8t.  R,  Co,  v.  Haverstiok, 
281. 

Does  not  estop  railroad  company  from  appealing  from  award,  see  Rail- 
BOADS,  1 ;  Cleveland,  etc.,  R.  Co,  v.  Hayes,  539. 

Bequest,  unexplained,  to  a  creditor,  presumed  to  be  in  payment  of  debt, 
see  Wills,  1 ;  Chaplin  v.  Leapley^  511. 

PEKAI«TIES— 

What  are,  see  Covenants,  6 ;  Chicago,  etc,  R.  Co,  v.  McEwen,  251. 

PLEADING— 

See  Amendment,  1,  2 ;  Wilkinson,  etc..  Glass  Co,  v.  Dickinson,  230. 
Characterizing  an  act  as  negligent  in,  does  not  dispense  with  proof,  see 

Nequoence,  1 ;  Southern  Ind,  R,  Co,  v.  Messick,  676. 
Demurrer  to  complaint  and  exception  to  conclusions  of  law  present 

same  question  where  facts  are  same,  see  Appeal  and  Ebbob,  52,  53 ; 

Chaplin  v.  Leapley,  511 ;  Union  Investment  Co,  v.  McKinney,  594. 
Judgment  resting  on  complaint  containing  good  and  bad  paragraphs 

can  not  be  upheld  unless  record  shows  it  is  based  on  the  good  ones, 

see  Judgment,  4 ;  Daly  v.  Chuhhins,  86. 
Special  findings  not  aided  by,  see  Tbial,  49;   Union  Investment  Co, 

V.  McKinney,  594. 

1.  Complaint, — Account, — A  complaint  alleging  that  defendant  is  in- 
debted to  plaintiff  in  the  sum  of  $45  balance  on  salary  and  $259.44 
for  commission  on  goods  sold,  is  an  action  for  salary  and  commis- 
sions already  earned,  and  not  for  breach  of  contract. 

Dibble  V.  Roberts,  159. 

2.  Answer. —  Amendment, —  Leave  to  File. —  Refusal, —  Discretion, — 
Abuse, — It  is  an  abuse  of  discretion  by  the  trial  court  to  refuse  the 
defendant  leave  to  file  a  paragraph  of  answer  during  the  trial  on 
May  23,  when  defendant  ascertained  the  facts  of  such  answer  during 
the  progress  of  such  trial  on  May  22,  where  proper  diligence  was 
shown  to  ascertain  such  facts  prior  thereto. 

Home  Ins.  Co,  v.  Overturf,  361. 

8.    Highway  Petition. — Amendment. — ^The  omission  of  the  names  of  the 

owners  of  land  through  which  a  proposed  highway  will  pass  may  be 

supplied  by  amendment.  Sisson  v.  Carithers,  161. 

,     Vol.  35—48 


764  IIs'DEX. 

FLEADINGh— Continaed 

4.  Anatcer. — BiUs  and  Notes, — Action  hy  Assignee, — Real  Party  in  In^ 
terest, — ^An  answer,  by  the  makers  of  a  promissory  note  in  an  action 
by  the  assignee  thereof,  which  states  that  such  note  "does  not  now, 
nor  has  it  ever  belonged  to  the  plaintiff,  «  «  «  i^q^j  h^^^^  ^^  -^ 
not  the  real  party  in  interest,"  is  insufficient,  since  it  virtually  ad- 
mits the  assignment,  and  does  not  state  any  facts  to  negative  plain- 
tiff's legal  ownership.  Aroint  v.  Fisher,  549. 

5.  Answer. — Bills  and  Notes. — Payment. — Res  Judicata. — Former  Ac- 
tion Pending. — ^An  answer  by  the  makers,  to  an  action  on  a  negotia- 
ble note  by  the  assignee,  which  fails  to  show  payment  to  the  rightful 
holder,  or  a  prior  adjudication  of  his  rights,  or  another  action  pend- 
ing between  the  parties  to  the  suit  concerning  the  same  subject-mat- 
ter, is  bad.  Brown  v.  Fuiher,  549. 

6.  Complaint. — Contracts. — Consideration. — ^A  complaint  for  damages 
for  the  breach  of  an  oral  contract,  which  fails  to  allege  a  considera- 
tion therefor,  is  bad.  Taylor  v.  Leeson,  620. 

7.  Complaint. — Contracts. — Allegations  of  Performance. — A  complaint 
for  the  enforcement  of  a  written  contract  must  allege  the  performance 
of  the  conditions  on  plaintiff's  part  or  a  legal  excuse  therefor. 

Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc,  438. 

8.  Construction. — Doubt. — Where  doubt  exists  as  to  the  meaning  of  a 
pleading,  it  will  be  construed  most  strongly  against  the  pleader. 

Shenh  v.  StahX,  493. 

9.  Complaint. — Substance. — Form. — Under  the  Indiana  code  of  prac- 
tice the  nature  of  the  cause  of  action  is  determined  by  the  substance 
of  the  complaint,  and  not  by  its  form. 

Hoosier  Construction  Co.  v.  National  Bank,  etc.,  270. 

10.  Complaint. —  Legal  or  Equitable  Action. —  How  Determined. — 
Whether  a  complaint  states  an  action  at  law  or  in  equity  must  be 
determined  by  the  general  character  of  the  pleading,  and  not  by  Iso- 
lated averments. 

Hoosier  Construction  Co.  v.  National  Bank,  etc,  270. 

11.  Construction  of. — ^A  pleading  must  be  construed  according  to  its 
material  and  leading  allegations,  and  from  its  general  scope  and  tenor. 

South  Bend,  etc^  Plow  Co,  v.  Cissne,  373. 

12.  Awkward  Statement  of  Facts. — Where  a  pleading  fairly,  though 
awkwardly,  states  the  materia]  facts,  it  will  be  sustained  as  against 
a  demurrer.  South  Bend,  etc.  Plow  Co.  v.  Cissne,  373. 

13.  Inferences  to  Supply  Material  Facts. — Courts  can  not  draw  infer- 
ences from  general  allegations  in  a  pleading  in  order  to  supply  ma- 
terial fact3.  South  Bend,  etc.  Plow  Co.  v.  Cissne,  373. 

14.  Treatment  by  Parties. — Though  a  complaint  for  a  new  trial  was 
apparently  treated  as  a  motion  in  a  prior  cause,  such  fact  can  not 
destroy  its  character  as  an  independent  proceeding. 

Slusser  v.  Palin,  335. 

15.  Complaint. — Paragraphs  of. — Each  paragraph  of  a  complaint  must 
be  sufficient  within  itself.  Daly  v.  Oubbins,  86. 

16.  Complaint. — Negligence. — How  Alleged. — ^A  complaint  alleging  the 
commission  of  an  injurious  act  by  defendant  and  characterizing  such 
act  as  negligently  committed  is  sufficient. 

Southern  Ind.  R.  Co.  v.  Messick,  676. 

17.  Complaint. — Negligence. — How  Characterized. — ^A  complaint,  char- 
acterizing an  act  as  "negligently"  done,  is  sufficient  as  against  a  de- 
murrer. Lake  Erie,  etc,  R.  Co.  v.  Fike,  554. 


iJSIDEX.  755 

FLBADINCh— Continued. 

18.  Complaint, — Sufficiency  Questioned  First  Time  on  Appeal, — Rule, 
— A  complaint  is  sufficient,  as  against  an  attack  made  for  the  first 
time  on  appeal,  where  it  contains  facts  sufficient  to  bar  another  action 
for  the  same  cause.  Crystal  Ice,  etc.,  Co.  v.  M9rioh  Oas  Co,,  295. 

19.  Complaint, ^Sufficiency, — Initial  Attack  on  Appeal, — ^A  complaint 
is  sufficient,  when  attacked  for  the  first  time  on  appeal,  where  it 
states  facts  sufficient  to  bar  another  action,  and  includes  every  fact 
absolutely  necessary  to  state  a  cause  of  action.     Smith  ▼.  Smith,  610. 

20.  Complaint, — Aider  ty  Verdict, — A  complaint  for  damages  for  a 
breach  of  contract,  which  shows  no  consideration  therefor,  is  not 
aided  by  the  verdict  or  judgment.  Taylor  y.  Leeson,  620. 

21.  Complaint,-^Conversion, — Oas, — ^A  complaint  by  a  gas  comiMiny, 
alleging  that  defendant  opened  plaintifTs  pipe-line,  and,  without  per- 
mission, took  gas  therefrom,  states  a  cause  of  action  for  conversion, 
and  where  such  complaint  states  that  plaintiff  was  the  "owner"  of 
such  gas  it  is  not  necessary  to  allege  that  plaintiff  was  "in  posses- 
sion" thereof.  Crystal  Ice,  etc,,  Co.  v.  Marion  Gas  Co.,  295. 

22.  Demurrer  to  Complaint, — Form  of, — A  demurrer  that  "the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  good  cause  of 
action"  is  sufficient,  "good"  being  treated  as  surplusage. 

City  of  Vincennes  v.  Specs,  389. 

23.  Demurrer, — Form  of, — ^A  demurrer  to  the  "complaint"  is  sufficient 
to  challenge  the  sufficiency  of  the  "amended  complaint"  where  such 

•  demurrer  was  filed  subsequently  to  the  filing  of  such  amended  com- 
plaint. City  of  Vincennes  v.  Spees,  38d. 

24.  Complaint, — Jurisdiction. — Want  of. — Demurrer, — ^A  demurrer  to 
a  complaint,  for  want  of  Jurisdiction  over  the  subject-matter  will  be 
overruled  unless  the  want  thereof  appears  upon  the  face  of  the  com- 
plaint. Indianapolis  St.  R.  Co.  v.  Seerley,  467. 

25.  Answer, — Demurrer, — Sustaining  a  demurrer  to  a  paragraph  of 
answer  is  harmless  error  where  the  facts  therein  pleaded  may  be 
proved  under  another  paragraph. 

Farmers  Mui.  Fire  Ins.  Co.  v.  Jackman,  1. 

26.  Demurrer. — Nonjoinder  of  Defendant, — A  demurrer  for  nonjoinder 
of  a  defendaiit,  which  fails  to  show  any  reason  that  such  nonjoined 
person  is  a  necessary  party,  is  insufficient. 

City  of  Vincennes  v.  Spees,  389. 

27.  Departure. — Where  plaintiff  declares  in  her  first  paragraph  of 
complaint  upon  a  mutual  life  policy  payable  to  her,  and  defendant 
answers  that  the  insured  took  out  a  new  policy  afterward  and  made 
defendant  the  beneficiary,  and  the  defendant  also  files  a  cross-com- 
plaint on  his  policy,  and  she  answers  such  cross-complaint  and  replies, 
to  defendant's  answer  by  setting  out  an  antenuptial  contract  provid- 
ing that  in  consideration  of  marriage  the  insured  made  her  the  bene* 
ficiary,  and  that  the  defendant's  policy  was  issued  in  violation  of  the 
insurer's  by-laws,  and  without  consideration,  and  that  the  insured  at 
the  time  of  procuring  defendant's  policy  was  of  unsound  mind,  such 
reply  was  not  a  departure,  and  if  it  had  been,  it  would  be  harmless 
as  the  facts  were  all  provable  under  the  answer  to  the  cross-com- 
plaint. Carter  v.  Carter,  73. 

28.  Complaint. — Partition  Fences. — Attegation  of. — Where  the  com- 
plaint alleges  that  certain  lands  belong  to  plaintiff  and  certain  lands 
to  defendant,  and  they  are  separated  by  a  partition  fence,  and  that 
such  fence  runs  "between  their  said  lands,"  and  that  such  fence  is 
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"constructed  and  used"  as  a  partition  fence,  it' Is  sufficiently  sbown. 
that  such  fence  is  a  partition  fence  witbin  the  statute  (§6564  Buvn9 
1901,  Acts  1897,  p.  184,  ID.  Buret  v.  Davi9,  G«. 

29.  Complaint.^- PariitUm  Fencea.^^  lAens.—^  EwMkHs. —  A  complaint 
for  the  foreclosure  of  a  lien  for  the  repair  of  a  pertitioa  fence  should 
allege  the  steps  taken  under  the  statute  (§6864  Bums  1901,  Acts' 
1897,  p.  184,  §1),  culminating  in  a  valid  lien;  end  exhibits,  showing 
such  steps,  filed  with  and  made  part  of  the  complaint,  will  be  re- 
garded as  a  part  thereof.  Burdt  ▼.  Davis,  648. 

SO.  Complaint — Partition  Fences. — Repair  hy  AdfoMuff  Owner. — It* 
is  not  necessary  for  the  adjoining  owner  to  allege  in  an  action  for 
the  foreclosure  of  a  lien  for  the  repair  of  a  partition  fence  that  he 
has  kept  his  portion  in  good  repair.  Bwrdt  t.  Davis,  648. 

^1.  Complaint. — Foreclosure  of  Lien  for  Partition  Fences. — Title. — 
Where  the  plaintiff,  in  an  action  for  the  foreclosure  of  a  lien  for  the 
repair  of  a  partition  fence,  proceeds  definitely  upon  tbe  theory  that 
the  parties  are  the  owners  of  the  lands  in  fee  simple,  an  objection 
that  the  complaint  does  not  expressly  so  allege  is  not  well  taken. 

Burek  t.  Davis,  648. 

82.  Tort. — Joint  Defendants. — One  Taking  Advantage  of  Error  Against 
the  Other. — One  joint  defendant  can  not  take  advantage  of  an  error 
in  overruling  a  demurrer  to  a  complaint  against  both  defendants, 
when  the  complaint  is  sufficient  as  to  such  complaining  defendant. 

Acme  Bedford  Stone  Co.  v.  MePketridge,  79. 

S3.  Insurance. — Ownership. — Knowledge. — Election. — ^Where  a  mutual 
fire  company  receives  and  retains  premiums  on  a  policy  after  knowl- 
edge that  the  owner  has  conveyed  the  fee-simple  estate,  reserving  a 
life  estate  only  in  the  real  estate  on  which  the  insured  property  was 
located,  it  thereby  elects  to  treat  such  policy  as  vel|d,  though  the 
policy  provides  it  shall  be  void,  and  a  complaint  showing  such  facts 
is  good  on  demurrer.  Farmers  Mut.  Fire  Ins.  Co.  v.  Jackman,  1. 

34.  Answer. — Insurance. — Negligence  of  Plaintiff  in  Permitting  BuUd- 
ing  to  Bum. — Conclusions. — An  answer,  in  an  action  on  a  fire  policy, 
alleging  that  plaintiff  negligently  stood  by  and  permitted  the  insured 
building  to  burn,  is  bad,  conclusions  and  not  facts  being  alleged. 

Home  Ins.  Co.  v.  Overturf,  361. 

35.  Answer. —  Insurance. —  Additional. —  Election. —  Tender. —  An  an- 
swer, in  an  action  on  a  fire  policy,  which  alleges  a  condition  in  such 
policy  nullifying  same  on  account  of  undisclosed  additional  insurance* 
and  which  further  alleges  that  immediately  after  such  company's  as- 
certaining such  additional  insurance,  it  elected  to  avoid  the  policy 
and  returned  the  unearned  portion  of  the  premium,  which  plaintiff 
refused  to  accept,  states  a  defense  to  such  action. 

Home  Ins.  Co.  v.  Overturf,  361. 

36.  Complaint. — Termination  of  Lease. — Failure  to  Negative. — ^Where 
the  tenant  has  a  lease  of  a  gas-well  "so  long  as  it  is  used  for  the 
same"  and  his  complaint  shows  that  the  landlord  is  in  possession  and 
that  the  gas-well  ceased  to  provide  sufficient  gas  to  supply  the  tenants 
and  that  they  ceased  to  use  gas  from  such  well,  such  complaint  fails 
to  show  that  the  lease  has  not  expired,  and  that  the  tenants  have 
not  parted  with  their  interest  therein.  Shenk  v.  StaM,  493. 

37.  Parties. — Damages. — Injunction. — Landlord  and  Tenant. — Waste. 
— Where  an  administratrix,  having  possession  and  power  to  rent  cer- 
tain real  estate  by  the  terms  of  decedent's  will,  joined  with  the  dev- 
isees, remaindermen  and  the  life  tenant,  in  an  action  against  the 
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tenant  of  such  land,  to  restrain  such  tenant  from  cutting  timber 
thereon  and  for  damages  for  timber  already  cut,  such  action  is  not 
for  waste.    HtUstead  v.  Coen,  31  Ind.  App.  302,  explained. 

HoUiead  v.  8%oler,  419. 

88.  Amendment, — Motion  in  Arrest, — ^A  judgment  on  a  highway  peti- 
tion, which  was  defective  but  made  good  by  an  amendment,  is  not 
subject  to  a  motion  in  arrest.  8i8son  v.  Carithers,  161. 

89.  Motion  to  Make  Complaint  More  Specific, — Amended  Complaint  on 
File. — ^A  motion  to  make  the  ''complaint"  more  specific  presents  no 
question  on  appeal  where  an  amended  complaint  was  afterwards  filed. 

City  of  Vincennes  v.  fifpeev,  389. 

40.  Complaint, — Money  Due  Under  Written  Contract, — Indebitatus 
Assumpsit, — Indebitatus  assumpsit  lies,  regardless  of  the  Indiana  code 
of  civil  procedure,  for  the  recovery  of  a  sum  due  under  a  written  con- 
tract fully  performed  by  the  plaintiff.  Peden  v.  8cott,  370. 

41.  Complaint, — Foreclosure  of  Street  Improvement  Lien, — Proceedr 
ings  of  Municipal  Corporation, — Hoto  Averred, — ^A  complaint  to  fore- 
close a  street  improvement  lien  is  not  required  to  set  out  the  different 
proceedings  of  the  municipal  corporation  leading  up  to  the  assessment, 
a  general  averment  that  all  things  required  by  the  statute  to  be  done 
were  rightfully  done  being  sufficient,  but  the  assessment  itself  must 
be  set  out.  HeUn  v.  Witz,  131. 

42.  Complaint, — Street  Assessment, — Description  of  Lots  Assessed, — A 
complaint  to  foreclose  a  street  improvement  Hen,  which  sets  out  as  an 
exhibit  a  copy  of  the  assessment  which  contains  only  a  reference  to 
the  engineer's  report  for  a  complete  description,  and  which  also  sets 
out  a  description  of  the  lot  as  contained  in  such  report,  is  sufficient 
as  to  the  description  of  such  lot.  Helm  v.  Witz,  131. 

43.  Complaint, —  Street  Improvement  Lien, —  Foreclosure, —  A  com- 
plaint for  the  foreclosure  of  a  street  improvement  lien,  which  fails  to 
state  that  such  improvement  was  based  upon  the  petition  of  the  own- 
ers of  two-thirds  of  the  whole  line  of  lots,  or  that  such  improvement 
was  ordered  with  the  concurrence  of  two-thirds  of  the  board  of  trus- 
tees of  the  town,  or  that  any  notice  of  the  filing  of  the  engineer's  re- 
port, at  any  other  notice,  was  given  to  the  property  owners,  is  not 
sufficient  on  demurrer.  Daly  v.  (Nubbins,  86. 

44.  Defect  Out  of  Street  Proper, — How  Alleged, — The  want  of  a  bar- 
rier or  railing  to  protect  travelers  from  running  into  excavations  or 
ponds,  or  against  a  wall,  stones  or  other  dangerous  obstructions  along 
the  line  of  travel  on  a  street,  may  be  alleged  as  a  defect  in  such 
street.  City  of  Vincennes  v.  Specs,  389. 

46.  Negligence, — Sidewalk, — Obstruction  Along, — A  complaint  alleging 
that  a  municipal  corporation  permitted  a  "large  stone"  to  remain 
"along  the  sidewalk,  at  the  edge  thereof" ;  that  plaintiff,  passing 
along,  in  the  exercise  of  due  care,  on  a  "very  dark  night"  ran  against 
said  stone,  thereby  greatly  injuring  herself;  that  there  were  no  bar- 
riers, guards  or  lights  erected  to  warn  travelers  of  such  danger ;  that 
she  was  ignorant  of  such  defect  and  that  defendant  knew  of  it.  is  in- 
sufficient. City  of  Vincennes  v.  Specs,  389. 

46.  Complaint, —  Municipal  Corporations, —  "Negligence. —  Fellow  Serv- 
ants,— ^A  complaint  against  a  municipal  corporation  and  a  person  for 
damages  for  personal  injuries,  which  alleges  that  plaintiff  was  em- 
ployed by  defendants  to  assist  in  moving  gravel  from  a  lot,  and  that 
while  so  engaged  the  driver  of  a  wagon  in  which  plaintiff  was  riding 
drove  into  a  "dangerous,  hidden  and  unguarded  hole,"  causing  plain- 
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tiff's  injuries,  fails  to  state  a  cause  of  action  where  it  is  not  alleged 
that  such  driver  was  not  a  fellow  servant  and  that  such  driver  had 
no  knowledge  of  such  danger.  Marker  v.  City  of  Mishawaka,  293. 

47.  Complaint, — Master  and  Servant. — Defects. — Promise  to  Repair, 
— ^A  complaint  which  discloses  the  relationship  of  master  and  servant 
and  alleges  a  promise  to  repair  unnecessarily  hazardous  defective  ap- 
pliances, followed  by  an  injury  caused  by  such  defective  appliances, 
states  a  prima  facie  case.         Terre  Haute  Electric  Co.  v.  Kielcv,  180. 

48.  Cofnpl<Unt. — Injury  to  Servant. — Common  Law. — Safe  Place. — In 
an  action  by  the  servant  against  his  master  for  failure  to  provide  a 
safe  place  wherein  to  work,  it  is  necessary  at  common  law  to  allege 
that  su,ch  master  knew  of  the  defect  and  that  the  servant  did  not 
know  thereof,  and  these  must  be  shown  affirmatively,  and  an  aver^ 
ment  of  the  servant's  "belief"  of  no  defect  is  not  equivalent  to  an 
averment  of  want  of  notice  of  such  defect. 

Acme  Bedford  Stone  Co.  v.  McPhetridge,  79. 

49.  Complaint. —  Negligence. —  Master  and  Servant. —  Safe  Place. —  A 
cozhplaint  by  the  servant  against  his  master  for  damages  for  personal 
injuries  on  account  of  negligence  in  failing  to  provide  a  safe  place  in 
which  to  work,  must  show  that  it  was  such  servant's  duty  to  go  into 
or  work  in  such  unsafe  place. 

South  Bendf  etc..  Plow  Co.  v.  Cissne,  373- 

60.  Complaint. — Master  and  Servant. — Negligence. — Defective  Appli^ 
ances. — A  complaint,  alleging  that  defendant's  foreman  ordered  plain- 
tiff  to  assist  in  doing  certain  work  outside  of  the  scope  of  his  em- 
ployment, and  that  the  master  knowingly  furnished  defective  and 
dangerous  appliances  for  the  performance  of  such  work ;  that  plain- 
tiff did  not  know  of  such  defects  and  dangers  and  could  not  ascertain 
the  same  by  the  exercise  of  reasonable  care,  and  that  by  reason  of 
such  defective  appliances  plaintiff  was  injured,  states  a  cause  of  ac- 
tion. Standard  Pottery  Co.  v.  Moudy,  427. 

61.  Complaint. — Safe  Place.-^vert axing  Floor  Space  With  ifan«- 
factured  Products. — A  complaint  by  the  servant  against  his  master 
for  negligence  in  overtaxing  the  floor  'space  of  his  plant  with  the 
manufactured  product  must  show  that  such  a  quantity  of  goods  was 
stored  that,  if  piled  with  ordinary  care,  it  could  reasonably  be  fore- 
seen that  some  injury  would  probably  result  therefrom. 

South  Bend,  etc..  Plow  Co.  v.  Cissne,  373. 

52.  Complaint. — Negligence. — How  Alleged. — A  complaint,  which  al- 
leges that  the  defendant  street  railroad  comphny  by  and  through  its 
employes  committed  the  acts  of  negligence  charged,  is  sufficient  as 
against  the  objection  that  it  is  not  shown  that  such  employes  were 
acting  in  the  line  of  their  duty. 

Indianapolis  St.  R.  Co.  v,  Slifer,  700. 

53.  Negligence. — Proximate  Cause. — In  a  complaint  for  negligence  such 
facts  must  be  averred  as  show  by  way  of  cause  and  effect  that  de- 
fendant's negligence  caused  plaintiff's  injuries. 

South  Bend,  etc..  Plow  Co.  v.  Cissne,  373. 

54.  Complaint. — Quieting  Title. — "CJoiid  on  Title."— In  an  action  to 
quiet  title  it  is  not  necessary  to  allege  that  the  claim  made  by  defend- 
ant "is  a  cloud  on  the  title"  where  the  pleading  shows  that  defendant 
ai$serts  an  unfounded  title.  Chaplin  v.  Leapley,  511. 

65.  Complaint. —  Negligence. — Railroads. — Conductor. — Misfeasance.^ 
A  complaint  alleging  that  the  conductor  of  a  train  negligently  car- 
ried plaintiff  past  his  destination,  and  negligently  caused  him  to  get 
off  the  train  on  a  dark,  rainy  night,  and  negligently  directed  him  as 
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to  the  way  to  return  to  his  destination,  in  the  coarse  of  which  he 
was  seriously  injured,  sufficiently  shows  that  such  conductor  was  act- 
ing within  the  scope  of  his  authority,  and  therefore  shows  a  liability 
against  the  company.  Indianapolis,  etc.,  R.  Co,  v.  Barnes,  4S^. 

56.  Complaint, — Railroads, — Negligence, — Bridges. — A  complaint,  by 
the  administrator  of  the 'head  brakeman  of  a  freight-train  against  the 
company  for  negligence  in  maintaining  a  bridge,  which  alleges  that 
such  brakeman  was  leaning  out  between  the  engine  and  tender, 
watching  a  hot  journal  on  one  of  the  cars,  as  directed  by  the  rules, 
when  he  was  struck  by  such  bridge  and  instantly  killed ;  that  he  did 
not  know  such  bridge  was  more  than  ordinarily  dangerous ;  that  such 
bridge  was  too  narrow  for  the  use  of  the  large  engines  which  were  in 
use,  and  that  defendant  knew  of  this,  but  did  not  inform  deoedent, 
who  was  ignorant  thereof,  states  a  cause  of  action. 

Cleveland,  etc.,  R,  Co,  v.  Haas,  026. 

57.  Complaint,  —  Railroads,  —  Carriers,  —  Putting  Off  Passenger  at 
Dangerous  Place, — A  complaint  against  a  railroad  company  for  neg- 
ligence in  putting  off  a  passenger  at  a  dangerous  place  is  not  open 
to  the  objection  that  it  failed  to  show  that  such  passenger  was  igno- 
rant of  such  condition,  where  it  further  avers  that  such  passenger 
did  not  know  of  such  danger  until  his  injury  occurred. 

Baltimore,  etc,  R,  Co.  v.  Cflappt  403. 

58.  Complaint. —  Railroads.-^Passengers.— Employe  Carried  Free, — 
A  complaint  alleging  that  a  railroad  company  by  contract  with  its 
servant  carried  such  servant  on  its  passenger-trains  to  and  from  his 
work  free  as  a  passenger  thereon  is  sufficient  to  show  the  relation 
of  passenger  and  carrier.  Baltimore,  etc.,  R,  Co,  v.  Clapp,  403. 

69.  Complaint, — Employers*  Liahility  Act, — Railroads. — Negligence, — 
A  complaint  against  a  railroad  company  which  alleges  that  by  reason 
of .  the  negligence  of  the  engineer  and  conductor  an  employe  was 
put  off  at  a  dangerous  place,  without  warning,  and  by  reason  thereof 
he  was  killed,  states  a  cause  of  action  under  the  employers'  liability 
act  (§7083  Burns  1901,  Acts  1803,  p.  294,  §1). 

Baltimore,  etc,  R,  Co.  v.  Clapp,  403. 

60.  Railroads, — Injury  to  Person  Near  Track, — Failure  to  Oive  Sig* 
nals. — Where  the  complaint  shows  that  the  defendant's  train  ran 
through  a  town  at  a  high  rate  of  speed,  without  any  headlight,  and 
giving  no  signals,  but  shows  that  plaintiff's  injuries  were  not  in- 
flicted by  reason  of  such  negligence,  such  allegations  add  nothing 
to  the  complaint.  .  Chicago,  etc,  R.  Co.  v.  Thrasher,  58. 

61.  Complaint, — Defective  Appliances, — An  allegation  that  the  air- 
brakes were  defective  and  out  of  repair,  as  against  a  demurrer, 
shows  a  breach  of  duty  by  an  interurban  railroad  company  to  its 
motorman.  Terre  Haute  Electric  Co,  v.  Kieley,  180. 

62.  Complaint, — Master  and  Servant, — Railroads. — Failure  to  Main- 
tain Signal-Light  at  Sxcitch, — A  complaint,  alleging  that  the  de- 
fendant railroad  company  failed  to  provide  its  switching  appliance 
on  a  switch  connected  with  its  main  track,  with  a  signal-light,  and 
by  reason  thereof  the  plaintiff,  a  brakeman,  was  injured,  states  a 
cause  of  action  under  the  act  of  1901  (Acts  1901,  p.  IGO,  §5173a 
et  seq.  Burns  1901),  requiring  that  every  railroad  company  shall 
maintain  a  signal-light  upon  each  switch  connected  with  the  main 
track,  and  for  failure  thereof  shall  be  liable  to  all  persons  and  em- 
ployes injured  thereby.  Toledo,  etc,  R.  Co,  v.  Bond,  142. 

63.  Complaint, — Judicial  Notice. — Duty  of  Conductor  of  Railroad, — 
Courts  take  judicial  notice  that  certain  conduct  is  within  the  scope 
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of  employment  of  the  conductor  of  a  train,  and  it  is  unnecessary  to 
allege  in  a  complaint  that  such  conduct  is  within  the  scope  of  his 
employment.  Indianapolis,  etc,  R,  Co,  y.  Barnes,  485. 

d4.  Complaint.  —  Railroads.  —  Statutes.  —  Negativing  Emceptions.  — 
Where  a  complaint  against  a  railroad  company  alleges  that,  because 
of  a  negligently  constructed  cattle-guard,  plaintifiTs  mules  were  in- 
jured and  killed,  it  is  not  necessary  to  negative  the  exception  in  such 
statute  giving  railroads  a  certain  time  in  which  to  construct  such 

.  cattle-guards.  Pittshurgh,  etc.,  R.  Co.  v.  'Nevcsom,  299. 

65.  Complaint. — Railroads. — Failure  to  Maintain  Cattle-Ouards. — ^A 
complaint  for  damages  on  account  of  injuries  to  stock  by  reason  of  a 
railroad  company's  failure  to  provide  suitable  cattle-guards,  as  pro- 
vided by  statute  (Acts  1885,  p.  224,  §1,  §5323  Burns  1901),  needs 
no  averment  that  defendant's  railroad  was  in  existence  at  the  passage 
of  such  statute  or  that  such  railroad  was  completed  twelve  months 
before  the  happening  of  the  injuries. 

Pittshurgh,  etc.,  R.  Co,  y.  Newsom,  299. 

66.  Complaint. — Railroads. — Killing  Stock. — County. — ^While  a  com- 
plaint against  a  railroad  company  for  damages  on  account  of  stock 
killed  must  show  in  what  county  such  stock  was  killed,  still,  it  need 
not  be  done  by  a  positive  and  direct  allegation. 

Pittsburgh,  etc.,  R.  Co.  y.  Netosom,  299. 

67.  Complaint. — Railroads, — Cattle-Ouards. — Negligence  in  Mainte- 
nance.— Where  a  complaint,  after  describing  the  defects  in  a  railroad 
company's  cattle-guard,  alleges  that  by  reason  of  such  defects  plain- 
tiff's mules  strayed  upon  the  track  and  were  injured  and  killed,  it  is 
sufficiently  shiown  that  such  mules  crossed  such  cattle-guard  to  get 
on  such  track.  Pittsburgh,  etc.,  R.  Co.  v.  Newsom,  299. 

68.  Complaint. — Railroads. — Stock. — A  complaint  alleging  that,  be- 
cause of  defendant  railroad  company's  failure  to  maintain  proper  and 
sufficient  cattle-guards  at  a  certain  highway  crossing,  the  plaintiff's 
mules  strayed  upon  the  line  of  such  railroad  at  said  crossing  and 
were  injured  and  killed,  sufficiently  shows  that  such  mules  were 
not  killed  on  such  crossing. 

Pittsburgh,  etc.,  R.  Co.  v.  Newsom,  299. 

69.  Reply. — Whether  Necessary  on  Appeal  from  Justice  of  the  Peace. 
— ^A  reply  to  an  answer  is  not  necessary  in  a  cause  appealed  from  a 
justice  of  the  peace.  MiUington  v.  O^DeU,  225. 

70.  Complaint, — Trespass. — Personal  Property. — ^A  complaint  by  a  gas 
company,  alleging  that  defendant  opened  plaintiff's  pipe-line,  and, 
without  permission,  took  its  gas,  is  not  in  trespass,  since  natural 
gas  extracted  from  the  earth  and  contained  in  a  pipe-line  is  personal 
property.  Crystal  Ice,  etc.,  Co.  v.  Marion  Oas  Co.,  295. 

71.  Complaint. — Trusts. — Husband  and  Wife. — A  complaint,  showing 
the  relationship  of  husband  and  wife,  and  the  influential  position  of 
the  husband,  and  that  by  virtue  of  such  position  he  secured  the  wife's 
property  without  consideration,  and  converted  same  to  his  own  use, 
is  sufficient.  Huffman  v.  Huffman,  643. 

72.  Answer, — Trusts. — Constructive. — In  an  action  by  the  wife  against 
the  husband  for  the  establishment  of  a  constructive  trust,  an  answer 
that  the  husband  has  been  compelled  to  pay  a  surety  debt  for  their 
son  is  no  defense.  Huffman  v.  Huffman,  643. 

78.  Complaint. — Words  and  Phrases, — **AlongJ" — **Edge.*^ — ^A  com- 
plaint alleging  that  an  obstruction  was  '*along"  and  on  the  "edge" 
of  a  sidewalk  can  not  be  construed  to  mean  that  such  obstruction 
was  "in"  or  "upon"  such  sidewalk.      City  of  Vincennes  v.  Specs,  389. 
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POST-OFFICE— 

Courts  take  judicial  notice  of  rules  and  regulations  of,  see*  Evidence, 

8;  Carr  v.  First  Nat.  Bank,  216. 
Failure  to  return  registry  return  receipt,  presumption,  no  delivery,  see 

Notice,  1 ;  Carr  v.  First  Nat.  Bank,  216. 

FBACnOB— 

See  Trial. 

FBESXTHFTIOirS— 

That  a  wife's  domicile  is  that  of  husband,  see  Husband  and  Wife, 

1 ;  Smith  v.  Smith,  610. 
That  company  will  not  run  over  person  on  track,  see  Street  Rail- 

ROADS,  5;  Indianapolis  8t.  R.  Co.  v.  Schmidt,  202. 
Of  self-preservation,  see  Negligence,  16 ;  Terre  Haute  Electric  Co.  v. 

Kieley,  180. 
That  plaintiff  saw  and  heard  what  he  could  have  seen  and  heard,  see 

Negligence,  17 ;  Indianapolis  St.  R.  Co.  v.  O'Donnell,  312. 
That  facts  not  found  in  answers  to  interrogatories  are  in  accord  with 

general  verdict,  see  Trial,  37;  Lake  Erie,  etc.,  R.  Co.  v.  Fike,  554. 
That  taxes  were  legally  assessed,  see  Taxation,  1 ;  Fell  v.  West,  20. 

pbikcipaIj  and  agent— 

As  to  power  of  attorney,  see  Intoxicating  Liquors,  2;  Ardery  v. 

Smith,  04. 
Collector  for  local  lodge  is  agent  of  grand  lodge,  see  Insurance,  20; 

Supreme  Lodge,  etc.,  v.  Jones,  121. 

1.  Death  of  Principal. — Revocation, — The  death  of  the  principal  re- 
vokes the  authority  of  his  agent. 

Supreme  Lodge,  etc.,  v,  Jones,  121. 

2.  Notice  to  Agent. — Where  an  agent  has  authority  to  collect  pre- 
miums on  policies  of  insurance,  notice  to  such  agent  of  a  change  of 
ownership  is  notice  to  the  company. 

Farmers  Mut.  Fire  Ins.  Co.  v.  Jackman,  1. 

8.  Railroads. —  Conductors. — Authority. — Presumption. — The  general 
authority  of  a  conductor  of  a  railroad  will  be  presumed  from  his 
known  duties.  Indianapolis,  etc.,  R.  Co.  v.  Barnes,  485. 

4.  Independent  Contractor. — A  contractor  for  certain  public  work, 
who  sublets  his  contract  with  an  agreement  that  his  subcontractor 
shall  pay  all  debts  contracted  in  the  construction  of  the  work  and 
that  the  contractor  shall  collect  the  pay  and  retain  enough  to  pay 
such  debts  in  case  such  subcontractor  fails  or  refuses  to  pay  same, 
does  not  thereby  constitute  such  subcontractor  his  agent  for  the 
performance  of  such  work,  and  the  debts  contracted  in  such  work 
are  those  of  the  subcontractor.  Miller  v.  State,  ew  rel.,  379. 

FBOmSSOKY  NOTES— 

See  Bills  and  Notes. 

FBOZIMATE  OAXTSE— 

See  Negugence,  26-33 ;  Carriers,  1. 

Complaint  must  show,  see  Pleading,  58 ;  South  Bend,  etc..  Plow  Co. 
V.  Cissne,  373. 
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FUBLIO  POLICY— 

Agreement*  to  serve  as  receiver  without  pay/  not  void  on  account  of, 
see  Recisvebs,  2 ;  Polk  v.  Johnson,  478. 

aUIETIH0  TITLE— 

As  to  complaint  for,  see  Pleading,  54 ;  Chaplin  v.  Leapley^  511. 

KAILBOADS— 

€ee  Cabbdcbs;  Damages;  Evidence;  Master  and  Servant;  Negli- 
gence; Pleading;  Street  Railroads;  Trial. 
Appellate  Court  can  not  disturb  verdict  upon  conflicting  evidence  that 

cattle-guard  was  insufficient,  see  Appeal  and  Error,  61 ;  Pittsburgh, 

etc,  R.  Co,  V.  A'e«?«ow,  299. 
As  to  cattle-guards,  see  Statutes,  11 ;  Pittsburghj  etc.,  R,  Co.  v.  CYeic- 

9om,  299. 
Covenants  by,  to  build  fences  run  with  the  land,  see  Covenants,  1 ; 

Chicago,  etc.,  R,  Co.  v.  McEwen,  251. 
Liability   for  carrying  passengers  beyond  destination,   see  Carriers, 

1,  2 ;  Indianapolis,  etc.,  R.  Co.  v.  Barnes,  485. 
Landowner  has  right  to  open  and  close  in  case  of  condemnation,  see 

Trial,  4 ;  Indianapolis,  etc..  Traction  Co.  v.  Shepherd,  601. 
As  to  duty  to  maintain  signal-lights  at  switches,  see  Statxttes,  12; 

Toledo,  etc.,  R.  Co.  v.  Bond,  142. 
General  authority  of  conductor  presumed  from  his  known  duties,  see 

Principal  and  Agent,  3;  Indianapolis,  etc.,  R.  Co.  v.  Barnes,  485, 

1.  Eminent  Domain. — Award. — Payment. — Estoppel  to  Appeal. — 
Where  an  award  is  made  to  the  landowner  in  the  case  of  a  condem- 
nation of  land  by  a  railroad  company  for  its  right  of  way,  and  such 
company  pays  such  award  to  the  clerk  of  the  court  under  the  pro- 
visions of  §5160  Burns  1901,  §3907  R.  S.  1881,  providing  that  upon 
payment  of  such  award  possession  of  such  land  may  be  taken  by 
such  railroad  company,  notwithstanding  its  appeal  from  such  award, 
such  company  is  not  estopped  by  such  payment  from  prosecuting 
such  appeal,  since  such  payment  is  not  voluntary  in  a  legal  ^nse. 

Cleveland,  etc.^  R.  Co,  v.  Hayes,  539. 

2.  Highway  Crossings. — Failure  to  Give  Signals. — To  Whom  Liable. 
—Under  §§5307,  5308  Burns  1901,  §§4020,  4021  R.  S.  1881,  provid- 
ing that  it  shall  be  the  duty  of  all  railroad  companies  in  this  State  to 
sound  the  locomotive  whistle  and  ring  the  bell  at  a  certain  distance 
before  crossing  a  public  highway  and  for  failure  thereof  be  liable  for 
all  damages  caused  thereby,  a  railroad  company  is  not  liable  to  a  per- 
son using  a  highway  adjoining  the  railroad  track,  but  who  was  not 
intending  actually  to  cross  the  railroad  track. 

New  York,  etc.,  R.  Co.  v.  Martin,  669. 

3.  Street  Crossings. — Signals. — Damnum  absque  injuria, — Where  plain- 
tiff, a  traveler  on  a  city  street,  at  the  invitation  of  the  railroad 
flagman,  crosses  in  front  of  a  freight-train  standing  in  the  yards, 
and  the  engine  sounds  two  loud,  shrill  signal  whistles  to  start,  and 
plaintiflTs  ordinarily  gentle  horse  takes  fright  thereat  and  injures 
the  plaintiff,  such  injury  is  damnum  absque  injuria. 

Lake  Erie,  etc,  R,  Co.  v.  Fike,  554. 
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Ti  A  TTiKOAPS— Oontmned. 

4.  Street  CroaHngs. — Gates, — ^The  opening  of  the  gates  by  a  railroad 
company  at  a  street  crossing  is  an  indication  of  safety  and  an  invi- 
tation to  cross,  and  for  the  injury  of  a  person  so  crossing,  such  com- 
pany is  liable.  Smith  y.  Michigan  Cent,  R.  Co,y  188. 

6.  Rights  of  Way, — Fences, — "Notice  hy  Landowner, — Deiay. — Where 
a  railroad  company  permits  its  fence  along  its  right  of  way  to  decay 
and  become  useless,  a  landowner  may  give  the  statutory  notice  to 
repair  same,  and  if  such  company  does  not  begin  such  work  within 
thirty  days,  the  landowner  may  repair  same  at  such  company's  ex- 
pense, and  the  fact  that  such  landowner  waits  for  two  years,  after 
giving  such  notice,  to  begin  such  work  of  repair,  when  no  injury  to 
the  company  is  shown  by  such  delay,  does  not  constitute  any  defense. 
Terre  Haute,  etc,,  R,  Co,  v.  Salmon,  34  Ind.  App.  564  followed. 
Terre  Haute,  etc,  R,  Co,  v.  Earhart,  56. 

6.  Servant  Riding  Free  to  His  Work  on  Passenger-Train. — FelloiP 
Servant. — A  railroad  employe  riding  free  to  and  from  his  work,  on 
a  passenger-train,  is  a  fellow  servant  of  those  engaged  in  operating 
such  train.  BMimore^  etc,  R,  Co,  v.  Clapp,  403. 

7.  Bridges, — Negligence  in  Maintenance. — Question  for  Court, — ^The 
-  courts  will  declare  as  a  matter  of  law  that  the  maintenance  of  a  rail- 
road bridge  fourteen  feet  and  one  inch  wide  in  the  clear  does  not 
constitute  negligence  on  the  ground  that  such  bridge  is  insufficient 
in  width.  Cleveland,  etc,.  R,  Co,  v.  Haas,  626. 

8.  Negligence. — Bridges, — Warning, — ^A  railroad  company  is  not  guilty 
of  negligence  for  failing  to  notify  its  brakeman  of  the  dangers  of  a 
bridge  of  standard  width  along  its  line  of  road. 

Cleveland,  etc,  R,  Co,  v.  Haas,  626. 

9.  Negligence, — Speed, — In  the  absence  of  a  statute  or  an  ordinance 
limiting  the  rate  of  speed,  no  rate  is  negligence  per  se,  but  the 
speed  may  be  considered  in  connection  with  other  circumstances  in 
^termining  an  issue  of  negligence. 

Southern  Ind.  R.  Co.  v.  Messick,  676. 

10.  Negligence. — Running  Engine  Backward, — It  is  not  negligence  for 
a  railroad  company  to  run  its  locomotive  backward  when  such  loco- 
motive was  built  to  run  backward  as  well  as  forward. 

Southern  Ind.  R.  Co.  v.  Messick,  676. 

11.  Negligence. — Speed  of  Trains, — Where  the  track  is  safe,  and  the 
train  in  good  condition,  it  is  not  negligence  to  run  a  train,  with  its 
locomotive  and  tender  turned  backward,  within  the  ordinary  limits 
of  speed  usual  for  such  train.  Chicago,  etc.,  R.  Co.  v.  Grimm- 
(1900),  25  Ind.  App.  494,  distinguished. 

Southern  Ind.  R.  Co.  v.  Messick,  676. 

12.  Injury  to  Person  Near  Track. — Where  a  railroad  company  carried 
on  its  train  an  object  which  protruded  laterally  from  such  train, 
and  in  passing  through  a  town  at  night  such  object  struck  and  in- 
jured the  plaintiff,  who  was  standing  six  feet  from  defendant's  track 
on  a  sidewalk  used  by  the  public  in  passing  near  defendant's  station, 
the  defendant  Is  liable.  Chicago,  etc,  R.  Co,  v.  Thrasher,  58. 

13.  Person  Near  Track, — Whether  Licensee. — Where  a  night  watch- 
man, after  signaling  a  railroad  train  to  stop,  goes  across  the  track 
and  notifies  the  guests  at  a  hotel  that  the  train  is  approaching,  and 
then  returns  and  stands  at  a  point  six  feet  from  the  track,  on  a 
pavement  which  has  been  used  by  the  public  for  several  years,  and 
which  waa  not  in  the  exclusive  use  of  the  railroad  company,  he  is 
not  a  licensee,  but  is  there  by  lawful  right. 

Chicago,  etc,  R,  Co,  v.  Thrasher,  58. 
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14.  Catil€-0uard9, — Construction  of^ — Care  Required, — Hie  daty  ex- 
acted from  railroad  companies  in  the  construction  of  cattle-guards 
by  statute  (Acts  1885,  p.  224,  SI,  S5323  Bums  1901)  is  not  to 
provide  such  as  are  in  general  use  by  first-class  railroad  companies, 
but  to  maintain  such  as  are  "suitable  and  sufficient  to  prevent**  stock 
from  getting  on  such  railroad. 

Pittshurght  etc^  R.  Co.  v.  yacsom,  299. 

BBGEIVEBS— 

Can  not  assign  a  contract  which  is  not  assignable,  see  Goivtbacts,  2 ; 
Sargent  Olass  Co,  v.  Matthews  Land  Co.,  45. 

1.  Appointment. — Compensation, — ^The  appointment  and  the  fixing  of 
the  compensation  of  a  receiver  are  judicial  acts. 

Polk  V.  Johnson,  478. 

2.  Compensation. — Agreements  With  Creditors  Concerning. — Public 
Policy, — Where  creditors  petition  the  court  for  the  appointment  of  a 
certain  person  as  receiver  of  an  insolvent,  upon  such  person's  promise 
not  to  charge  for  his  services,  such  agreement  not  to  charge  is  not 
void  for  public  impolicy.  Polk  v.  Johnson,  478. 

BBFOBKATIOir  OF  INSTBX7KBNTS— 

1.  Administrator's  Deed. — Limitation  of  Actions, — ^An  action  for  the 
reformation  of  an  administrator's  report  of  the  sale  of  and  deed  to 
real  estate  is  for  the  recovery  of  land  not  sold,  and  is  not  an  action 
"for  the  recovery  of  real  property  sold  by"  an  administrator,  and 
such  action  is  not  barred  by  the  five-year  statute  of  limitations  pre- 
scribed in  clause  4,  $294  Burns  1901,  §293  R.  S.  1881. 

Pierce  v.  VanseU,  525. 

2,  Innocent  Purchaser. — Notice. — Where  it  affirmatively  appears  in 
her  pleading  that  the  purchaser  had  notice  that  a  tract  <K>nveyed  to 
her  contained  but  "12  acres,"  such  purchaser  can  not  complain  when 
the  original  grantor  seeks  to  recover  the  excess  of  "12  acres"  con- 
tained in  the  description.  Pierce  v.  VanseU,  525. 

BBSCISSIOir— 

Of  contracts  for  drunkenness,  see  Contracts,  26,  27;  Nance  v. 
Kemper,  605. 

BBS  JXmiOATA— 

See  Judgment. 

BTJIiES— 

Of  trial  courts,  see  Courts,  1,  2 ;  Perdue  v.  GiU,  99. 
Of  Appellate  Court,  see  Appeal  and  Erhob,  19-30. 

SALES— 

By  administrator  are  judicial,  see  Judicial  Sales  ;  Pierce  v.  Vansell, 
525. 

Construction  of  contract  of,  by  parties  is  binding,  see  Contbacts,  15; 
Sequatchie  Handle  Works  v.  Jennings,  507. 

Measure  of  damages  for  breach  of  contract  of  sale  of  goods,  see  Con- 
tbacts, 22 ;  Semon  Bache  d  Co.  v.  Coppes,  etc.,  Co.,  351. 

1.  Conditional — Warranty. — Right  of  Buyer  to  Detain  for  Expenses. 
— ^The  buyer  of  warranted  goods  purchased  conditionally,  when  suck 
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conditions  faii,  is  entitled  to  detain  sucli  goods  antil  his  expenses 
thereon,  including  cost  of  storage,  are  paid. 

Cincinnati,  etc.  Supply  Co.  v,  .SteinmetZj  228. 
2.  Warranty, — Breach. — The  sale  of  a  defective  refrigerator,  on  sixty 
days'  trial,  warranted  to  keep  meat  in  good  condition  thretf  weeks, 
renders  the  seller  liable  for  meat  damaged  therein  within  such  time 
of  trial  and  prior  to  such  seller's  order  for  the  return  of  such  re- 
frigerator,  where  the  buyer  gave  such  seller  notice  upon  discovery  of 
such  defect.  Cincinnati,  etc..  Supply  Co,  v.  Steinmetz,  228. 

SOHOOLS  AND  SCHOOL  DISTRICTS— 

As  to  contract  by  state  board  for  revision  of  schoolbooks,  see  Stat- 
utes, 14-20;  Officers,  1-3;  Contracts,  28;  Silver,  Burdett  d  Co. 
V.  Indiana  State  Board,  etc.,43S. 

No  estoppel  lies  against  state  board  of  school  book  commissioners  in 
letting  of  contract,  see  Estoppel,  3 ;  Silver,  Burdett  d  Co.  v.  Indiana 
State  Board,  etc.,  438. 

SFECIAIi  FINDINGH3— 

See  Trial,  48-56 ;  New  Trial,  7. 

As  to  assignments  concerning,  on  appeal,  see  Appeal  and  Error,  54; 
Leedy  v.  Capital  Nat.  Bank,  247. 

That  contracts  were  not  assignable,  not  disturbed  on  appeal  when  evi- 
dence was  conflicting,  see  Contracts,  4;  Sargent  Ola9s  Co.  v. 
Matthetoa  Land  Co.,  45. 

STATUTE  OF  FRAUDS — 

See  Frauds,  Statute  of. 

STATUTES— 

For  table  of  statutes  cited  and  construed,  see  p.  xxvii. 

See  Officers,  1-3 ;  Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc., 
438. 

As  to  creation  of  fee  tail,  see  Deeds,  10 ;  Lamh  v.  Medaker;  662. 

Concerning  assessment  and  collection  of  taxes,  construed  liberally,  see 
Taxation,  13 ;  Fell  v.  West,  20. 

As  to  requirements  of  contract  for  revision  of  schoolbooks,  see  Con- 
tracts, 28;  Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

Meaning  of  "or"  in  factory  act,  see  Words  and  Phrases,  2;  Balti- 
more, etc.,  R.  £o.  V.  Cavanaugh,  32. 

Power  of  court  over  husband's  property  in  suits  for  support,  see  Hus- 
band AND  Wife,  5;  Smith  v.  Smith,  610. 

As  to  what  act  fire  company  does  business  under,  see  Insurance,  12 ; 
Farmers  Mut.  Fire  Ins.  Co.  v.  Jackman,  1. 

As  to  duty  of  city  to  keep  station-house  and  pay  for  its  prisoners' 
board,  see  Municipal  Corporations,  14,  15;  City  of  Kokomo  v. 
Hameaa,  384. 

Repeal  of,  how  shown,  see  Evidence,  15 ;  Hanrahan  v.  Knickerbocker, 
138. 

Failure  to  elect  to  take  by  the  law,  is  an  election  to  take  under  will, 
see  Wills,  6 ;  Chaplin  v.  Leaplcy,  511. 
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1.  Construction, — Appeal  and  Error. — Weighing  Eifidenee, — ^The  Ap- 
pellate Court  will  not  weigh  conflicting  oral  evidence  under  the  act 
of  1903  (Acts  1903,  p.  338,  S8),  in  order  to  determine  on  which  side 
the  preponderance  lies. 

United  States  Board  d  Paper  Co,  t.  Moore,  684. 

2.  Construction, — Civil  Procedure. — Record. — What  Induded. — ^Under 
the  act  of  1903  (Acts  1903,  p.  338,  S3)  a  paragraph  of  answer, 
which  the  court  refuses  to  allow  to  be  filed,  is  a  part  of  the  record. 

Home  lus.  Co.  y.  Overturf,  361. 

3.  Construction, — Intent. — In  construing  a  statute  the  courts  will,  if 
possible,  carry  out  the  intent,  though  such  intent  may  conflict  with 
the  letter  thereof.  Ahhott  v.  Inman,  262. 

4.  Remedial  Statute. — Construction, — A  remedial  statute  will  be  co«- 
strued  liberally  to  accomplish  its  evide;it  purpose. 

Toledo,  etc.,  R.  Co.  y.  Bond,  142. 

5.  Granting  New  Powers. — Method  of  Performance  Prescribed. — 
Where  a  statute  (Acts  1893,  p.  165,  §9,  S5890  Burns  1901)  grants  a 
new  power,  and  prescribes  the  method  of  its  exercise,  such  method 
must  be  strictly  followed. 

Silver,  Burdett  d  Co.  v.  Indiwna  State  Board,  etc.,  438. 

6.  Mandatory, — Strict  Construction. — Conditions  Precedent. — ^The  act 
of  1S93  (Acts  1898,  p.  165,  §5882  ct  seq.  Burns  1901),  being  in  the 
interest  of  the  public,  is  mandatory  and  subject  to  strict  construc- 
tion, and  the  requirements  therein  will  be  construed  as  conditions 
precedent.       Silver,  Burdett  d  Go.  v.  Indiana  State  Board,  etc.,  438. 

7.  Amendment.-— The  act  of  1893  (Acts  1893,  p.  165)  is  not  an 
amendment  of  the  act  of  1891  (Acts  1891,  p.  99)  or  the  act  of  1889 
(Acts  1889,  p.  74),  but  is  an  independent  statute. 

Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc,  438. 

8.  License, — Remonstrance. — Changing  Boundaries  of  Ward, — Effect. 
— ^The  change  of  the  boundary  of  a  city  ward  does  not  prohibit  the 
voters  therein  from  remonstrating  against  the  application  for  a  liquor 
license,  biit  the  voters  taken  from  such  ward  can  not  be  counted  on 
a  remonstrance,  and  t|iey  should  be  deducted  from  the  vote  of  such 
ward  in  estimating  the  total  number  of  voters. 

Ahhott  V.  Inman,  262. 

9.  Imposed  Duty, — Municipal  Corporations. — Action  E9  Contractu,—* 
Demand.— Where  the  statute  (§3723  Burns  1901,  Acts  1897,  p. 
90,  §7)  provides  that  certain  cities  shall  maintain  station-Jiouses  and 
pay  for  the  board  of  its  prisoners,  an  action  may  be  maintained  e# 
contractu  for  such  board  and  no  demand  for  payment  is  necessary. 

City  of  Kokomo  v.  Harness,  384. 

10.  Construction. — New  Trial. — Procedure. — An  application  for  a  new 
triaJ  under  §572  Burns  1901,  §563  R.  S.  1881.  providing  for  the 
granting  of  a  new  trial  on  account  of  causes  discovered  after  the 
term  at  which  judgment  was  rendered,  js  an  independent  action,  and 
issues  and  trial  should  be  had  thereon  as  in  ordinary  cases. 

Slusser  v.  Palin,  335. 

11.  Remedial— Railroads, — Cattle-Guards, — ^The  statute  (Acts  1885, 
p.  224,  §1,  §5323  Burns  1901)  requiring  railroad  companies  to  pro- 
vide cattle-guards  at  all  highway  crossings  is  remedial,  and  will  be 
liberally  construed.  Pitishurgh,  etc.,  R.  Co.  v.  Newsom,  299. 

12.  Construction,  —  Railroads.  —  Maintenance  of  ^  SignaUIAghts  at 
Switches  on  Main  Track. — The  principal  track  of  a  "Belt  Road" 
which  is  maintained  by  two  railroad  companies  for  the  purpose  of 
setting  in  and  out  freight-cars,  and  for  the  transporting  of  cars 
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from  one  road  to  the  other,  and  for  the  passage  of  trains,  and  which 
has  numerous  switches  connected  with  it  and  is  operated  by  a  dis- 
tinct set  of  employes  is  the  "main  track"  of  a  railroad  within  the 
meaning  of  the  act  of  IHOl  (Acts  1901,  p.  160,  §5173a  et  seq.  Barns 
1901),  requiring  that  every  railroad  company  shall  provide  a  signal- 
light  upon  each  switch  "connected  with  the  main  track." 

Toledo,  etc.,  R,  Co.  v.  Bond,  142. 

13.  Oonsiruotion.— Damages. — Waste. — Remaindermen. — Action. — Al- 
though by  §288  Burns  1901,  §287  R.  S.  1881,  remaindermen  "may 
maintain  an  action  for  waste  or  trespass,  for  injury  to  the  inherit- 
ance, notwithstanding  an  interv^ening  estate  for  life  or  years,"  still 
by  §287  Bums  1901,  §286  R.  S.  1881,  remaindermen  may  join  with 
the  life  tenant  in  an  action  for  damages  for  injury  to  the  freehold. 

HaUtead  v.  Sigler,  419. 

14  ConstructiMi, — Intent. — Schoolboohs. — It  is  the  manifest  intent 
of  the  statute  of  1893  (Acts  1893,  p.  165)  that  schoolbooks  con- 
tracted for  shall  remain  in  use  five  years,  at  the  expiration  of  which 
time  they  may  be  revised  or  new  books  introduced. 

Silver,  Burdett  d  Co,  v.  Indiana  State  Board,  etc.,  43& 

15.  Construction. — Board  of  School  Book  Commissioners. — Duty  at 
Expiration  of  Contract. — Under  section  10  of  the  act  of  1893  (Acts 
1893,  p.  165,  §5891  Burns  1901)  it  is  the  duty  of  the  state  board 
of  school  book  commissioners,  at  the  expiration  of  a  schoolbook  con- 
tract, either  (1)  to  determine  upon  a  revision  of  the  books  then  in 
use,  or  (2)  to  contract  for  a  new  book  or  books  to  be  introduced 
into  the  schools. 

Silver,  Burdeti  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

16.  Revision  of  Schoolbooks. — Conditions. — In  order  to  mabe  a  re- 
vision of  schoolbooks,   the  statute    (Acts   1893,   p.   165,   §9,    §5890 

'  Burns  1901)  requires  (1)  the  state  board  of  school  book  commis- 
sioners must  select  a  competent  author  to  make  the  revision,  (2)  the 
cost  of  such  revision  shall  be  paid  by  the  contractor  furnishing  the 
books,  (3)  the  cost  of  such  revision  shall  be  agreed  upon  before  the 
revision  is  begun,  (4)  such  board  shall  contract  with  some  author 
to  furnish  the  manuscript  of  such  revision  to  the  acceptance  and 
satisfaction  of  the  board,  and  (5)  such  contractor  shall  give  bond  to 
furnish  such  books. 

Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

17.  Revision  of  Schoolbooks. — Powers  of  Board. — ^The  state  board  of 
school  book  commissioners  is  not  compelled  by  statute  (Acts  1893, 
p.  165,  §5882  et  seq.  Burns  1901)  to  continue  the  revision  of  school- 
books,  after  deciding  to  have  a  revision,  if  not  satisfactory  to  such 
board.  Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

18.  Revising  Schoolbooks. — Contract  For. — Execution, — ^A  resolution 
of  the  state  board  of  school  book  commissioners  for  the  revision  of 
a  schoolbook  an^  the  written  consent  of  the  contractor  therefor  does 
not  constitute  a  contract,  since  the  statute  (Acts  1893,  p.  165,  §14, 
§5895  Burns  1901)  requires  that  the  parties  execute  a  new  contract 
and  that  the  contractor  give  a  bond  for  the  faithful  performance 
thereof.  Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

19.  Revision  of  Schoolbooks. — Conditions  Precedent. — The  require- 
ments provided  by  statute  (Acts  1893,  p.  165,  §9,  §5890  Burns  1901) 
before  a  contract  for  revision  of  schoolbooks  is  consummated  are 
conditions  precedent  to  the  making  of  such  contract. 

Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 
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20.  Revision  of  8choolhook$. — Manuseript  to  ^Acceptance  and  Satis- 
faction"' of  Board, — In  making  a  contract  for  the  revision  of  school- 
books  the  statutory  provision  (Acts  1893,  p.  165,  (9,  i5890  Bums 
1901)  that  the  manuscript  of  such  revision  must  be  to  the  "accept- 
ance and  satisfaction"  of  the  state  board  of  school  book  commis- 
sioners, must  be  complied  with.    . 

Silver,  Burdett  d  Co.  v.  Indiana  State  Board,  etc.,  438. 

STEirOORAFHSBS— 

Refusal  to  appoint,  not  ground  for  a  new  trial,  see  Trial,  47;  CHi- 
cago,  etc.,  R.  Co.  v.  McEtoen,  251. 

8TBEET  BAILBOADS— 

See  Evidei^ce;  Municipal  CoRPORATioirs ;  Negligence ;  Pleading; 
Railboads  ;  Trial. 

As  to  excessive  damages  for  injury  to  passenger,  see  Damages,  4 ;  Cin- 
cinnati, etc.,  St.  R.  Co,  v.  Leonard,  268. 

As  to  rights  in  use  of  streets,  see  Highwats,  8,  9 ;  Indianapolis  St.  R. 
Co.  V.  O'Donnett,  312. 

1.  Persons  on  Track. — Duty  to  Observe. — It  Is  the  duty  of  a  street 
railroad  company  to  anticipate  and  keep  a  lookout  for  people  on  its 
tracks.  Indianapolis  Si.  R.  Co.  v.  Schmidt,  202. 

2.  Duty  to  Observe  Persons  on  Track. — Negligent  Failure. — LiahUity. 
— ^A  street  railroad  company  is  liable  for  its  negligent  failure  to  see 
persons  on  its  track  and  its  failure  to  avoid  their  injury,  although 
such  persons  may  be  negligent  in  being  upon  such  tracks.  It  is  not 
necessary  that  it  shall  see  such  persons  on  such  track  or  know  that 
they  will  remain  there.  Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 

3.  Persons  on  Track. — Rules  Applicable. — ^The  rules  applicable  to 
steam  railroads  in  cases  of  persons  on  or  using  their  tracks  are  not 
applicable  to  street  railroads. 

Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 

4.  Running  Down  Persons  on  Track. — Liability. — ^A  street  railroad 
company  can  not,  without  liability,  run  down  persons  on  its  track. 

Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 

5.  Occupancy  of  Track  by  Others. — Presumption  of  Collision. — It  will 
not  be  presumed  that  a  street  railroad  company  will  unnecessarily 
run  its  car  against  one  crossing  its  track. 

Indianapolis  St.  R.  Co.  v.  Schmidt,  202. 

6.  Wilful  Injury. — Where  the  charge  is  wilful  Injury  by  a  street  rail- 
road company,  it  is  necessary  to  show  that  such  company*  saw  plain- 
tiff on  its  track  and  had  sufficient  reason  to  think  he  would  remain 
upon  the  track.  Indianapolis  St.  R*  Co.  v.  Schmidt,  202. 

7.  Driver  on  Track. — Negligence. — Contributory. — Question  for  Jury. 
— The  questions  of  negligence  of  a  street  railroad  company  and  the 
contributory  negligence  of  a  driver  on  the  track,  where  the  evidence 
is  capable  of  diverse  inferences  and  conclusions,  are  for  the  jury. 

Indianapolis  St.  R.  Co.  v.  Seerley,  467. 

8.  Negligence. — "Las/  Clear  Chance.'* — Duty  of  Motorman  to  Ob- 
serve.— It  ia  the  duty  of  a  motorman  of  a  street  car  to  exercise  ordi- 
nary care  in  watching  for  persons  or  vehicles  on  the  track,  and  if  he 
sees,  or  by  the  exercise  of  ordinary  care  could  have  seen,  any  one 
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in  a  position  of  danger,  he  should  stop  his  car  to  avoid  injnry,  other- 
wise the  street  railway  company  is  liable. 

IndianapoliB  8t.  R.  Co.  y.  Seerley,  467. 

9.  Rights  at  Crossings. — ^A  street  railroad  company  has  no  greater 
rights  at  street  crossings  than  any  other  user  of  the  streets,  and  its 
use  of  such  crossings  must  be  exercised  with  due  regard  to  the  equal 
rights  of  others.  Indianapolis  8t,  R.  Co,  v.  Schmidt;  202. 

10.  The  ^'Look-and-Listen^*  Rule. — Whether  Applicahle.^The  "look- 
and-listen"  rule,  as  applied  to  persons  crossing  the  tracks  of  a  rail- 
road at  a  highway  crossing,  is  not  applicable  to  persons  crossing  a 
street  car  track  in  a  city.       Indianapolis  8t,  R.  Co.  v.  Schmidt,  202. 

11.  Negligence. — Speed. — Question  for  Jury. — Whether  the  running 
of  a  street  car  upon  a  city  street,  on  a  dark,  foggy  night,  at  the  rate 
of  twenty-five  or  thirty  miles  an  hour  is  negligence  under  the  cir- 
cumstances, is  a  question  for  the  jury. 

Indianapolis  St.  R.  Co.  v.  Slifer,  700. 

stbebts — 

See  Highways  ;  Municipal  Gobporations. 

STJPPOBT— 

See  DivoBCE ;  Husband  and  Wife. 

8X7PBEME  00T7BT-— 

See  CouBTs;  Jubisdiction. 

TAXATION— 

Injunction  is  remedy  for  excessive  taxation,  see  Injunction;  FeU  v. 

West,  20. 
As  to  description  in  tax  deeds,  see  Deeds,  1,  2 ;  Green  v.  McGrev>,  104. 
As  to  evidence  in  actions  involving  tax  deeds,  see  Evidence,  18-20; 

Qreen  y.  McOretc,  104.  , 

1.  Assessment. — Presumption. — It  will  be  presumed  that  taxes  were 
legally  assessed.  FeU  v.  West,  20. 

2.  Assessment. — Wrong  Name. — Where  proi)erty  is  assessed  in  the 
wrong  name,  such  assessment  is  not  invalid.  FeU  v.  West,  20. 

3.  Assessment. — Levy. — Validity. — Burden  of  Proof. — The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  taxes  were  illegally  levied 
and  assessed  upon  his  property.  Fell  v.  West,  20. 

4.  Assessment. — Injustice. — Where  property  is  assessed  for  more  than 
its  true  cash  value,  or  more  than  other  property  of  equal  value,  such 
assessment  is  unjust.  FeU  v.  West,  20. 

5.  Assessment. — Value. — Injunction. — Property  must  be  assessed  at 
its  fair  cash  value,  and  the  complaint  for  injunction  must  show  and 
the  plaintiff  must  prove  that  the  assessment  was  more  than,  the  fair 
cash  value.  FeU  v.  West,  20. 

6.  Board  of  Review. — Whether  Judicial  Tribunal. — The  board  of  re- 
view is  not  a  judicial  tribunal,  and  it  is  not  necessary  for  such  board 
to  give  notice  of  every  step  taken  where  a  general  notice  of  the  time 
and  place  of  its  sessions  is  given  as  provided  by  law,  the  laws  for  the 
assessment  being  liberally  construed.     '  Fell  v.  West,  20. 

7.  Board  of  Review. — Record. — Notice. — It  is  not  necessary  for  the 
record  of  a  board  of  review  to  show  that  notice  was  given  to  a  prop- 
erty owner  whose  assessment  was  raised.  Fell  v.  West,  20. 

Vol.  85—49 
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8.  Tas  Deeds, — Execution, — Special  Finding. — The  special  finding,  in 
order  to  support  the  execution  of  a  tax  deed,  must  show  that  such 
deed  was  signed,  witnessed  and  acknowledged  by  the  persons  desig- 
nated by  statute.  Oreen  v.  McGrew,  104. 

9.  Taw  Deed. — Failure  of  Title, — Lien  for  Taxes. — A  tax  deed,  void 
as  to  the  conveyance  of  title,  carries  the  lien  of  the  State  for  taxes, 
and  such  taxes  become  a  lien  in  favor  of  the  grantee. 

Green  v.  MtOrew,  104. 

10.  Discharge  of  Taxes. — Nothing  but  payment  will  discharge  taxes. 

Fell  V.  West,  20. 

11.  Maxims, — Applicability. — The  maxim  "cte  minimis  non  curat  lex** 
does  not  apply  to  tax  sales.  Green  v.  McGrew,  104. 

12.  Tax  Sales. — Excessive  Amount  of  Taxes. — Validity  of  Sale. — A 
sale  of  lands  for  $43  taxes  is  void  where  the  correct  amount  of  tax 
was  $42.92,  six  cents  being  purposely  added  by  the  taxing  officers  and 
two  cents  being  unaccounted  for.  Green  v.  McGrew,  104. 

13.  Statutes. — Construction. — Statutes  relating  to  the  assessment  and 
collection  of  taxes  are  liberally  construed,  but  tax  sales  are  strictly 
construed,  the  purchaser  being  given  a  lien  in  case  of  failure  of  title. 

Fell  v.  West,  20. 

TBIiE0Bu/LPHS  AND  TELEPHONES— 

Sufficiency  of  evidence  to  sustain  decree,  see  New  Tbial,  8;  Heck  v. 
Greenwood  Tel.  Co.,  244. 

Must  support  estoppel  by  proof,  see  Estoppel,  2 ;  Heck  v.  Greenwood 
Tel.  Co.,  244. 

Right  of  Way. — Consent  of  Landowner. — Where  the  first  knowledge  a 
landowner  had  that  a  telephone  company  desired  to  use  her  land  for 
a  right  of  way  was  the  presence  of  workmen  erecting  poles,  consent 
is  not  shown.  Heck  v.  Greenwood  Tel.  Co.,  244. 

TENANCY  IN  COMMON— 

See  Deeds  ;  Descej^t  and  Distribution. 

TEXT-BOOKS— 

For  table  of  text-books  cited;  see  p.  xxx. 

TOWN&- 

See  Municipal  Ck)RPOiL\.Ti0Ns. 

TBANSCBIFT— 

See  Appeal  and  Ebbor,  55-57. 

TBANSFEB— 

To  Supreme  Court  where  Appellate  Court  deems  ruling  precedent  er- 
roneous, see  Appeal  and  Ebbob,  58;  City  Nat.  Bank  v.  Goshen 
Woolen  Mills  Co.,  562. 

TBESPASS— 

Complaint  for  taking  gas  from  pipes  is  not  in,  see  Pleading,  70; 
Crystal  Ice,  etc.,  Co.  v.  Marion  Gas  Co,,  295. 

TBIAIi— 

See  New  Tbial. 

Burden  of  proof  on  plaintiff  to  show  taxes  were  illegally  assessed,  see 
Taxation,  3 ;  Fell  v.  West,  20. 
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Complaint  on  contract  is  not  aided  by  verdict  where  no  consideration 

is  alleged,  see  Pleading,  20 ;  Taylor  v.  Leeaon,  620. 
When  equity  case  nftist  be  heard  on  merits,  see  Equity;  Pierce  v. 

Vanselh  525. 
Qualifications  of  jurors  in  negligence  cases,  see  Juby,  3;  Indianapolis 

8t.  R.  Co.  T.  O'Donnell,  312. 
As  to  qualifications  of  juror  who  has  sat  on  a  jury*within  a  year,  see 

Jury,  2 ;  Brooks  v.  Jennings  County,  etc,  Assn.,  221. 

1.  dompromise  and  Settlement. — Burden  of  Proof. — Compromise  and 
settlement  is  an  affirmative  defense  and  the  burden  of  proof  is  on 
the  one  alleging  it  Indianapolis  8t.  B.  Co.  v.  Haverstick,  281. 

2.  Conclusions  of  Law. — Exception. — Effect  of. — ^An  exertion  to  the 
•  conclusions  of  law  admits,  for  t)ie  purposes  of  the  exception,  that 

the  facts  are  correctly  found,  but  it  does  not  prevent  the  exceptor 
from  controverting  the  facts  by  a  motion  for  a  new  trial. 

^      Reserve  Loan  Life  Ins.  Co.  v.  Hockett,  89. 

3.  Conclusions  of  Law. — Motion  to  Amend. — A  motion  for  the  court 
to  "modify  its  second  conclusion  of  law  by  reducing  the  judgment  to 
$50"  should  be  overruled  as  being  contrary  to  the  established  rules  of 
practice.  Halstead  v.  Sigler,  419. 

4.  Eminent  Domain. — Railroads. — Damages. — Right  to  Open  and 
Close. — In  a  railroad  condemnation  proceeding  the  burden  of  proving 
damages  is  on  the  landowner,  and  he  has  the  right  to  open  and  close. 

Indianapolis,  etc..  Traction  Co.  v.  Shepherd,  601. 

5.  Evidence. —  Erroneous  Admission. —  When  Reversihle. —  The  erro- 
neous admission  of  evidence  is  not  reversible  error  when,  from  the 
whole  evidence,  it  appears  that  the  general  result  was  not  thereby 
changed.  Piohon  v.  Martin,  167. 

6.  Introduction  of  Testimony. — Admission  hy  Opponent. — The  defend- 
ant, by  admitting  that  decedent  was  killed  in  an  interurban  wreck, 
can  not  preclude  the  plaintiff  from  proving  such  fact  by  witnesses. 

Terre  Haute  Electric  Co,  v.  Kieley,  180. 

7.  Instructions. — It  Is  not  .error  to  refuse  to  give  an  instruction  re- 
quested which  is  covered  by  one  given,  or  to  refuse  to  give  one  re- 
quested which  draws  a  certain  inference  when  the  opposite  inference 
might  be  drawn  from  the  evidence. 

Southern  Ind.  R.  Co.  v.  Hoggatt,  348. 

8.  Instructions. — Duty  of  Judge  Where  Two  Issues. — It  is  the  duty 
of  the  judge  to  instruct  separately  on  the  issues  in  a  case  and  con- 
fine the  facts  in  an  instruction  to  the  issue  concerned  in  such  in- 
struction. Pichon  V.  Martin,  167. 

9.  Peremptory  Instruction. — When  Proper. — Where  the  evidence  whol- 
ly fails  to  establish  the  plaintiff's  cause  of  action,  it  is  the  duty  of 
the  trial  judge  to  direct  a  verdict  for  defendknt. 

Jennings  v.  Ingle,  153. 

10.  Instructions. — Undisputed  Facts. — Duty  of  Court. — An  instruc- 
tion that  notice  to  a  foreman  of  the  car  barns  of  an  interurban  rail- 
road company  is  notice  to  the  company,  and  a  promise  to  repair  by 
such  foreman  is  a  promise  by  the  company,  is  not  erroneous  where 
such  facts  were  not  disputed. 

Terre  Haute  Electric  Co.  v.  Kieley,  180. 

11.  Instructions. — Admissions. — Where  an  instruction,  informing  the 
jury  that  certain  facts  were  admitted,  is  objected  to  on  the  ground 
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that  no  such  admissions  are  "in  the  record/'  sach  objection  is  not 
well  taken  where  it  is  not  shown  that  such  facts  were  not  admitted 
in  open  court  Cincinnati,  etc.,  8t.  R.  Co,s,  Swales,  309. 

12.  Instructions  Considered  as  a  Whole, — Although  an  isolated  in- 
struction does  not  contain  all  of  the  elements  necessary  to  a  recov- 
ery, still,  when  considered  with  the  other  instructions  given,  if  the 
law  applicable  to  the  case  is  fairly  stated,  there  is  no  prejudicial 
error.  Indianapolis  8t,  B.  Co,  v.  James,  543. 

13.  Instructions, — TfegUgence. — Several  Acts  Alleged, — Proof  of  One. 
— Where  a  complaint  for  damages  on  account  of  defendant's  negli- 
gence sets  forth  several  distinct  acts  of  negligence,  it  is  the  duty  of 
the  trial  court  to  instruct  that  the  plaintiff  is  entitled  to  recover 
upon  proof  of  any  one  of  such  acts. 

Indianapolis  St.  B,  Co.  v.  Slifer,  700. 

14.  Instructions. — Burden  of  Proof. — ^An  instruction  that,  to  sustain 
defendant's  plea,  "it  must  clearly  appear"  that  a  certain  fact  was 
established,  is  not  misleading  where  in  another  instruction  the  jury 
were  told  that  defendant  must  establish  such  fact  "by  a  prepon- 
derance of  the  evidence,"  and  in  another  instruction  it  was  properly 
explained  what  was  meant  by  a  "preponderance  of  the  evidence." 

Indianapolis  St.  B.  Co.  v.  Haverstick,  281. 

15.  Instructions. — Burden  of  Proof. — ^Where  the  first  instruction  cor- 
rectly states  that  the  burden  of  proof  is  upon  the  plaintiff  to  estab- 
lish the  material  allegations  of  her  complaint,  it  is  not  necessary  to 
repeat  the  statement  of  such  burdea  in  the  following  instructions. 

Terre  Haute  Electric  Co.  v.  Kieley,  180. 

16.  Instructions. — Damages. — Elements. — ^An  instruction,  which  calls 
the  attention  of  the  jury  to  all  of  the  elements  of  damage  in  a  case, 
and  concluding  that  the  amount  should  not  exceed  the  amount  named 
in  the  complaint,  is  correct. 

Baltimore,  etc.,  B.  Co.  v.  Cavanaugh,  32. 

17.  Instruction. — Damages. — Interrogatories. — ^An  instruction  in  a 
suit  for  damages  for  personal  injuries  which  refers  the  amount  of 
damages  to  the  jury  without  any  express  reference  to  what  they 
might  find  from  the  evidence,  can  not  be  said  to  be  harmless,  even 
though  the  answers  to  the  interrogatories  show  that  the  general  ver- 
dict was  based  upon  the  particular  negligence  shown  in  the  com- 
plaint. Chicago,  etc.,  B.  Co.  v.  Thrasher,  58. 

18.  Instructions. — Compromise. — Ah  instruction  that,  to  sustain  the 
plea  of  compromise  and  settlement,  it  must  appear  that  defendant 
made  a  distinct  proposition  of  settlement  and  plaintiff  accepted  it, 
is  not  misleading  where  the  plea  showed  that  defendant  made  the 
first  offer,  and  where  in  another  instruction  the  jury  were  told  that, 
to  sustain  such  plea,  it  made  no  difference  who  made  the  offer. 

Indianapolis  St.  B.  Co.  v.  Haverstick,  281. 

19.  Instructions. — Written  Contract. — Recovery  on.  Under  Indebitatus 
Assumpsit. — It  is  not  error  to  refuse  to  instruct  that  a  recovery  of 
the  amount  due  under  a  written  contract  for  goods  delivered  can  not 
be  had  in  the  common-law  action  of  indebitatus  assumpsit, 

Peden  v.  Soott,  370. 

20.  Instructions. — Street  Railroads. — Contrtbuiory  Vegligence. — ^There 
is  no  error  in  instructing  the  jury  tliat  a  passenger  on  a  street  rail- 
road is  not  guilty  of  contributory  negligence  as  a  matter  of  law  be- 
cause of  riding  on  the  running-board  of  a  crowded  car. 

Indianapolis  St.  B.  Co.  v.  Haverstick,  28t 
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21.  Instructions. — Negligence. — Contributory. — Burden  of  Proof. — An 
instruction,  in  a  i)er8onal  injury  case,  that  '*tlie  defendant  must 
prove  such  defense  [contributory  negligence]  by  a  fair  preponder- 
ance of  all  the  evidence/'  and  another  that  plaintiff,  upon  the  proper 
proof,  should  recover  '^unless  you  further  find  that  the  defendant  has 
proved  by  a  fair  preponderance  of  all  the  evidence  that  the  plain- 
tiff's negligence  contributed  to  his  injuries,''  are  both  erroneous,  as 
leaving  an  inference  that  the  jury  should  not  consider  any  evidence 
introduced  by  plaintiff  which  might  tend  to  show  such  contributory 
negligence*  Indianapolis,  etc.,  R.  Co.  v.  Bttmes,  485. 

22.  Instructions. — Highwaps.-^Damages. — It  is  improper,  in  an  in- 
struction on  the  question  of  damages  to  lands  on  account  of  a  pro- 
posed highway,  to  include  in  such  instruction  facts  going  to  the  pub- 
lic utility  of  such  highway.  Pichon  v.  Martin,  167. 

23.  Instruction. — Insurance. — An  instruction,  that  if  the  jury  should 
find  that  defendant  received  and  retained  premiums  on  plaintiflTs  fire 
policy  with  knowledge  of  the  breach  of  a  condition  there  was  an 
election  by  defendant  to  treat  the  contract  as  valid,  is  proper. 

Fanners  Mut,  Fire  Ins,  Co,  v.  Jackman,  1. 

24.  Instructions. — Master  and  Servant. — Defective  Appliances. — Safe 
Place. — Where  the  cause  alleged  is  injury  on  acount  of  a  defective 
appliance — a  defective  air-brake — an  instruction  that  it  was  the 
master's  duty  to  use  reasonable  care  to  provide  a  "safe  place  and 
safe  appliances"  is  not  misleading  nor  harmful. 

Terre  Haute  Electric  Co,  v.  Kieiey,  180. 

25.  Interrogatories  to  Jury. — Master  and  Servant.^-Defective  Appli- 
ances.— Negligence. — Where  the  answers  to  interrogatories,  in  aa 
action  by  a  servant  against  the  master  for  damages  for  personal  in- 
juries, show  that  the  defects  complained  of  did  not  exist;  that  the 
dangers  of  using  the  appliances  were  as  obvious  to  the  servant  as  to- 
the  master;  that  the  servant  had  worked  therewith  many  times  be- 
fore :  that  such  appliances  were  in  general  and  common  use,  and 
were  reasonably  safe;  and  that  the  servant  was  experienced  in  the 
use  thereof,  such  answers  preclude  recovery  by  the  plaintiff  on  ac- 
count of  the  negligence  charged. 

Standard  Pottery  Co.  v.  Moudy,  427.. 

26.  Instructions. —  Municipal  Ordinances. —  Streets. —  Use  of. —  Ques- 
tion for  Jury. — Where  a  municipal  ordinance  reiiuired  drivers  of  ve- 
hicles to  keep  on  the  right  side  of  the  street  '*as  nearly  as  practi- 
cable," it  was  proper  to  instruct  that  if  the  plaintiff,  a  driver  of  a 
vehicle,  was  injured  while  driving  on  the  left  side  of  the  street,  he 
was  guilty  of  contributory  negligence,  unless  it  was  impracticable  to 
drive  on  the  right  side,  which  question  was  for  the  jury  to  decide- 
upon  the  evidence.  Indianapolis  St.  R.  Co.  v.  Slifer,  700.. 

27.  Instruction. — Negligence. — "Wilful  Injury. — Where  there  is  no» 
allegation  of  wilful  injury  in  the  complaint,  it  is  harmful  error  for 
the  court  to  instruct,  that  if  the  plaintiff  was  a  wrongdoer  or  tres- 
passer he  could  not  recover  except  on  proof  that  his  injuries  were 
wilfully  inflicted  or  were  so  recklessly  inflicted  as  to  warrant  the 
inference  of  wilfulness.  Chicago^  etc.j  R.  Co.  v.  Thrasher ^  58. 

28.  Instructions. — Invasion  of  Province  of  Jury. — An  instruction  that 
**a  car  may  be  run  at  a  higher  rate  of  speed  in  the  suburbs  or  sparse- 
ly settled  parts  of  a  city  than  it  may  be  in  a  thickly  settled,  popu- 
lous or  crowded  portion  therpof,"  is  an  inva.sion  of  the  province  of 

the  jury.  Indianapolis  St.  R.  Co.  v.  O'Donnell,  312. 
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29.  Inatructions. — Invasion  of  Province  of  Jury, — An  faistrnction  that 
the  jury  **8hould*'  take  into  consideration  the  time,  location  and  con- 
ditions surrounding  the  accident,  is  not  erroneous  as  an  invasion  of 
the  province  of  the  jury.       Indianapolis  St,  R,  Co,  ▼.  O^Donnellf  312. 

30.  Instructions, — Characterising  Acts  as  ^'yegligent,^ — Res  Ipsa 
Loquitur. — Where  the  acts  of  defendant,  set  forth  in  an  instruction, 
,of  themselves  show  negligence,  it  is  not  necessary  to  instruct  that 
usuch  acts  were  "negligently"  committed. 

Indianapolis  8t,  R.  Co,  v.  James,  543. 

"SI.  Instructions, — Negligence, — Results  of, — An  instruction  in  a  negli- 
gence case  which  states  that  the  ordinary  care  to  be  used  *'i8  required 
to  be  in  proportion  to  the  danger  to  be  avoided  and  the  fatal  conse- 
quences that  might  result  from  the  neglect"  is  not  erroneous. 

Indianapolis  8t.  R,  Co,  v.  Seerley,  467. 

32.  Instructions, — Street  Railroads. — Excavations, — Barriers, — An  in- 
struction, in  an  action  against  a  street  railroad  company,  that  if  de- 
fendant left  open  an  unguarded  and  "dangerous"  excavation,  and 
plaintiff,  without  contributory  negligence,  fell  into  same  and  was 
injured  thereby,  she  should  recover,  is  not  bad  for  failing  to  instruct 
that  if  a  prudent  man  should  have  thought  it  unnecessary  to  pro- 
vide guards,  defendant  should  recover,  since  an  excavation  not  "dan- 
gerous" would  need  no  guards. 

Indianapolis  St,  R,  Co,  v.  James,  543. 

53.  Instructions, —  Street  Railroads, —  Excavations, — Negligence, — ^An 
instruction,  in  an  action  by  a  pedestrian  against  a  street  railroad 
company,  that  if  the  jury  believe  that  such  company  negligently  left 
a  dangerous  and  unguarded  excavation  in  the  street  and  that  if  plain- 
tiff, without  contributory  negligence,  fell  into  same  in  the  night-time 
and  was  thereby  injured,  t»he  should  recover,  is  not  erroneous  as 
omitting  to  show  that  such  unguarded  excavation  must  be  shown  to 
be  the  proximate  cause  of  such  injury. 

Indianapolis  St,  R,  Co,  v.  James,  543. 

34.  Oeneral  Verdict, — Answers  to  Interrogatories, — Where  answers  to 
the  interrogatories  are  not  in  irreconcilable  conflict  with  the  general 
verdict,  the  general  verdict  Controls. 

Pittsburgh,  eta,  R.  Co,  v.  Newsom,  299. 

35.  Oeneral  Verdict, — When  Answers  to  Interrogatories  Control, — 
Answers  to  interrogatories  control  the  general  verdict  only  when 
they  are  irreconcilable  therewith  after  considering  all  facts  provable 
under  the  issue.  Smith  v.  Michigan  Cent,  R,  Co,,  18S. 

36.  Judgment  Non  Obstante, — Where  the  general  verdict  is  for  plain- 
tiff a  judgment  non  obstante  should  not  be  rendered  except  where 
the  answers  to  the  interrogatories  are  in  irreconcilable  conflict  with 
such  general  verdict  on  material  points  which  can  not  be  avoided  by 
reasonable  intendment  or  inference. 

Farmers  Mut,  Fire  Ins,  Co,  v.  Jachman,  1. 

37.  Verdict, — Gencrah — Special. — Presumptions, — ^The  answers  to  the 
interrogatories  to  the  jury  will  not  overthrow  a  general  verdict  un- 
less they  are  irreconcilable  therewith,  the  pfesumption  being  that  all 
of  the  facts  provable  under  the  issues,  except  as  shown  by  such 
answers,  are  found  in  accord  with  the  general  verdict. 

Lake  Erie,  etc.,  R,  Co,  v.  Fike,  554. 

38.  Verdict, —  In terroga tories, —  Un certainty, —  Ambiguity, —  Any  un- 
certainty  or  ambiguity  in  the  answers  to  the  interrogatories  must  be 
resolved  in  favor  of  their  consistency  with  the  general  verdict. 

Smith  V.  Michigan  Cent,  R,  Co,,  188. 
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39.  Interrogatories, —  Contradiction, —  Uncertainty,'^  Douht, —  Contra- 
dictory answers  to  special  interrogatories  nullify  each  other,  and 
answers  which  are  uncertain,  doubtful  or  obscure  must  be  resolved 
most  strongly  against  the  party  seeking  judgment  thereon. 

Smith  T.  Michigan  Cent.  R.  Co.,  188. 

40.  lnterrogatorie9. — Anawere, — Negligence, — *^Laat  Clear  Chance." — 
-    Knowledge, — Where  the  answers  to  the  interrogatories  show  that  the 

motorman  of  a  street  car  saw  plaintiflTs  perilous  situation  in  time 
to  avoid  a  collision,  an  instructon  that  actual  knowledge  of  such 
peril  was  not  necessary  to  render  the  street  railroad  company  liable 
is  harmless,  even  if  erroneous. 

Indianapolis  St.  R.  Co.  v.  Seerley,  467. 

41.  Interrogatories.^  Negligence. —  Contributory. —  Street  Railroads. 
— Where  the  answers  to  the  interrogatories  show  that  plaintiff's 
horse  took  fright  and  shied  onto  the  street  car  track  without  any 
negligence  on  plaintiff's  part;  that  defendant's  motorman,  200  feet 
away,  saw  the  horse  approaching;  that  he  could  have  stopped  his 
car  within  35  feet;  that  when  40  feet  away  he  knew  that  plaintiff 
could  not  get  off  the  track ;  that  he  did  not  do  what  he  reasonably 
could  to  stop  the  car,  such  answers  neither  show  freedom  from  negli- 
gence on  the  part  of  the  street  railroad  company,  nor  contributory 
negligence  on  the  part  of  plaintiff. 

Indianapolis  St,  R.  Co,  v.  Seerley,  467. 

42.  Interrogatories  to  Jury. — Railroads, — Master  and  Servant. — Con- 
tributory Negligence. — Where  the  answers  to  interrogatories,  In  a 
suit  against  a  railroad  company  for  negligence,  show:  That  such 
company  carried  the  decedent,  its  servant,  free,  and  not  as  a  passen- 
ger, to  the  place  of  his  work;  that  it  stopped  the  train  for  him  to 
alight;  that  it  cautioned  him  against  the  danger  of  another  train, 
then  due  and  approaching  from  the  opposite  direction,  and  that  re- 
gardless of  such  warning  he  attempted  to  cross  the  track  of  such 
approacning  train,  when  he  was  instantly  killed,  such  facts  conclu- 
sively establish  decedent's  contributory  negligence. 

Baltimore,  etc.,  R.  Co.  v.  Clapp,  403. 

43.  Question  of  Law  or  Fact. — Duty  of  Court, — Where  the  material 
facts  of  a  case  are  not  In  dispute,  it  is  the  duty  of  the  court  to  apply 
the  law.  Supreme  Lodge,  etc.,  v.  Jones,  121. 

44.  Negligence, — Proximate  Cause. — Question  for  the  Jury, — Whether 
the  defect  alleged  was  the  proximate  cause  of  the  alleged  injury  is 
primarily  a  question  for  the  jury. 

Terre  Haute  Electric  Co.  v.  Kieley,  180. 

45.  Negligence, — Evidence, — Vi'hcn  Question  of  Law. — Where  there  is 
no  conflict  in  the  evidence  in  a  negligence  case,  and  but  one  reason- 
able inference  can  be  drawn  from  such  evidence,  a  question  of  law 
only  is  presented.  Cleveland,  etc.,  R.  Co,  v.  Haas,  626. 

46.  Motion  to  Produce  Papers.— Definiteness. — A  motion.  In  an  action 
on  a  fire  policy,  for  the  court  to  compel  defendant  to  produce,  for 
plaintiffs  inspection,  the  proofs  of  loss,  all  letters  written  by  defend- 
ant's agent  to  it  concerning  plaintiff's  loss,  and  all  letters  written  by 
plaintiff  to  said  agent  concerning  his  application  for  insurance  and 
his  loss,  is  sufficiently  definite.  Home  Ins.  Co.  v.  Overturf,  361. 

47.  Stenographer. — Refusal  to  Appoint. — ^The  refusal  of  the  court  to 
appoint  an  official  reporter  to  take  the  testimony  in  a  cause  is  no 
reason  for  a  new  trial.  Chicago,  etc,  R,  Co.  v.  McEwen,  251. 

48.  Special  Findings. — Intendment. — A  special  finding  must  contain  all 
of  the  facts.  Nothing  can  be  supplied  by  presumptions  or  intend- 
ments. Oreen  v.  McGrew,  104. 
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49.  Special  Findings. — Can  Not  Be  Aided  by  the  Pleadings. — ^The 
special  findings  can  not  be  aided  by  the  pleadings,  and  where  there 
is  a  failure  to  find  a  material  fact  the  party  having  the  burden  to 
prove  such  fact  must  lose. 

Union  Investment  Co.  v.  McKinney,  594. 

50.  Special  Findings. — Motions  to  Alter,  Strike  Out,  and  Make  Addi- 
tional— Motions  to  alter,  strike  out  or  make  additional  special  find- 
ings are  not  recognized  by  the  Indiana  code,  and  such  motions  may 
be  overruled,  rejected  or  stricken  out. 

Leedy  v.  Capital  Nat.  Bank,  247. 

51.  Special  Findings. —  Exception. —  When  Taken. —  An  exception, 
taken  on  March  12  to  a  special  finding  filed  on  February  23,  is  too 
late.  Leedy  v.  Capital  Nat.  Bank,  247. 

52.  Judgment. — Special  Findings. — A  motion  to  modify  a  judgment  on 
account  of  excessive  amount  of  recovery  should  be  overruled  where 
the  special  findings  show  such  judgment  to  be  smaller  than  the  spe- 
cial findings  warrant.  Leedy  v.  Capital  Nat.  Bank,  247. 

53.  Judgment. — Conclusions  of  Law. — Special  Findings. — Evidence. — 
Pleadings. — Relations. — As  the  judgment  is  based  upon  the  conclu- 
sions of  law,  which,  are  based  upon  the  special  findings  which  are 
established  by  evidence  introduced  to  sustain  the  material  facts  al- 
leged in  the  pleadings,  so  a  link  missed  in  any  part  of  the  chain,  if 
properly  questioned,  will  invalidate  the  judgment  rendered. 

Chaplin  v.  Leapley,  511. 

54.  Special  Findings. — Failure  to  Find  Terms  of  Contract. — Where 
the  special  findings  fail  to  show  the  terms  of  the  contract  sued  upon, 
the  court  can  not  grant  relief  thereon. 

Union  Investment  Co.  v.  McKinney,  594. 

55.  Special  Findings. — Failure  to  Find. — Where  the  complaint  alleged 
that  defendant  "maliciously  removed  and  destroyed"  certain  improve- 
ments upon  a  lot,  and  the  special  findings  show  that  she  "removed" 
them,  the  plaintiffs  allegation  is  not  supported. 

Union  Investment  Co.  v.  McKinney,  594. 

56.  Special  Findings. — Notice. — A  special  finding  that  the  record  of 
the  board  of  review  is  silent  as  to  notice  to  a  person  whose  assess- 
ment was  raised,  is  not  a  finding  that  such  person  was  not  notified. 

Fell  V.  West,  20. 

TBXTSTS— 

See  CoHPORATiONS,  10-14 ;  City  Nat.  Bank  v.  Goshen  Woolen  MiUs  Co., 
562. 

As  to  complaint  showing  husband  holds  wife's  property  in,  see  Plead- 
ing, 71,  72 ;  Huffman  v.  Huffman,  643, 

1.  Constructive. — Fraud. — Where  a  person  by  virtue  of  his  relation- 
ship to  another,  obtains  property  which  in  good  conscience  belongs 
to  such  other  person,  a  constructive  trust  will  be  decreed  in  equity, 
though  there  was  no  intention  to  create  a  trust  when  such  property 
was  received.  Huffman  v.  Huffman,  643. 

2.  Constructive. — Husland  and  Wife. — Where  a  husband  by  threats 
and  importunities  causes  his  wife  to  transfer  to  him  her  separate 
property,  which  he  converts  to  his  own  use,  a  constructive,  and  not 
a  resulting,  trust  is  created.  Huffman  v.  Huffman,  643. 

3.  Constructive. — Relationship. — Burden  of  Proof. — Where  the  trans- 
action questioned  and  the  confidential  relation  are  shown,  the  burden 
of  proof  is  upon  the  person  occupying  the  superior  position  to  show 
the  integrity  of  his  claims.  Huffman  v.  Huffman,  643. 
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TKUBT8— Ckmtinued. 

4.  Relationship. — Fiducidtru. — Where  a  person  stands  in  a  fiduciary 
relationship  to  another,  and  such  other  takes  advantage  thereof  and 
secures  property  equitably  belonging  to  such  person,  a  constructiye 
trust  will  be  declared  in  equity,  and  it  matters  not  whether  the  rela- 
tion be  legal,  moral,  social,  domestic  or  personal. 

Hugman  v.  Hufftnan,  643. 

6,  Constructive, — Relationship, — Husband  and  Wife, — ^The  confiden- 
tial relationship  of  husband  and  wife  is  sufficient  on  which  to  estab- 
lish a  constructive  trust  by  a  court  of  equity. 

Huffman  v.  Huffman,  643. 

6.  Constructive. — Amount  of  Decree, — Where  the  husband  has  con- 
verted the  wife's  real  estate  to  his  own  use,  a  decree  in  her  favor  for 
the  rents  collected  therefrom  and  for  the  selling  price  thereof,  less 
the  ex];>ense  of  improvements  thereon,  is  not  too  large. 

Huffman  v.  Huffman,  643. 

VENDOR  AND  PUBOHABEU— 

Buildings  Erected  hy  Vendee. — Forfeiture, — Structures,  placed  upon 
lands  which  the  vendee  has  contracted  for  and  is  occupying  under 
such  contract,  are,  as  between  such  vendee  and  his  vendor,  real 
estate,  and  upon  a  forfeiture  of  the  contract  they  return  to  the 
vendor  as  a  part  of  the  realty. 

Union  Investment  Co,  v.  McKinney,  594. 

VEBDIGT— 

See  Trial. 

WAIVER— 

See  Appeal  and  Error. 

Of  irregularities  in  street  assessments  by  asking  for  time,  under  stat- 
ute, in  which  to  pay,  see  Municipal  Corporations,  9;  Dunkirk 
Land  Co.  v.  Zehner,  694. 

Applies  in  mutual  insurance  as  in  stock  companies,  see  Insurance, 
9,  10 ;  Farmers  Mut,  Fire  Ins.  Co.  v.  Jackman,  1. 

Defense  by  indemnity  company  of  action  by  injured  servant  is  not  a 
waiver  of  its  defense  of  forfeiture  when  it  was  agreed  that  it  should 
not  be,  see  Insurance,  28 ;  London,  etc..  Accident  Co.  v.  8iwy,  340. 

Of  objections  to  appointment  of  receiver  is  good  consideration  for  his 
contract  to  serve  without  compensation,  see  Contracts,  10;  Polk 
V.  Johnson,  478. 

WASTE— 

See  Landlord  and  Tenant. 

WATEBS  AND  WATEBG0T7BSES— 

Pollution  of,  enjoined  as  a  nuisance,  see  New  Trial,  6 ;  United  States 
Board  d  Paper  Co.  v.  Moore,  684. 

Decision,  rendered  on  conflicting  evidence,  that  defendant  polluted  a 
watercourse,  will  not  be  disturbed  on  appeal,  see  Appeal  and 
Error,  65 ;  Vniied  States  Board  d  Paper  Co.  v.  Moore,  684. 
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WILLS— 

Evidence  in  cases  of,  see  Evidence,  21,  22 ;  Chaplin  v.  Leapley,  511. 

1.  Bequests, — Debt  to  Legatee, — Payment. — Where  a  testator  be- 
queaths to  his  creditor  a  sum  of  money  equal  to  or  greater  than  the 
debt  he  owes,  and  the  will  is  silent  as  to  its  being  in  payment  of 
such  debt,  it  will  be  considered  a  payment,  and  such  creditor  can 
not  take  such  legacy  and  also  collect  the  debt. 

Chaplin  V.  Leapley,  511. 

2.  Estate  Devised, — Construction, — ^A  will,  devising  to  testator's 
widow  certain  lands  ''now  owned  by  me,  and  of  which  I  may  die 
seized  in  fee  simple  together  with  my  interest,"  etc.,  gives  to  such 
widow  a  fee-simple  title,  although  the  punctuation  would,  literally, 
imply  a  different  construction,  such  latter  construction  resulting, 
however,  in  partial  intestacy,  and  especially  is  such  former  construc- 
tion preferable  when,  as  here,  all  other  devises  in  such  will  are  ex- 
pressed in  similar  language.  Beatty  v.  Irtoin,  238. 

3.  Estate  Devised. — Words  of  Limitation, — A  devise  to  one  so  long  as 
she  remains  testator's  widow,  such  language  standing  alone,  gives 
to  such  widow  an  estate  determinable  upon  her  marriage,  and  which 
in  no  event  can  be  greater  than  a  life  estate.      Beatty  v.  Irmn,  238. 

4.  Restraint  on  Marriage,-— "Where  a  testator  uses  language  in  a  de- 
vise to  his  widow  capable  of  being  construed  as  a  restraint  on  mar- 
riage, the  fact  that  he  refers  to  such  language  three  times  afterwards 
in  such  will  as  a  condition  and  also  speaks  as  often  of  such  estate 
as  being  forfeited  on  such  widow's  remarriage,  such  latter  language 
will  be  considered  as  tending  to  show  the  real  meaning  of  the  lan- 
guage of  such  devise.  Beatty  v.  Incin,  238. 

5.  Estate  Devised, — Restraint  on  Marriage, — Where  a  testator  de- 
vises to  his  widow  a  fee-simple  title  and  subsequently  adds:  ''Tlie 
last-above  descrii^ed  real  estate,  I  so  will  and  devise  unto  my  beloved 
wife  *  *  *  only  so  long  as  she  shall  be  and  remain  my  unmar- 
ried widow  if  and  in  the  event  my  said  wife  ♦  •  •  shall  after 
my  death  marry  again  then  all  said  real  estate  so  willed  and  devised 
her  herein  is  hereby  willed  and  devised,"  etc.,  such  language  is  sim- 
ply a  condition  against  remarriage,  and  construed  in  connection  with 
other  parts  of  such  will,  does  not  cut  down  such  fee-simple  title. 

Beatty  v.  Inoin,  238. 

6.  Renunciation  of,  f>y  Widow, — Statutes, — By  the  act  of  1885  (Acts 
1885,  p.  239,  §2066  Burns  1901)  a  widow  who  fails  to  file  her  re- 
nunciation of  the  provisions  made  for  her  by  the  will  thereby  elects 
to  accept  same  in  lieu  of  her  statutory  rights,  unless  it  clearly  ap- 
pears from  the  will  that  testator  intended  for  her  to  have  both.  • 

Chaplin  v.  Leapley^  511. 

7.  Tenancy  ly  Entireties, — Devise  of  Lands  Held  ly, — Since  §2726 
Burns  1901,  §2556  R.  S.  1881,  provides  that  a  testator  may  devise 
any  property  descendible  to  his  heirs,  and  since  lands  held  by  him 
and  his  wife  as  tenants  by  the  entirety  are  not  thus  descendible, 
such  testator  can  not  devise  such  lands.  Chaplin  v.  Leapley,  511. 

8.  Election, — Equitalle  Doctrine. — ^The  doctrine  of  election  as  applied 
to  wills  is  purely  equitable,  and  unless  testator  has  made  some  bene- 
ficial provision  for  his  widow,  the  doctrine  does  not  apply  to  her. 

Chaplin  V.  Leapley,  511. 
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WOBDS  AND  FHBASSS— 

See  Deeds  :  Insurance  ;  Maxims.  . 

Ab  to  "dlong"  and  "edge"  in  complaint,  see  Pleading,  73;  City  of 
Vincennes  v.  Specs,  380. 

1.  **8ignature.** — The  word  "signature**  means  the  act  of  putting 
down  one's  name  at  the  end  of  an  instrument  to  attest  its  validity. 

Ardery  v.  Smith,  94. 

2.  "Or," — Factory  Acf.— The  word  "or"  in  section  eighteen  of  the 
factory  act  (Acts  1899,  p.  231,  §7087r  Burns  1901)  reading  "where 
goods,  wares  or  merchandise  are  manufactured  or  offered  for  sale" 
is  used  in  its  disjunctive  sense  and  the  clause  means  either  where 
such  goods,  etc.,  are  manufactured  or  where  offered  for  sale. 

Baltimore,  etc.,  R,  Co,  v.  Cavanaugh,  32. 
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